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3hri prakash Sannukh.iai, 
orking as Khalasi under 

1agoon F3r±man, 3abarmati, 
5, Surudev $ingh Sahibpura, 
Jawahar Chjwk, Rai iway Colony, 
Sabarmati, Ahmedabad-380 019. 	 : Applicant 

(Advocate: Mr.p.K.Handa) 

Versus 

Union of India 
Through: The General Manaçjer, 
Western Rai iq, 	 2 

Churchgate, 3omhay-400 020. 

iiivici onal Rai iway :ianader, 
Western Railay, 
Earxia-390 004. 

3.r.Divisional MechanicalEngineer, 
Western Railway, 
3aroda-39 0 C00,16 	 : Respondents 

(Advocate:c.. S. hevde) 

:JUDGMENT: 
0. A. 6 21/9 3 

Date: 30.7.99 

Per; Hoii'ble Mr.7.Radhakrjshrian 	; Memr( 

The applicant was working as Khalasi under the 

respondents. He was removed from service in the year 

1984 after taking disciplinary action against him. He 

Challenged the removal order vide 0.A.56/39 in this 

TribunaL. The Tri.unai cuashed and set aside the :Jrder 

passed by the disciplinary, appellate and reviewinr 

authority and the respondents were directed to reinstate 

the applicant within one month from the date of receipt 

of the order. Ho)ever, 	the disciplinary authority had 

at liberty to proceed with the disciplinary proceedings 
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after inf'orning him that the disciplinary authority 

did not acTree with the findinqs 'of the enuiry officer. 

The Tribunal directed that the applicant shall furnish 

a reprasentati 'on and after c ari sidering the same, the 

disciplinary authority shall pass appropriate orders. 

The oanner in which the period from the date Df his 

removal upto the date of his reinstatement in service 

was to be decider would deoend upon the ultimate result 

if the uepartrnental proceedings. On the 'oasis or the 

Judgment the disciplinary authority proceeded from the 

stage of serving copy of incuiry report uid subseuently 

the applicant was awarded penalty of stoppage of One 

increment without future effect. The grievance of the 

applicant is that the intervening period from the date 

of removal from service till the date f reinstatement 

i.e. from 29.9.1994 to 11.4.93 was treated as not 

spent on duty. The applicant claims that Rule 5(4) of 

Railway Servant (Discipiinary& Appeal) Rules also as 

per the judgment of the Hon' ble Supreme Court in 

.els'on Motis vs. Union of India & Ors. the applicant 

should have been treated as under deemed suspension 

from the date of original date of removal from service 

and until the reinstatement. The applicants s case is 

that when the 'order 'of penalty of removal from service 

was quashed and set aside anc the disciplinary authority 

proceeds with further ir1uiry and under such circumst-

ances Rule 3(4) applies. He also claims that as per 

cecisi'on in elson M'otis case,wheri the decision is tahen 

to hold further inquiry under Rule 5(4) Of the Railway 
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.3ervait 	isciplinary & Apoeal) p.ules, the charged 

official shall be deemed to have been under suspensiOn 

from the date of origina.1 order of dismissal/removal 

until the reinstatneL1t and tOt that oeriod the charged 

ofticial is entitled for suoslsterLcE allowance. But in 

this case the disciplinary authority has considered the 

period as no-t spent on duty which is illegal and void. 

The a;plicant also supported his case the jud'rnent of 

the Hyderabad Bench of C.A.T. in Kothapalli Veer Krishna 

PLaSaO vs. general aerjer & )tbers 3LJ 193 p.392. 

Accordingly, he claims the tollowing reliefs;- 

) in view of the facts mentioned in pare 
4 above the applicant prays to the Hori'ble 
Tribunal to quash and set aside the order 

passed y the respondent on 23.5.93 shown 

at Arinexure A and, there spondents may be 
dcted to consider the erid of removal 
from service i.e. 29.9.1984 till 11.4.93 
(the date of reinstatement in service, as 

period under suspension as admissible under 

Rule 5(iv) R3 (L & ), arrears should be 
prid to the applicant with all the consecuent 
benefit of seniority, promotion etc. 

(ii) Any other relief which the Hon'ble sncb 

deems fit, 

(iii)Cost of the suit be awarded." 

2. 	The rpondents have contested the O.A. They 

admit that the applicant has been removed from service 

vide order dated 29.').X4 arid thereafter the applicant 

preferred O.A.56/89 before this Bench. The Bench passed 

/ 	" 	 the fo1io,inq order:- 
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"The impu:jred orders passed by the Disciplinary 

authority, appellate authority and revi awing 
authority against the applicant are quashed 

and set aside. The respondents are directed 

to reinstate the applicant wLthiri one month 

from the date of the receipt of the copy of 
this order b.,' them. However, the Disc.Authority 

will he at liberty to proceed with the discip 

hoary proceedings br first informing the 

applicant that he does not agree with the firid-

irigs of the Enquiry officer as contained in the 
Enuiry Report, which was furnished to the 
applicant, with the impugned Annexure-I order, 

which we have now quashed and directing him to 

make his representation, if any, as to why he 

should not hold him guilty of the charges. T ie 

may, thereafter, pass such orders in accordance 
with law, as he firids appropriate after consi-

daring such representation. The manner in whi 
the period the date of his .ernova1 upt: ts 

date f his reinstatenert in service in 

compliance with this order spent by the applican 
in the proceedings is t) be decided would depeocJ 
upon the ultimate result of the departmental 
eredirigs. The applic.is  aliocied to the 

.ve extent. The application is disposed 

Orcer as to costs." 

3. 	Accordingly, the applicant was reinstated ia 

service and thereafter the discipli!ary authority 

iued him reasons for disagreement with findings 

of Injuiry 3fficer and rejuested the applicant to 

submit his renresentation if any. After the appiico 

had given his represeatatin, the disciplinary 

authority after co:isiderir. the applicant' s case, 

imposed the penalty of stoppage of increment for one 

year without future effect. The period. ,Erom the date 
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f removal i.e. 29.9.4 and upto the date of reinstate- 

rient i.e. 11.4.1993 was treated as perixi. not spent 

on duty. They s bate that as the applicant was 

fully exonerated of the chres the iriterveni 

period cannot be tr:ated as period. TiOt: epent oe 

4. 	The appl.LCarlt has fi le"11  rej JTleer i e •hich he 

mostly reiterated the arguments given in the 3.. 

The respo ients have filed a sur-rejoinder and have 

stated that the Tribunal has riot given any orderE to 

olace the aplicant uric er suspension arid the applicant' 

period from remove to fed.nstdte:Terit :ias oeen correctly 

decided as 'riot sper.; on ut\r' by tbe disciplinary 

authorit 

ie.d.ida, Ice:::cz oO.Ti..1 f DC  

that the ap licont' s case is directly covered under the 

jL.nant Di tne 0.D. Hyderabad ibid. In hcn c •ee 

the applicant was removed from service and the peri.al:j 

set: side by the 2riburial purely on technical groeed 

and direction was given to the respondents to reinstat 

the applicant and pay him all the benefits. The disci-

pliriary au hori ty proceeded to held a further iniu r 

The uestion was as to whether the applicant shall 

deem to be pieced under suspension from the date i 

removal from service and the date Df reinstatement. 

It was held s1-3 as oer Rule 5(4) of the Railway .3eev: 

(-D & z) Lules, 19 8 • In the judg:rient of Hoi' ble 

Supreme CYj.rt in delso :iotis versus Union of India 

3rs. 1993 30 (L p .3)/riidtbnt thoueh the c:rged 
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officil ;'as not 	suspension earlier he shall 

be aeetned to be so from the d ate of original dat 

of removal provided that the other conditions are. 

satiIjed. )nly orcer ha in such case where the 

raiiwy sarvant syi: •oe paid subsistence allowance 

curing the period deemed suspension. This ruling 

squarely covers the present case. Hence, he prays 

:or the application should be allowed. 

6 • 	Mr. 3hevhe, learned counsel for the respond eats 

contested the argument of Mr.Handa and stated that 

the Tribunal had passed no orders to treat the 

:1h. rv ic pen od as suspension and the applicsnt 

sxorieratea as he was given punishmect 5: 

stoppaje of increment and as such Qisciplinary authority 

ca correctly treatee the intervening period as not 

spent on 

7 • 	Jo 	c'o 	rd both the learned counsels aiJ 

gne through the documents. In this connection the 

reference of Rule 5(±) of i (u 	A) ules 	be 

escessery and it is as 

;i'iere a penalty of dismissal, removal or 

compulsory retirement -ErAn service imposed 

opon a railway servant, is set aside or 
eclared or rendered voii in con se%uence of 

sr by a decision of a court of law and the 
disciplinary authority on consideration of 
the circumstances of the case, decides to 
hold a further inquiry against him on the 
allegations onwhich the penalty of dismissal, 
removal or compulsory retirement was originally 
isiousod, t 	railiay srvan shall bu heene 

0 A 
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to have been placed under suspensin by the 

competent authority from thecte of the 
original order of Uis.nissl, removal or 
cmpulsory retirement aJ shall continue to 

remain under suspension until further orders 

provided no such further inquiry shall be 

ordered unless it is intended to meet a 

situation where the court has passed an or.er  

purely on technical grounds without going 

into the merits of the case." 

3. The above rules lays down that the railway 

servant shall be deemed to have been laced under 

suspension by the competent authority f rom the date 

of original order of aismissal, removal or compelsory 

retirement and shall be continued to remain under 

suspension until further orders are passed by the 

comoetent authority. Accordingly, the rai lwar servant 

shall be deemed to have been plated under suspension 

from the p'rod referred to and that deemed suspension 

is on the oasis of operation o P.ule 5(4) atiG as suca 

the orders of disciplinary authority should not be 

in-consistent to aule 5(4). The Tribunal in the 

earlier order had quashed and set aside the Dunishnent 

rders and the respondents were directed to reinstate 

the aoplicaflt with liberty to the disciplinarcl authority 

t' proceed with the disciplinary proceedings by first 

.Lnformi 	tho applicant that he did not agree with 

the finding :f the Enui:y office r ad after allowing 

the ap lic ant to make a rEpresentation, the aisciplinary 

authority wulo pass such orders in accordance with law. 

The manner in which the pen o. from the n ate of removal 



upto the date of his reinstate in service in compliance 

with the order spent by the applicant in the proceed.-

ings is to be decided would depend upon the ultimate 

result o the deoartiental proceedings. 9  It will be 

seen that the Tribunalcirected to reinstate the 

charged official with liberty to the disciplinary 

authority to proceed further with the inçuiry. The 

HJn'ble Supreme Court in Nelson Motis vs. Union of 

India & Ors. 1993 XC (L & s) 13 held that Sub-Rule 

10(4) of OCS (cCA) Rules is applicable in regard to 

c overririent servants who are not under suspension on 

the date od removal, dismissal, etc. Similarly, 

Rule 5(4) of Railway 3ervant ( U & A) Rules, 1953 

on the same lines applies to Rai 1 ay Servants. In 

other w'orc3 the railway servant thouh not earlier 

under suspension shall be deemed to have been placed 

under suspension from tne nate of original order of 

their ui smissa-l- Dr c omputsory rctireneut, pr id.ed. thet 

the other cooditio ncc.tioned in sub-Rule (4) o 

Rule 5 of the said rules are satisfied. As tLo 

flc   	 o futerresp3 	 h rh  

incuir'y as referred t RuJ.e 5(4) in resoect of the 

apolicnt he should have been treated as under deene:i 

suspensi°n from the date of original order of remjvai 

until the date of reinstate ient. It is not even 

nccnsary fir the authorities to pass any order to 

place the railway ervarit under suspension from the 

orioinn- ate f removn 	It is uiet clear that ta 

I  appiicait sh:'eld he treated as under suspension uOer 



the rule L.rom the date 	.emoval i.e. 29.9.193. 

3nce it is agreed that the railway servant sha1];. 

treated under deemed suspension as a natural corollary 

lie shall he entitled f:r subsistence aiLoocaca f.Dr L;hc' 

riod oL suspension inder Rule 53 (ii) F.R. it is 

not possible to accept the argument of the respondeate 

that as the coplicant was n t exonerated and he was 

given ,unighment of stoppacie of increment, the 

iaLarvaninj parion shul: e treated as period not 

spent on tut. The Respondents have no authority 

to refuse payment of subsistence allowance as per 

Rules for the interveninq perioci. In:ther words 

there Ia no Jiscrati n for the comoetent authority 

t refuse payment of subsistence allowance even if 

penalty is imposed after fresh induiry. In Case the 

railcay .3erva.nt had been exonerated it would have bean 

necessary to treat the period as duty. Even if tie 

penalty is imposed, there is no alteration for the 

comoetecit authority but pay suosistence allowance 

i:iLarveniciq period from the cate of removal 

of reinstatement. Accordingly, ioci Lan 

che a:oolication aJ dimct Lhe rcponderits to pay 

suosisteiice allowance as per rules, to the appla:ent 

from the date of h,.Ls removal from servica i.e. from 

29..1984 upto the Pate of reinstatement i.e. 11.4.1993 

a period of eight weeks from the c ate of 



tccipt 	copy oJ Ui crcLer. 

.ith the above order, O.A. stands disposed of. 

140 costs. 

06.&1 --- 
(Laxrnan Jha) 
	

(V.Radhakrj shnn) 
1eriber (3.) 
	

Member (A) 

aab 


