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CAT/J/13

CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

O.A.NO. 609/93
T.A.NO.

DATE CF DECISION 51,3.1997

Shri Maichand Rohila Petitioner
Smte.Jiwan Jyoti w/o Michand Rohila

Shri YeVeShah Advocate for the Petitioner (s}
Versus

Union of India & Orse. Respondent

Shri ReMeVin Advocate for the Respondent [s’

CORAM

The Hon'ble Mr.VeRadhakrishnan s Member (a)

The Hon'ble Mr.

JUDGMENT

1, Whether Reporters of Local papers may be allowed to see the Judgment ¢ “UW
2, To be referred to the Reporter or not ? \/LM
g, Whether their Lerdships wish to see the fair copy of the Judgment 2 =

4, Whether it needs to be circulated to other Benches of the Tribunal ? \U\
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Maichand Rohila

5/0. Sheshivkaran Rohila,

Resident of New Modi-Ni-Wadi Noe.1,
shehera Bhagol,

Gocdhra{389 001) Dist.Panchmhalas.

Jiwaa Jyoti,

widow of Maichaad Rohila,

shehera Bhagool,

Godhra-387 001. s Applicant

(Advocates MreYeVeshah)

versus

1. The Union of India,
Throughs
The General Manager,
Owning and representing
western kallway,
Chur chgate, Bombay-400 020.

2. The Divisional Rallway Maunager,

{Est.) Western Railway,

rota Juaction (324 002)
3. The Divisional Railway

ranager {(Estt.)

western Raillway,

H1avoagarparae 3 Respondents
{(Agvocates MreReMeVin)

JUDGMENT
00:"&0609/93
Dates 21631997

Pers Hon'ble Mre.VeRadhakrishnaa ; Member (A)

iHeard Mre.YeVeshah and MreReMeVin, the learned
counsels for the applicant and the respondents

respectivelye.

20 After filing of the application in October,
1993 the applicant expired in January, 1935. The
widow ©of the applicant was substituted in the OeAs

in March, 1995.
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3. according to the applicznt he was semior to
one Mr.DeD-Lal scale of rse330=560 (R)/425-640 (R)

as per seniority list Amnexure A-7. The applicant

is a8t 3reNo«.40 and Mre.lal is at S5r.No«.54. He alsgo

claims that he is senior to Mre.lal in the panel of
Commercial Imspectors (page 72 of the paper book),
wiereimthe applicant appears at Sr.Noe26 and Mr.lal
appears at Sr.NOe34. In the seniority list of Commercial
Inspectors also the applicant is senlor at Srelice.43
and Mr.Lal is junior at S5r.iio.56(paje 38 of the paper
pook)« Ian the list of Senior Commercial Inspectors,
the applicant appears at Sr,No.38 and Mr.lal appears
a4t Sr.i0«44 and there is mo dispute that the applicant

i; senior to Mrelale The applicant alleges that the
pay of Frelali was fixed at Rs«630/- on 20.6.1978 while
his pay was tixed at Rs«580/- on the same date. Again
when the pay scales were revised, the pay of the applicant
was3 refixed at Rse760.00 on 1.1.86 while that of iMrelal
Junior to nim was fixed at wse830.00. He has also
meationed case wiiere senior's pay was stepped up winen
there was anowaly of jundor drawing pay higher than
the senior. lie made representations to the respondents
several times to fix hils pay on par with his junior
Mrelal. The respondents, however, rejected the case

£ the applicant for stepping up of his pay on the
ground that his junior Mr.Lal was promoted on aghoc
Lasis and the stepping up of pay of a senior is permissible

only in the case of promotions on regular basis as per



8 4 3

Rallway Boarls letter Noex/PC/A/1I/90/PP/2 dte7.8.90
Annexure A-II.  Dissatisfled with the respondent's
reply the applicant has approached the Tribunal

for the following reliefs;

"(8.1) iy pay be stepped up equal to the
pay of MrelDeDelal, retired DeCells Lo,
BVP., 3VP Division, who staads who
staads junior to me, right from the
Post oL Cele/ACMI, scale kse330-560(R)/
425-640 R)/vide seniordty list
circulated in terwms of Railway Board's
letter No.E.(IIG)1-II-PMI/205, dated
11.4.1379, vide General Manager {(E),
Chuechgate, Bombay's NoeD«Oe No.EC.839/
2/3, dated 19.4.1979 to the post of
DeCelkieIe scale RS«2375-3500 (RePeSe)
as neither I was ever asked nor I
refused to officiate im higher grade.
Legal provisions relief upon Tribupal'’s
judgmentd{ Annexure A-3 (31 to 49)

(8.2) I way be paid all #@he arrears of pay.,
Derie, Tehe, Kilometerage, commutation
of pension, leave allowance, house-rent
allowance, National Holiday Allowance,
pension and any such other allwance.

(8.3) Compound iatercst of prevailing 20%
aarket rate is prayed to be paid on
tiie amount payable from the date due
till the cate of timal payment.

(8.4) Court expenses are prayed as detailed
belows-

(a) R5+500.00 Advocate’s Consultiag

Feese
(o) #5¢300-00 Towards typing of
letters and plaint etce.

(c) Rse300-00 Towards xerox coptes
Of relevant records etce

(d) Rs«50-00 Towards Tribunal fees.

(e) k+500-00 Incidental charges
of fare to and from Godhra.

(£) Any such other expenses or relief
the Hon'ble Tribunal may deem fit
just and fairy.



4. The respondents have contested the application
They have takem a preliminary objection that the
application is time barrede. They have stated that
Mrelal junior to the applicant was given
officiating allowance for different periods from
18¢3.1980 to 313484, 21.9.84 to 28.1.85 and
2642485 to 25.1085. Hence the cause of action
arose between 1980 to 1¥85 but the applicaat

has filed this application in 1993 only and
hence it is time barred. The respondents have
stated that the applicant was working in Baroda
Division and Mr.lal was working in Bhavnagar
Division. The higher grade vacaacy arose in
Bhavnagar division and as there was no regular
panel Mr.ial was promoted on adhoc basise They
have stated as per the Railway Board's letter
dated 510076 the benefit of stepping up of

pay was required to be given on agdhoc promotion
provided that the adhoc promotion of both the
senior and junlor persons were followed by their
regular promotions without any breake. The
ipstruction was issued by letter dated 7.6.1990
Annexure A~-5 (page 57 ot the paper book). They
have stated that the adhoc promotion of his
junior Mr.Lal was never followed by regular
promotion except for the period from 26.2.35

to 25010.85. They have stated that even though

the applicant was senior, he is not entitled to

$ 6 3
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stepping up of pay because in his case conditions
specified in letter dated 5.1U.1976 at Annexure R-1
dated Te6.20 were not fulfillede. They have demnied
that the other cases quoted by tihe applicant as
precedents are not applicable to this case as the
facts were differente.

B The applicant has filed rejoinder. The applicant
states that the respondent's reply to his represent-
ation only by letter cated 28.4.1993 aiter long time
and after receipt of the letter the applicant has
approached this Tribunal and as such his case is

not time barred. He has contested the respondent’'s
claim that as no regular panél was available sShri
Lal was promoted on adhoc basis. He states that the
respondents have prepared the panel in which the
applicant has got tiie promotione He also states tnat
his junior Mr.lal continued on the promotion post
From 18301980 to 31¢3.1984 while according te

orders he should not have continued for more than

six months on officlating basis in the higher poste

Ge MreYeVeshah, the learned counsel for the
applicant vehemenﬁly argued that there is no
dispute that the applicant was senior to Mr.blal

at thve time of prowotiom of rr.lal. The applicaat
was ROt given amy opportunity to opt for promotion
on ad hoc basis. He argued that special favour

have shown to Mr.Lal who wes infact given regular
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aghoc promotion im the scale of ks«570-650 and

ks« 700=900 which is pronibited under the railway
soard®s letter circulated by the respondents at
Anpexure A-4. The applicant should have been
given at least one promotion when he was senlor

to Mre.bale Regarding delay in approaching the
Tribunal, he brought to our notice the judgment

in the case of Ee.Sarasian vse Secrstary, Central
Board of Direct Taxes, New Delhi & Orse(1991) 17
ATC 673 wherein it was held by the Madras Bench
that as the applicant was geligenly pursuing his
case and approached the Tribunal after final
rejection, his case cannot be stated to have Dbeen
time barrede. He also cited the judgment in case of
Ambica sfrasad Sarma vse Union of Indie & Ors. (1393)
24 ATC 652, according to which the senior getting
less pay tham the jumior, .= is entitled tc get .
pay refixed on regular promotione He also referred
to the judgment im the case of Devdutt Sharma vse
Union of India & Ors.(19%1) 16 ATC 356, according
to which stepping up of pay of the revised was held
admissible if there is anomaly cdue te junior's
officieting in a higher post while the senior q;@

not get oPportunity for . such

referred

to E’Udr"‘
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the applicant and being similar to the case decided
in Ambika Prasad Sarma vse Union of India & Orse,
the applicant should also be given the benefit

of stepping up of paye He also mentioned that in
several other similar cases (Annexure A-6 page
62-64) the respondents had given stepping up of

venefit tec the seniocr.

7. We have heard the learned advocates for both
fhe parties and gone through the documents. We do
not agree to the respomdent's stand that the Oeae
should be dismissed as time barred. We notice
that the applicint was pursuing his case with the
respondents deligently and the applicant's case
was finally rejected by tihe Respondents vide their
letter dated 28.4.1993 Annexure A-2. The applic-
ation was filed on 19.10.1993 which is within the
time limit presciibed. The issue as to when the
stepping up of pay could be given has npow been
finally settled by the judgment of Full Bench

of the Tribunal dated 201141996 (1997 (1) ATJ-1).
The Full Bench has referred to various cases decided
py the different Benches of the Tribunal regarding
the circumstances under which stepping up ceulcd be
allowed and what is the basis on which s tepping up
can be rlaimed. Th Full Bench has referred to
certain degisions wherein the view had been taken

that seniority per se outride the FR 26(C) do not
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entitle or justfy stepping up ot pay e@f a senior.

The Full Bench has also referred to a contrary view
taken in a number of cases which proceeded on the

pasis that considerations of equity and equality
require stepping up of pay to bring the seniors con

par with juniors. The Full Bench has pointed out that
every claim must be based on an enforceable legal right.
A right arises by conferment, not by comparisone. “Broad
notion of equity cannot be equated or assimilated to
legal rights. There is also the further question whether
the Tribunal can exercise a jurisdiction in equity.

We are inclined to think that a jurisdiction in equity

does not inhere in the Tribunalt%.

8 Mr.YeVeshah, learned advocate for the applicant
had teken the argument that the legal right of the
applicant under Agticle 14 has been violated in that
discrimination has been shown in his pay fixation
vis=a-vis the junior. A 'similar argument was taken
before the Full Bench. The Full Bench has repelled
the argument in the following wordss-

®* The argument based on Article 14 caannot

advance the case of applicants. Article

14 of the Constitution confers no right,
otherwise than by guaratneeing equality,
cefore the law and equal protection cf

the laws®™. Unless there is a relevant

law, there is no question of eguality
"before the law". True, arbitrariness

is lnterdicted by Article 14. Then,
arbitrariness also is to be tested

against the touchstone of law and no against
broad notions ol equity. Bvery dissimilarity
is not discrimination in law, and every
enomaly is not arbitrariness in consti-
tutional parlancee.
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If a junior gets a higher pay, that does not mean
that the senior also should necessarily get it

without a foundation for such a claim in lawe.
Fortuitious events are part of life. Fixation

of pay is generally with reference tc an individual.
Various reasons may account for the grant of a higher
pay to & junior. For exawple undergoing a vasectomy
operation or achieving excellence in sports or
bglonging to a certain community or even a wrong
fixation of pay may bring about a situation where

a junior gets a higher pay. If a junior is granted

a higner pay for any of those reasons, that will

not confer a corresponding right in a senior to get
the same. 1f, for example, wrong fixation of pay in
the case of a junior is to bring about a corresponding
fixation in the case oL a senior by applying the
principle of equality, that would be an instance ot
using Article 14 to perpetuate illegality. If a
senior is denied what he is entitled to get, he

must challenge that denial or that preferment extended
to a juniore. He cannot acqguiesce in a wrong and make
a gain from that wrong by a comparisone viithout
digguise the attempt of the senlor, iz to get the
benefit of a higher pay, oy comparison. Without
challenging the wrong he cannot claim & remedy from

a wronge Such collatoral reliefs are alien to lawe
The decision of the Supreme Court in cChandigarh
sdmipistration ve Jagit sSingh €1995) 1 b'"-C_C-%tlS
supports this view.

Ultimately the question boils dowm to this, what

is the right of the senior and where cdoes he find
that righte. - Certainly he does not find that right
in any lawe The law governing the subject is

FeRe 22(1) (a) (1). Incidentaily this rule is

not challenged. It follows that only those

anomalies that are directly referable to that rule,
are amenable to the curative process thereuader
namely stepping up and no other. Equity does not
offer a cause of action as we have already pointed
oute Discrimination arise only vis-a-vis lawe
Difference on facts~often non actiocnable facts,

does not give rise to a cause of action in lawe.

The Supreme Court ofi India in comparable circumstances
held (State of A«Pe and others vse GeZreenivass Rao
and others (1989) 10 ATC 61 that difference per se is
not discrimination®.

In view of the clear pronounciation of the law by the

selles
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Full Bench,’  Wwe see no merit in the application.

Hence it is dismissed. However, there is no order

/
1Q
4V

(VeRzdhakrishnan)
dMember (A)

as tO CcOstse




