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CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

O.A.NO. 609/93 
T.A. NO. 

DATE OF DEClSlQN21 3,1997 

hri Maichand Rohila 	 Petitioner 

nrt.Jiwan Jyoti w/o Micharid Rohila 

Y.V.Shah 	 Advocate for the Petitioner [s} 
Versus 

Union of India & Ors. 	 Respondent 

31-iri R.M.Vj 	 Advocate for the Respondent [s 

CORAM 

The Hon'ble Mr. V.Radiiçrjhnan 
	& Member'A) 

The Hon'ble Mr. 

JUDGMENT 

Whether Reporters of Local papers may be allowed to see the Judgment 

To be referred to the Reporter or not ? 

c, 	Whether their Lerdships wish to see the fair copy of the Judgment ? 

4, Whether it needs to be circulated to other Benches of the Tribunal ? 



;iajcha Rohila 
/o. 3h.hivkaraa .ohila, 

Rijient OL ew 4odi-Ni-adi NO.1, 
3hehera i3hagol, 
Goihra(389 001) iist.ncLinhalas. 

Jiwaa Jyoti, 
widow of 4aichand Rohila, 
hehera ragool, 

Godhra-38 001. 	 ; Applicant 

(Advocate; Mr. Y. V. shah) 

VersUs 

The Union of India, 
Through 
The General Manayer, 
Owning and representing 
Weterfl Railway. 
Churchgate, 3ombay-400 020. 

The Divisional Railway iiaer, 
'st.) western Railway, 

.ota Junction 024 002) 

The i4vi6iona Railway 
anayer 

Western Railway, 
iavn arpara. 

(Advocate; Mr .t'&.L'.Vjn) 
: RespOLdeats 

JUXMNT 
0. • 609/93 

Date: 21.3.1997 

Per; Hon 'ie kw.V.Radhakrishnan 	; Merber (A) 

iAearcl 14r.Y.V.Shah and j.R.ii.Via, the larned 

coun..e1 for t1e applicant and the respondents 

rePeCtiVeiY. 

2. 	2-fter filing of the application in October, 

1993 the applicant expired in January. 195. The 

widow o the applicant was substituted in the O.k* 

in arch, 

,.) • •) -• . 



3. 	According to the applicant he was senior to 

one Nr.3.Lal scaie of .330-560 ()/425-640 R) 

cs per seniority list Annexure A-7. The applicant 

is at $r.No.40 and r.al is at r.140.54. 11LQ also 

claims that he is seLaior to £'ir.ai in the panel of 

commercial Znspectors (page 72 of tha paper book), 

whereithe applicant appears at 3r.No.26 and Mr.Lal 

appears at Jr.No.349  In the seniority list of Commercial 

Inspectors also the applicant is senior at Sr.No.49 

and Mr.Lal is junior at 3r.No.(paçjs 8 o the gaper 

book). In the list of .3enior Commercial Inspectors, 

the applicant appears at 3r,No.38 and r.Lal appears 

at r.0.44 and there is no dispute that the applicant 

i, senior to &.il. The applicant alieos that the 

pay of Ir.ii was fixed at R.630/- on 20.6.1978 while 

his pay was tixed at .580/- on the same date. Again 

when the pay scaleswere revised, the pay of the applicant 

was ref ixod at .760.00 on 1.1.86 while that of ir.il 

junior to him was fixed at .830.00. He has also 

illentlonea case w.ere 8enior 's pay was stepped up w:eri 

tnere was anok.y of junior urawng pay hgher than 

the senior* he made representations to the respondents 

several times to.ix hj pay on pr with his junior 

The respoih.erzt, owevero  rejected the case 

of the applicant for stepping up of his pay on the 

ground that his junior ir.1al was promoted on ahoc 

ais ani the stepping up of pay of a senior is perniissib1 

only in the case ot promotion6 on regular JJasis as per 



14; 

Railway 3oas letter N0./Pc,'A/II/90/Pp/2 dt.7.8.90 

Annexure I-II. i)isatisfied with the respondent's 

reply the applicant has approached the Tribunal 

for the following reliefs; 

(8.1) £y pay e stepped up eua1 to the 
pay of iir.L..Lal, retired ij.C.ii.E, 
LW., £VP Diviion, who stands wrio 
staa&s junior to me, right from the 
post o.. C.T./icz4I, Sc5.Le .330-56Ouj/ 
425-640 (R)/vide senioréty list 
circulated in terms of Railway Eoard's 
letter No.. (i) 1-II-P1I/205, dated 
11.4.1979, vide General Manager(s), 
Chufchgate, Bombay's 	No.c.339/ 
2/3. dated 19.4.1979 to the post of 
D.C.i.I. caie Rs.2 375-3500 
as neither. I was ever asked nor I 
refused to officiate in higher grade. 

gal provisions relief upon Tribunal's 
juagaent 'nnexure A-3 (31 to 49) 

(8.2) I uisy be paid all We arrears of pay, 
..A. Kilometerege, cosutation 

of pension, leave allowance, house-rent 
allowance, National Holiday Allowance, 
pension and any such other aliwarice. 

(8.3) Co&ound interest of prevailing 20% 
usrket rate is prayed to be paid on 
the amount payable from the date due 
till the date of final payment. 

(8.4) Court expenses are prayed as detailed 
below.- 

is.500.00 advocate's Consultia 
fees. 
.300-00 Towards typing of 

letters and plaint etc. 

ss300-0O Towards xerox copies 
ot relevant records etc. 

(a) .50-O0 Towards Tribunal fees. 

(e) s.500-00 Incidental charges 
of fare to and from Goira. 

(f) JIny such other expenses or relief 
the hQnIble Tribunal may deem fit 
just and tair. 
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£4V 	 celiminary objection that the 

have contested the application  

application is time barred. They have stated that 

ir.Lal junior to the applicant was given 

officiating allowance for different periods from 

18.3.1980 to 31.3.84, 21.9.84 to 28.1.35 tnd 

26.2.85 to 25.10.85. hence the cause of action 

arose between 1980 to 185 but the applicant 

has tiled this application in 193 only and 

hence it is time barred. The respondents have 

stated that the applicant was working in Baroda 

ivis ion and Mr.I.l was working in Bhavnayar 

iiivision. The higher grade vacancy arose in 

bhavnagar division and as there was no regular 

panel iir.1l was promoted on adhoc basis. They 

have stated as per the Railway Board's letter 

dated 5. 10.76 the benefit of stepping up of 

pay was required to be given on adhoc romotion 

provided that the adhoc promotion of both the 

senior and junior persons were followed by their 

regular promotions without any break. The 

instructioa was issued by letter ciated 7.6.1990 

Anflee A-S (page 57 ot the paper book). They 

have stated that the adhoc promotion of hi 

junior Mr.Lal was never followed by regular 

promotion except for the period from 26.2.85 

to 25.10.85. They have stated that even though 

the applicant was senior, he is not entitled to 

16* 



s 6 

stepping up of pay because in his case conditions 

specified in letter dated 5.1U.1976 at Annexure R-I 

dated 7.6.90 were not fultilled. They hve denied 

that the other cases quoted by the applicant as 

precedent3 are not applicable to this case as the 

facts were different. 

, The applicant has filed rejoincr. The applicant 

3tates that the respondents reply to his represent-

ation only by letter ated 28.4.13 after long time 

and after receipt of  the  letter the applicant has 

approached this Tribunal and as such his case is 

not time barred. He has contested the respondent's 

claim that as no regular panel was available Jhri 

al was promoted on adhoc oasis. he states tat tae 

respondents have prepared the panel in which the 

applicant has got the proution. Mc also states that 

his junior 14r.Lal continued on the promotion post 

from 18.3.1980 to 31.3.1984 	le according to 

orders he should not have continued for more than 

six months on officiating basis in the higher post. 

6. 	4r.Y.V.hah the learned counsel for the 

applicant vehemently argued that there is no 

dispute that the applicant was senior to Lr.Lal 

at t)e time oz promotion of 	The applicant 

not given any opportunity to opt for promotion 

on ad hoc basis. He argued that special favour 

have shows to j4jr.Lal WilO was intact given regular 

4 
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aIhOC prOot1On in the CdIe o 	. 57U--dbL Td 

,7OO9OO which is prohibited uncer th P.ailway 

30ard's letter circulated by the resporints st 

anere t-4. The applicant shld have been 

qiven at least One promotion when he was senior 

to ir. al. RegaL ding delay in approaclliag the 

iribuflal, he brought to our notice the judgment 

in the case of iarasiafl vs, 3ecretary, Central 

board of Direct Taxes, New Delhi & Ors.(1991) 17 

TC 673 wherein it was held by the Madras Bench 

that as the applicant was deligenly pursuing his 

case and approached the Trinunal after final 

rejectiOns his çe cannot be 5tated to have been 

time barred. Be also cited the judgment in case of 

wl)ica f'rasadarata vs. Union of idia & Ors.(13) 

24 -f C 652, according to which the senior getting 

less py than the junior, 	is entitled to get 

pay ref ixed on regular promotion* he also referred 

to the judgment in the case of Dvdutt Sharma vs. 

Union of India & Qrs.(1991) 16 ATC 356, acoding 

to which stepping up of pay of the revised was held 

5jsible if there is anomaly due to junior's 

officiating in a hi9her post while the 

not get OPportunity tor su h ±° 
re-erred to 

'. c. e. 	
e 	 e ear.jer e 

7. 	 Oarv b ' t Ueure_5 	 tIUCtio  

to 
01: 

.5 
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the applicant 6iid being similar to the case deciaed 

in 	jka Prasad Sarma vs. Union of India & Ors. )  

the applicant should also be given the benefit 

of itepping up of jay. he also mentioned that in 

several other similar casesnnexure i-6 page 

62-64) the rsponents bad given stepping up of 

benefit to the senior. 

7. 	We have heard the learned advocates for both 

he parties and gone through the documents • We do 

ot agree to the respofldents stand that the 0.. 

huld e dismissed as tine barred. We notice 

that the applic:.nt wa pursuing his case with the 

respoents deligently and the applicant's case 

was finally rejected by the es poadents vide their 

letter dated 28.4.1993 Annexure A-2. The applic-

ation was filed on 1.10.1993 which is within the 

time limit prescibed. The is sue as to when the 

stepping up of pay could oe given has noi been 

finally settled by the judgment of Full Bench  

of ti.ie  Tribunal dated 20.11.1996 (1997 (i) ATJ-1). 

The Full bench has referred to various cases decided 

by the different benches of the Tribunal regarding 

the circumstances uar which stepping up could be 

allowed and what is the oasis on which stepping up 

can be 	 Tb Full J3enth has referred to 

certain decisions wherein the view had been taken 

that seniority per se outride tne FR 26(C) do not 

0. 
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entitle or just!:y stepping up of pay of a senior. 

he Full iench has also referred to a contrary view 

taken in a nunther of cases which proceeded on the 

basis that considerations of equity and equality 

require .3tepping up of pay to bring the seniors on 

par with juniors. The Full Bench has pointed out that 

every claim must be based on an enforceable legal right. 

A right arises by conferment, not by com..arison. 'Broad 

notion of equity cannot be equated or assimilated to 

legal rights. There is also the further question i4iether 

the Tribunal can exercise a jurisaiction in equity. 

We are inclinea to think that a jurisdiction in equity 

does not inhere in the Tribunal4. 

8, 	 learned advocate for the applicant 

had taken the argument that the legal right of the 

applicant under AEticle 14 has been violated in that 

discrimination has been shown in his pay fixation 

vis-a-vis the junior. A similar argument was taken 

before the Full Bench. The Fuli. Bench has repelled 

the argument in the following words s- 

The argument based on Article 14 cannot 
advnce the case of applicaflts. Article 
14 of the Constitution confers no right, 
otherwise than by ;uaratneeinc equality, 
before the law and equal protection of 
the laws. Unless there is a relevant 
law, theLe is no question of equality 
'before 	law*. True, rbitraLines 
is interdicted by Article 14. 	Then, 
arbitrariness also is to be tested 
a; ainst the touchstone of law and no against 
road notions 0. equity. every dissimilarity 

is not discrimination in law, and every 
anomaly is not arbitrariness in consti-
tutiona 1 par lance. 

4 
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If a junior gets a higher pay, that does not mean 
that the senior also should flecessiriiy get it 
without a foundation for such a claim in law. 
Fortuitious events are part of life. Fixation 
of pay is generally with reference to an individual. 
Various reasons may account for the grant of a higher 
pay to a junior. For example undergoing a vasectomy 
operation or achieving excellence in sports or 
belonging to a certain conunity or even a wrong 
fixation of pay may bring about a situation where 
a junior gets a higher pay. it a junior is granted 
a higher pay for any of those reasons, that will 
not confer a corresponding right in a senior to get 
the saa. If, for example, wrong fixation of pay in 
the case of a junior is to bring about a corresponding 
fixation in the case of a senior by applying the 
principle of equality, that would be an instance ot 
using ;rticle 14 to perpetuate ilieqality. If a 
senior is denied what he is entitled to get, he 
must challenge that denial or that preferment extended 
to a junior. He cannot acquiesce in a wrong nd make 

gain from that wrong by a comparison. Without 
disguise the attempt of the senior, is to get the 
benefit of a higher pay, y comparison. Withit 
challenging the wrong he cannot claim a remedy from 
a wrong. buch collatoral reliefs are alien to law. 
The aecis ion of the supreme Court in Chandicarh 

_ v. Jac4t$inh 1995) 1 'CC 745 
supports this view. 

Ultimately the question boils dowe to this, what 
is the right of the senior and Aiere does he find 
that right. Certainly he does not find that right 
in any law. The law governin the subject is 
£.R. 22(1) (a) (i). Incidenta.J.y this rule is 
not challenged. It follows that only those 
anomalies that are directly referable to that rule, 
are aenab1e to the cutive process thereunder 
namely stepping up and no other. iquity does not 
ofier a cause Of action as we have already pointed 
out. biscrimination arise only vis-a-vis law* 
ifzerence on facts-often non actionable facts, 

does not give rise to a cause of action in law. 
The supreme Court of India in comparable circuutances 
held stte of -.P. and others  vs • G.reenivass Rao 
and others (1989) 10 TC 61 that diterence per se is 
ot discrimination". 

9. In view of the clear pronounciation of the law by the 
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Ful1 	we see no nier it in the application. 

Hence it is dismissed. However, there is no order 

as to costs. 

(V.thakrishnan) 
iember (A) 


