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JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?
2. To be referred to the Reporter or not ?
8. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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A point has bsen raised in the application as

seeee APpPlicants

s eeee Respondents

to whether the applicants can be asked to go through a

trade test for getting promotions as Fitters when these

posts had become available on the basis of restfucturing.
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2 The present applicants are 12 in number and had
been working ds Fitters in different grades and posts and
the next higher grade became available because of the
restructuring which had teken place under Railway Board
letter No.pPC/I11/91/CRC/1 dated 27-1-1993. They have,

however, been denied their promotions on the ground that
£y g

wad
they failed in the test which 4s held for such promotions
L

as per their notification E/C & W/1130/3/vol. 1 dated

13-9-1993,

3. The respondents, in their reply, had taken
Objection on the ground of misjoinder of parties as the

12 applicants did not belong to the same grade. The
applicants had steted that since all the applicants had

d common grievance against non-promotion merely because

of the holding of a trade test, which was not necessary,
the cause of dction arose from & common act and hence they
heve f£iled & comuon application. Since the issue agitated
before this Tribunal is this single issue as to whether

a trade test could be held for f£illing in the post, that
had become available under restructuring, this preliminary

Objection is not sustained.

4, The relevant portion in the orders regarding

restructuring recds as unders

"3. Staff sclected and posted against the
additional higher grede posts as @ result of
restructuring willi have their pay fixed under Rule
1316 {FE 22-C) I-II wec.f. 1-3-93 with necessary
option for pay fixation as per extant instructions.

4. The existing classification of the posts
covered by these restructuring orders as selection
and non-sgelection as the cas:z may remain unchenged.
However, for the purposse of implcmentation of these
orders, if dan individual railway servant becomes due
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for promotion to a post classified as a selection
post, the existing selection procedure will stand
motified in such a case to the extent that the
selection will be based only on scrutiny of service
records and confidential reports without holding any
any written and or viva voce test. Similarly, for
posts classified as non-selection at the time of
this restructuring the same procaedurs as above will
be followed. Naturally under this procedure, the
categorisation as 'outstanding' will not figure

in the panels. This modified selesction procedure
has been decided upon by the dinistry of Railways
as a one time exception by special dispensatioh, in
view of the numbers involved with the objective of
expediting the implementation of these orders.

4,1 vacancies existing on 1-3-93 except direct
recruitment quota and those arising on that date from
tnis cadre restructuring including chain/resultant
vacancies should be filled in the following seguences

i) from panels approved on or bzsfore 1=-3=-93 and
current on that date ;

) and the balance in the manner indicated in
para 4 abovee.

4.2 Such selecticns which have not been finalised
by 1-3-93 should be canczlled/abandoned.

4,3 All vacancies arising from 2-3-93 will be
fiiled by normal selection procedure.

44 Extant instructions for D&A/Vigilance
clearance will be applicable for effecting promotions
under these orders with the critical date being
1-3=93."

The case of the respondents is that the modifdéed procedure
did not rule out provision for trade test which is in a
different category altogether. In the written reply it

wads stated by the respondents that there is a specific
headquarter letter dated 2-3-93 which clarified the position.
However, the respondents have not been able to produce this
letter even after adeguate popprtunity was given to the
counsel for the respondents to produce this refersnce. The
counsel for the applicants has also urged the additional

poiat that eyven 1f there was such a'circuldfiticonld thot
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have gonc against the basic structur: of the schame and
therefors, such an order also would be void, even

otherwisc.

5 Both the couns=l for the respondents and the
applicents have given their written arguments and did

not want to advaéance any oral arguments either.

6. In the abszncs of the specific letter of

Qs

2nd March, 1993 and in the absznce of mauntion of any
particular reasoning, the Tribunal will have to decide
on its own as to whether the roguircment of trade test

is excluded in the cas=z of promotions &rising from the

restructuring order,

e From a reading of the scheme, it is more than
clzar that the d epartm=nt wes keen to sce that the
Objective of expiditing the implementation of these
orders is achieved immediately «nd hence the "one-time
exception by special dispensation". Lven selection
posts have been held as non-selection posts and it has
been specifically stipulated that "any written or viva
voce test should not be insisted upon®. It is further
stipulated that same will also apply to non-selzaction

Ostse.e This particular clausgse would by implication cover

o)

trade test, since for a non-selesction post, "written

M

test" courd only refer to @ trade test. It has been
further averred in the written arguments that in all the
Divisions of iestern Railways @and even in Ajmer Division,
such instructions were followed meaning thereby that
trade tests were not insisted upon. In the written
arguments, this particular argument has not been
answered by the lgilways. In the written reply, there
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ence to trade test not being necessary for
traffic department. -However, reference +to the practice
of other Divisions as referred to this very Department

is absent.

8. Oor

=

the basis of the material availlable bzfore

us, the Tribunal has, therefore, necessarily to draw an
adverse xxm& infersnce and rule that the holding of a
written test in the form 0f & trade test was not a
necessary requi:em;nt for filling in the post as had

become available by way of restructuring. It is particula-
rly so since the rastructuring order eclearly mentions

that the basic functions and duties of the promoted
employees will continu: to b: th. same as has been

p.rformed by th. cmployces themselve relevant para
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in this regard is reproduced belows:

" In all catzgories covered by this letter even
though mor. posts in higher scales of pay have
been introduced as a result of restructuring
the beasic functions, dutics and rzsponsibilitics
attached to their posts at present will continue,
to which may be added such other dutics and
responsibiliti.s, as considered zppropriate.t

Qe It is truc that the pr=s=nt applicants were

declared cligible vide letter datcd 12-5-93 for the

test and the applicants had slso taken this test and
have chosen to approach this Tribunal only after failing
in the said test. But this fact by itself need not be
held against the applicants as the application has been

iled by October, 1993 within @ period of 5 months of

the notice caliing for the test itself.

10. Under the circumstuences, the application is

allowed and the respondents are directed to consider
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and decide within ten weeks from the date of receipt of
a copy of this judgment the question of promotion of the
applicants against the restructured posts as per the
mojdifizd procedure without insisting on the applicants
having to go through a writtzn tcst. No order &s to

CcOstse

(K.Jhamdmoorthy)
“ember  (A)




