CENTRAL ADMINISTRATIVE TRIBUNAL
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OA/591/93

Date of Decision: 10.09.2000
Shri B.R.Khira Petitioner (5)
Mr. Y.V.Shah . Advocate for the petitioner(s)
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Mr.K.H.Talati
I O ‘.X-I.Gr'ide"lﬂ

C/o.Chief Engineer ©,
Western Kaﬂway,

Station Building,
Ahmedabad-2.

Mr.B.B.Morval,
[LO.W.Grade-I,
C / o. Divisional Railway Manager,

Western Railway,

: Respondents
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il JUDGMENT
\ OA/5%1/93
Date: 10-09-2000
Per: Hon'ble Mr P.C Kannan : Member {J}

his is the second round of litigation. Earlier the appiican

was working as LO.W. Grade Il n the scale of Rs.550-90

|
[

o

hallenged his orde

&
1086 in this Tribunal. This Tribunal after hearing both sides,
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of reversion to IOW Grade 111 in O.A. N0.4UO 01

1

dismissed the O.A. vide its judgment dated 29.9.89 {Annexure R-Ij

with the following observations:-
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" The respondents have prod 1ced seniority list notified in
theyeari972, 1975 and 1983. The name of the petitioner does not

9
find a vplace therein because of his relevant position in the

find a place therem sition the
Division-wise seniority list, where he 1s only a Sub-Overseer
Mistry, in the scale of Rs.380-560 (Rs.) The respondents-Railway

Administration has committed no error in posting the petitioner as
1OW Grade-111 as M.S.H. Scale Rs.425-700 (R) purely on ad hoc

414 L £ PR ot

basis, in light of his own request and the applications made by
him.

The applicant was further re serted to the lowest post of S.O.M.
5 which was further modified by the

.0.92 (Annexure A-6) . The applicant being aggrieved

with the action of the Respondents, seeks the following reliefs:-

" (A) Be pleased to quash and set aside the reversion order and
declare that the applicant is eligible to be regularised as IOW
Grade-ill from the date of his selection with all consequential
benefits of further promotions including arrears of Wages, above

his juniors who are respondents Nos.4,5 and 6.

(B) Be pleased to direct the respondent Railway administration to
fix his pay on par with his juniors.”




2. The case of the applicant is that he was initially selected as
Works Mistry re-designated as S.0.M. and after due training as
Works ,Mislistry was appointed as S.O.M. from

9.1.1958.  Thereafter he was promoted as ALOW. w.ef

»)
[
N
O
ch
to
g
oL
gi
i)
(4]
@,
@
(¢
o
e}
o
i
:3>
v--1
O
5»‘«'
8
c
T
a
)
-t
2
=
o
sk
)
=)

~

ground of surplusage w.e.f.
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as .LOW. with effect from 21.1.1

surplusage and therefore he had { /74 in the Hon'ble
Gujarat High Court which was dismissed on the ground that the

reversion before the Gujarat High Court in SCA No.715/76. This
petition was allowed in favour of the petitioner {Annexure A-3). The
applicant was re-promoted as [OW Grade 11l w.e.f. 20.3.1978 and

ST » Y & r )

vas iuriner promoted as IOW Grade 11

|

The applicant was again reverted as IOW Grade III w.e.f

s reversion in

o

18.11.1985 and the applicant again challenged
this Tribunal in O.A. No.403/86 which was rejected by the
judgment dated 22.9.1989 {Annexure R-I} . He was further reverted

as SOM by order dated 4/7-9-1992 and modified by the order



IOW Grade IT are transferable and absorbale from one division to
another and from one project to another and from open line to

construction and vice versa. The applicant submits that one

seniority list was prepared for the posts of SOM, IO

e xvre - 211 J Yy f 4l salo~dan ranal =
nd was empanelled at Sr.No.12 of the selection panel. The

plicant therefore, contends that he cannot treated as

»

I'he applicant submits that the reversion order under the
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judgment in Civil Appea! No.745/78
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e applicant also contends that General Manager in
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onarina were given promotion to higher grades. However, the
applicant was ignored. The applicant's representation dated
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o 111€ RESPONGEents i uien reply nave dcxueu the Various

allegations and stated that the O.A. is clearly barred by the
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this Tribunal which was dismisse

merits {Annexure R-1) and the applicant did not challenge the order
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of this Tribunal in higher forum. The
A
.l

was transferred to construction deptt. (S & C) and in the

-

placed on the Panel, which was valid only for S & C deptt. In the
said department, he was reverted as SOM from 9.9

he was again promoted as AIOW Grade fro

2

further promoted as IOW Grade II'from 4.2.78. H

and posted as [OW

o e

2 . 4 [ st & *
that upon s transier, he will sever his connection with

quently his name waa del
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in S & C Deptt. or in the alternative request ior placing him in his

promotion to IOW Grade III in the years 1983-84, 19895-90 and
1991. The applicant appeared in the selection held in the vear
1983 -84 and 1989-90 but could not clear the selection. In the vear
1990-91, he did not appear m the selection. As the applicant did
not clear the selection he was given promotion as IOW Grade Iii

substantive post of SOM to make room to post the candidates

[ =<2 74 PR _— ~ I £11. 1 s - P B
o7 quota to be filled in by direct

and vice versa as contended by the applicant only transfer of
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accepting the bottom seniority. With regard

plhicant that
apphcant that
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¢ was empanelled at Sr.No. 12 of the Selection
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Panel in the Construction (S & C) Deptt. for the post of IOW Gr.III

for promotion only in the Construction Depit. The Respondents
enclosed the copy of the letter dated 27.9.1962 (Annexure R-II).

" This panel is provisional and valid for promotion in the
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Department only and does not exempt the staff for appearing from
the selection which might be held subsequently by the open line

Staff concerned shall be apprised of this."

o VRS b

The Respondents further stated that the applicant was

Electrification Deptt. In the circumstances, it is stated that the
applicant cannot claim the benefit which others got in the S & s
The applicant maintained his lien in open line, Rajkot

*

With regard to the preparation of combined seniority lst, th
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that due to certain court orders, the said
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29
with the S & C Dept. and is not a substantive holder ot the post oi
IOW in his parent cadre, the Respondents submitted that his name
was not included in the said seniority list
The Respondents further stated that names of certain officers

referred to by the applicant were officers working in S & C Deptt. or
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Grade [ll in the vear 1962, as the promotion grante ed to hmin S &
C Deptt. was not valid in the open line of Rajkot Division and also

of
of the fact that such promotion in § & C Deptt. was purely

el

) [

provisional. In the facts and circumstances ,the Respondents

submitted that the OA ig deveid of any ment.

5. We have heard Mr.Y.V.Shah counsel for the applicant and
Mr.N.S.Shevde counsel for the respondents. Mr.Shah submitted
that the Respondents had not prepared the combined seniority list
of both § & C Deptt. and open line staff in terms of the Railwagy

& C Deptt., he is entitled to regularisation as IOW Grade III and

Shah i
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CAT in the case of Ashoke Kumar Roy Chaudhry vs. Union of India
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identical issues were raised earlier by the applicant in OA/403 of
1986 before this Tribunal and after hearing both sides, the said CA

as dismissed . He further submitted that during the pendency of

s

pleadings.
- The e 2 e cundam BT da 126 Y2a4 ® p—
6. The appicaint wino noias i

Deptt. to the parent cadre; and (i order dated 26.11.1985 passed
by the DRM, Rajkot posting the applicant in open line as IOW

4
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OA are as follows:- {1) Whether the applicant was Teveriea
arbitrarily from 8 & C Deptt.; and (ii} whether the applicant has a
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the claims of the applicant and. on the basis of certain findings. The
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on ihe open lme and wil noi joose ihew chapces of pernnaneni
promotions, increments, etc. on the open line as due to them
PGSON, (TESOUINDL. - S-S N L, R L i T -y T W S X SN Benad ol o wanftt o ool o
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work in the Survey & Construction Department.

It is thus quite evident that the petitioner is a substantive
holder of the post of S.0. Mistiy, on Rajkot Division as per the
seniority list, enclosed along with the letter dated 11.8.1975,

5 A " con . SR .
{Annexure 'E'}. Now, as per the said seniority list, it is undisputed

‘that S/Shri H.T.Dalwani, M.J.Abraham, M.R.Vyas, S5.B. Nigam,

and A.N.Deshmukh are senior to the petitioner, as they rank at
Sr.No.7 to 11 respectively, where as the petitioner ranks at
Sr.No. 12, The aforesaid employees 46 whom the petitioner regards
as juniors, on the basis of the pesition in the seniority lisi, they
are placed on provisional panel of IOW Grade III, scale Rs.425-700

(2 i

{R}. in ihe open line vide Aunexure 'F'. Admiitedly, ithe peiitioner
has not been placed on panel of IOW Grade 1II, scale Rs.425-700

£ $ e . o LLY . RO, 1. et e O . - o o o ze e - - P & P | ‘e
(R) in the "Open line" . Therefore, he cannot be allowed io
complain if the aforesaid emplovees are either retained, in Grade-

>
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111, or promoteda to a higher post on the basis of thelr posilion on

the panel of "Open Line".

It is true that the petitioner was granted promotion to the post

A TN M AATIT i Fhn gnnla ~F Do AQS_ 700 QY and Faedliase 40
of IO0W Gradc-il, in the scaic of Rs8.425-700 ‘RS), ain: (Uinctr o

the grade of Rs.550-750(RS) in the Survey and Construction
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the said department.. However, this promotion are purely on ad

hoc basis and on officiating capacity which would not confer any

right on the petitioner to steal a merit over his seniors either in
the open line or in Survey & Construction Department, It is not
established that any one of his juniors has been retained in grade
Rs.550-750(RS), while the petitioner is posted to officiate as 10W

vvvvv g oner is posted OW
Grade 1il in scale Rs.425-700 {RS}, in open line or in the Survey &
Construction Department. The petitioner referred to Railway
Board's leiter dated 13.3.1972, 5.10.1972 and 14.2.1974 siaiing
that the tules dated 16/17th May, 1056 are superseded or

e 2 2eame

repealed with a view to remove disparity in the prospecis for
promotion. He had also made a reference to one decision of the
Bombay 1ligh Court. [lowever, none of them are placed on 1ecoid.
The reliance however was placed at Annexure -B , a letter of the
General Manager, dated .6.2.1985, which makes a reference of the
decision of placing the post of PWI and IOW up to scale of Rs.550-

Y
LA ‘-l A LRS-, L AFRIRLLSS 2 LAIAN. LFAV ALY CRISYE LN 28 t.l‘.l. \J.LI..LG u\?ﬂ

to scale Rs.700-900 [R} and the seniority will be combined on

whole Railway basis for further promotion to scale Rs.700-900 {R}
with effect from 1.4.1985. This decision does not affect in any
manner, the case of the petitioner as the petitioner had aleady

severed his relations with Survey 8 Consiruction Depariment.
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The respondents have produced seniority list notified in the
year 1972, 1975 and 1983. The name of the petitioner does not
find a place therein because of this relevant position in ithe
Division-wise seniority list where he is only a Sub Overseer Mistry,
in the scale of Rs.380-560 {RS}. The Respondents-Railway
Administration has committed no error in posting the petitioner as
IOW Gradce -lII as M.S.H. scalc Rs.425-700 (R} puicly on ad hoc
basis, in light of his own request and the applications made by
him",

to supra. The facts of that case showd that the applicant hag
appeared in the written test in the construction wing and qualified

]

in the same. It was aiso proved that the standard of selection
examination and syllabus were identical with that of the open line.

‘alcutta Bench of this Tribunal held

that the applicant will be exempted from appearing in fresh 5
selection test in open line. The facts in the present OA, howev er, e

promotion of the applicant to the post of IOW is provisional and
valid for promotion only in S &C Deptt. and does not exempt him
from appearing in the selection that may be held in open line. In
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the above, we hold that judgment in Ashoke Kumar Rov

Choudharv case would not apply to the facts in the present O.A.
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(Grade 111} on the basis of his selection and promotion in the S &C

Deptt. were identical with that of the open line. The Respondents

L TR Gy V.. SRR Ty [P 1 e mamde kAl o em ek AL TANCLT 2o amamm e on 3 o al age A
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valid only 1n ‘34 ~ Deptt. and does not exempt the applicant from

appearing in the selection that may be held in open ine The

Aandentas awve ﬁ\r‘fhnr achated
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O A

cailed for selection,in the years 1983-84 an
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of the combined seniority list prepared by the S & C Deptt)"L(iv) the
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Annexure R-Ij .
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reiect the other contentions of the applicant.
S. The O.A. therefore, fails and accordingly dismissed. No costs
@6\4&&&\ S SR W’ﬁ/ & 4
s / 1/77((1/
(P.C.Kannan) {(V.Ramalkrishnan)
Member {J) Vice Chairman
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