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V.T. Mathai,

residing at A/25/26, Marvel Society,

Behind Abadnagar, Bopal Road,

Ahmedabad - 380 058. ee«e Applicant

(Agvocates Mr. M.R. Apnand)
VERSUS

1. Union of India
(Notice @€ the petition
to be served through
Secretary, Revenue Department
Secretariat, New Delhi)

2 Chief Commissioner of
Income-Tax, Ayakar Bhavan, ‘
Ashram Road, Ahmedabad - Je <+« Respondents ‘

(Agvocates Mr. MeR. Bhatt)

ORAL CORDER

0.A+/590/93

Per: Hon'ble Mr. V. Ramakrishnan, Vice Chairman

Dateds 30.06.1998
We have heard Mr. Rawal on behalf of Mr. Anandg for |
the applicant and Mrs. Bhatt for the respondents. The app- 1
licant whoretired as an Income Tax Officer on 31.3.91 isg ‘
aggrieved by the action of the Department in seeking to reco-
ver @ sum of Rs.9570/- on account of alleged overpayment. In
parti¢ular, he says that he is entitled to have hi; pay step-i
ped up while tgking into account the Special Pay of Rse25/- \
drawn by him as UDC attached to the Internal Audit Party for
the period from 2.4.73 to 28.8.73 and that on promotion as
Head Clerk in Septembef 1973 his pay should have been refixea
taking into account the Special Pay. He further contends that

the Department ought to have refixed his pay on hi® promotion

as Head Clerk on 6.9.73, and paid him the consequential arr-

contde . 3/-
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ears and if this were done the same could have been adjusted

against the overpayment as claimed by the respondents.

2e We have heard Mr. Rawal and gone through the relevant
recordse
3e The applicant joined Income Tax Department as LDC in

1956. He was promoted as UDC in 1963. He functioned as UDC
in Internal Audit Party for the period from 2e4.73 to 28.8.73
and he was drawimg a Special Pay of Rs.25/- pem. for this
period. He was promoted as Head Clerk on 6+9.73 and even-
tually became an Income Tax Officer and retired as such on
o 313491
4.4 The payscales of the Central Govt. employees were
revised as per the recommendations of the Fourth Pay Commi-
ssion with effect from 1.1.86. On that date, the applicant
was serving as Inspector of Income Tax and he was promoted
as Income Tax Officer with effect from 22+1.86. While fix-
ing liis pay in the revised scale, the Department took into
account the revised pay of Rs.810/- fixed in the old scale
of Income Tax Officer prior to 1.1.86 and correspondingly,
fixed his pay as ITO at Rs.2375/- in the revised scale. The
Audit Party noticed that this is not in accordance with the
relevant rules, as when he came over to the revised scale, he
was an Inspector and his pay would have been fixed in the
revised scale in the grade of Inspector and on promotion his
pay as ITO should have been fixed at the level of Rs.2300/-
and not on Rs.2375/- as has actually been done. On the basi
of the observations of the Audit Party, the Department strai

ghtaway came tO the conclusion that there has been overpayme

made to the applicant on account of Pay and Allowances, DCRG,

Contde. 04/
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Commuted value of pension, Leave salary encashment, monthly
pension from April, 91 to January, 92 etc. and preceeded to
issue an order dated 11.2.92 to the Income Tax Officer (Ag-
ministration) Ahmedabad to recover the said alleged overpay-
ment (Annexure A-1).Aggrieved by this action, the present QA
has been filed.

4o The counsel for khe applicant submits that before
issue of the impugned order dated 11.2.92, no show-cause
notice wds given to the applicant and as such the Department
had not conformed to the principles of natural Jjustice. He
does not press the claim for taking into account the Special
Pay drawn as UDC while fixing pay as Head Clerk on promotion
to that level in 1973.

S5e we find from the impugned order that the applicant was
given one extra increment which,the Audit says, was not due to
him in the cadre of ITO as his pay in the revised scale ought
to have been determined on 1.1+86 only as Inspector and the
pay &f Income Tax Officer should have been fixed in the revi-
sed scale of promotion on 22.1.86. The question whether it
is possikle for the applicant to come over to the revised
scale with effe€t from 1.2.86 after his promotion as ITO doep
not seem to have been gone into. We dlso note the contention
of Mr. Rawal that before issuing the impugned order as at
Annegure A-1 dated 11.2.92 no show-cause notice was given to
the applicante This is borne out by the impugned order itself
as it merely directs ITO(Administration) to arrange to recover
the alleged excess payment made to the applicant and there is
nothing to Bhow that any notice was given to the applicant

so that he has an opportunity to state his case. The Depart-

Lontde . 5/"
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ment has therefore clearly violated the principles of natural
justice as it has sought to recover certain amounts from

the applicant without giving him a show-cause notice. On
this short ground, we quash the letter dt. 11+2.92 as at
Annexure A-1l.

6o The OA stands disposed of with the above directions.

NO costse

PUaor Wyé
(P.Cs Kannan) (ve Ramakrishnan)
’ Member (J) Vice Chairman
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| Below copy of Department of éxpenditure 0.M.No.7(2%) E.III/89
:dated 22.5.1939 received under F.No.21/36/89.Co-o0o.d.dated 16.6.89

" o Of Ministry of Finance, Department of Revenus,New Dolhi,
ﬁ#“f“Cikqular No,134/89. : .

. Subi- Grant of Special Pay of Rks.35/~ per month
to the Upper Division Clerks in the non-
wecretariat administrative offices - A
v question whether this amount should be
, taken into account in the fixation of pay
Yz - on promotion - Decision regarding -

, R The undersigned is directed to refer to this

- Ministry's 0.M.No.7(35) E-III/87 dated the 1st September,1987,

on the subject mentioned above, which provides that special pay
of m.35/- p.m. paid to Upper Division Clerks under Ministry of
finance (Department of Lxpenditure)Office Memorandum No.F.7(52)/
P E.III/78 dated 5.5.1979 shall be taken into account for fixation
o of pay .on promotion subject.to: the. conditions mentioned therein.
This decision was based on the Award of the Board of Arbitration
and was effective from 1st September,1985. : ’

2. As the above. cited orders dated 1st September,
1987 were not applicable to those UDCs: who, while. drawing special
pay of B.35/- p.m. were promoted to higher posts prior to 1.9.85,
their pay on promoticn was fixed without taking ihto account the
Special pay of Rs.35/-. A number of such Upper Division Clerks filed
petitions before CAT claiming that with the implementation of the
above decision of the Government, they hove been put to disad.
vantage because their juniors promoted to higher posts on or
after1.9.1985 while drawing special pay of R.35/- have got their
pay fixed at a higher stage as the special pay of R.35/- has been
taken into accouvnt in such pay fixation. The Central Administs
rative Tribunal have delivered judgements thot pay of those /-
-~ Upper Division Clerks’driwing special pay of Rs.35/- and promoted
.~ito higheriposts prior t0.1:9.1985 may be re-fixed on notional
~basis from-the date of theiripromotion by taking into zccount
special pay of.fs.35/="and actual benefit be given from 1.9.1985
without payment of any arrenrs. This will be subject to fulfilment
of the conditions méntioned.in Ministry »of Finance 0.M.No.7(35)/
E-III/87 dated the 1st Scptember,1987. It was decided to imple-
ment the judgements of CAT in respect of the petitioners only.

L1 ' The dccision of extension of the bencfit of the
i, Judgements of CAT to the similarly placed Upper Division Clerks
' has been under consideration of the Government. ZPresident is
now pleased to decidec that pay of those Upper Division Clerks
who were drawing special pay of k.35/- in terms of this
Ministry's 0.M.No.7(52)/E-III/78 datecd 5.5.79 and promoted to
-higher posts prior to 1,9.1985 end who fulfils the conditions
mentioned in this Ministry's 0.M.No.7(35)/E-III/87 dated the
18t September,1987 may be re-fixed on notional basic from the dmto
of their promotion by taking special pay of m.35/- inti account
pNdactual—beneTit nty bo allowod t6 tTHom only: from 1.,9.1985™
‘without payment of ray arxanrs.. ;

72/
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4. No bensfits of these orders, whatsocver, will acceruc
to Upper Division Clerks not in receipt of Special pay of Rse 35/~
or not fulfilling conditions contained in 0.M: dated 1.9.1987
irrespective of ‘he date of their promotion to higher posts.

No, Bst.206-1/64/77 Office of the i
! Chief Commissioner of Incomhe-tax ...~
(Administration) Ahmedebad.

Date: T7.7.1989.

Copy forwarded for information,guidance and
necessary action toi-

1. A1l Cs.I.T.Gujnrat/D.IT (Invi) & (Bxenption)A'bad/ 5
Appropriate Authority,A'boad.

2. All Dy.Cs.I.T./Dy.Ds.I.T.Gujarat.

3. The Sr.AR.ITAT/DVO/AD (Ca) Ahmodabad.

! E i 4. Al Field Py Units of Gujarat Charges.

e ' 5. The Zonal Accounts Officer,CBDI Ahmedabad.
6. ALl sections of this office.

7. All A.Cs & I.7.0s (Adu/GS) Gujarat.

M)
. (V.JBHAT-T.C. OF I.T.(ADM)-I, a
’ for Chief Commissioner:of Income tax,
(Administration)ihmedabad.

i



' CENTRAL ADMINISTRAT IVE IRIBUNAL

AHMEDABAD BENCH

AHMEDAE D,

Submitted: C.N.T./JUDICIAL SECIION,
Original Petition NoOg - S;?KKD
of A A4S s
Miscellaneous Petitilon Nos — .
of e
Shri *_;ﬁ:ﬂfi }kaKZl(CL(; Petitioner(s)

versus.

[!A(\ / E/—(ﬁAL Q(, Respondent (3).

This application has been submitted to the Pribunal by

Shri /\/[ ]\) R o l({/ .
\

? o BPRN

Under Section 19 of the Administrative Tribunal KAt , 19854

It has been scrutinised with reference Lo tme poincs menticned 1n
the check list in the ligat of the previsions contained in the
Administrative fribunal et,1985 and Central Administcrative

T
Pribunals (Procedure) Rules,1985.

The pplications has been found in order and may be given
to concerned for fixation of date.

The applicatibn has not peen found -if order for the reasons
indicated iq,thé check list.Tne applicaht Ldvocate may be adviged

to rectify the same within 14 days/draft letter 1is plated below

-~
-
T e
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Pl o petitioners ﬁ@ﬂl‘t«l

Learned Advocate for
e spnaTRs

with second seé! & O1S
goples COpY gerre 001 served (@

other sice
i \
' o | G2Dy.Registrar C.ATQ®
p’,é it A'bad Bench
Toat—22

TN THE CaNTRAL ACMINISTRATIVA TRI BUNAL
ADDITIONAL AHMSDABAD BSNCH

ORIGINAL  appLICALION Mo, <AO oF 1993

V/s

Union of India & anr. . .Respondents

IND & XK
S5r. PartiollAES No.of
Rop SAOEs FEFEMGEGATE pazes
1 - Memo of this application 1 to 9
2 UFY L Copy of letter cated 11.2.992
addressed ©o Mrs.D.B.Khalsa/o/z‘) //
3 ¥ A Copy of petitioner's represen-
tation dated 10.4.92 /2 o2
L ni3n Copy of judgement of Hon'ble
Tribunal Z'Z/U 27
5 nag4t  Copy of letter/aeder dated 3.8.1993

for recove
ery 30

6 W45"  Copy of letter dated 20.9.1988‘;;/

TR ML T g - .

T

|
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ADDITIONAL AHVEDABAD BENCH

O IGINAL APPLICATICN I, o 19%
V.T.bathal
resicing at A/25/26 larvel Society
Behind Abadnagar, Bopal Road
Anmedabad 380 058 ..Applicant
Versus

1. Union of India

(lotice of the petition

£0 be served through

Secretary, nevenue Departuent

secretariat, New Delhi)
"o, Chief Commissioner cf

Income-tax, ayakar Bhavan.

Ashram Road, Ahmedabad-9 . .Respondents

DiLTAILS OF APPLICATION 3

1. zznmmﬂxs,gf_mﬁuprmr ~eainst which

the applicat iop is mades:

he order ho.F.ho:3—26017/31/92—Ad.IA(pt)
dated 3.2.93 by the respondent No.1
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4.1

¢ 2

authority denying the pay fixation to the
petitioner which is already given to other
identically placed employees pursuant t o the

final judgement of this Hon'ble Tribunal.

Jurigdiction of the Tribunal:

The applicant declares that the subject matter
of the reply against which he wants redressal

is within the jurisdiction of the Hon'ble Tribunal

Iimitation:

The applicant further declares that the application
is within the limitation period prescribed in
Section 21 of the Administrative Tribunals sact,

19850

Facts of the case:

The applicant is a citizen of India. The applicant
was an Officer of the respondent No.1 Union of
India. The petitioner retired as an Income-tax
Officer Group-B in the year 1991. The petitioner
was originally working in the clerical cadre. The
petitioner started his service as a Lower Division
Clerk in the year 1956. He was promoted to the

post of Upper Division Clerk in the year 1963,

0003/—
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The petitioner was UDC 1n the Internal Audl

smetalv 3 +he +
Party which was ultimately under the control

) . R 34 o P8 + @ 4{_}(“7 ).‘ 2 o
(Audit), Ahmedsbad with effect from 2.4.1973

The petitioner was satisfying all the conditions
for posting in the Internal Audit Party. 80

he wes entitled to a special pay of Rs.25/-

per month with effect from 2.4,1973 which was
granted to him by order dated 5.6.1973 issued

by the Commissioner of Income-tax, Gujarat-Ill

e

Ahmedabad, Ihekpénitioner had drawn this
special pay of ds.25/- per month for about L
| months only beginning from 2.4.1973 to 28.8.1973
Thereafter ne was promoted to the post of

Head Clerk. His pay in the higher post of
Head Clefkbwas Ooviously fixed on fhe basis of

his pay in the lower post of UDC. Thereafter

©

the petitioner became Income-taz Ingpector

and ultimately Income-tax Officer.

the petiticner says that after he retired
from service on 31.3.1991 he received a copy
of the letter dated 11.2.1992 ordering the
recovery of #.9570/~, the copy of this letter
bflll.2.92 addressed to one mrs.D.B;hhalsa,
coby of which was given to the petitioner is

Annexure-A1 annexed gnerewith and marked as Annexure-Al.

The petitioner by his representation dated

10.4,92 acdressed to the C.I.B, Gujarat-III

coeolt/=

-;,
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pointed out that the recovery ordered from the
petitioner is not justified. The petitioner pointed
Out that he was fully entitled to the special pay of
Rs.25/- per month as a confirmed U.D.C. The petitioner
dig ﬁot dispute the error in fixation of his salary
as an I.T.0 but hié submission was that while
_ reétifying that error the petitioner should not be
dgenied the benefit of pay fixation in the post of
dead Clerh)aﬁd subsequent pay fixation on the basis of
his pay*aé a U.D.C. A copy of the petitioner's

representation dated 10.4.92 is annexed herewith and

marked as Annexure-A42. In his representation at Annexure-A2

Annexure-4A2 the petitiénér also pointed out that
.this maCtef‘is fully concluded by the judgment of
this Hon'ble Tribunal in T,4 No.184/86 (Originally
SCA No.459/82) delivered on 28.1,1988 where as many
as 14 identically placed employees were held to be
entitled‘to the very bermefit., The petitioner was
sought to be denied. A copy of this judgement of
the Hoﬁ}ble Tribunal is annexed herewith and marked
ag Annexure-aAle. It is strange that petitioner No0.10
in the judgment at Annexure-a3 was working with the
same office with petitioner in the saue post. He

is given all tﬁé Benefit flowing from this special pay
of ls.25/- per month in the cadre of U.D.C which is
sougﬁt‘té be denied to the petitioher. The petitioner
received a reply dated 3.8.1993 from the respondené

ng ] sati ' the
No.1 authority rejecting the representation of
4 '3

wivea D=

Annexure-A3
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petitioner saying that the judgment of the Hon'ble

Tribunal at Annexure-a3 is not automatically
applicable té the petitioner. The reply 1s surprising
because it is not known that if tie petitioner 1is

in fact identically placed then how ‘he can be treated
differently.and what more is needed to apply the
judgement in case of the petitioher. A copy of the
order of 3+8.1993 is annexed herewith and maried

Annexure- Al as Annexure-Al,

e e e, W

B Grounds for relief with legal provisions:

Aggrieved and dissatisfied by the order at Apnexure-

A4 and having no other adequate alternate efficacious
. remedy, the applicant approaches this Hon'ble

Tribunal on the following main grounds amongst

otherss-

Bl The applicant submits that the impugned order
st Armexure-Al is illegal, unconstitutional and

liszble to be guashed and set aside.

B« Tne applicant submits that this Hon'ble Tribunal
has declared the law on the polnt as is reflected
by the judgment at Annexure-A3. The respondent
as a government authority cannot say that judgement
will be applicable only to the applicant in that
case and identically placed other employees will be
denied the benefit of the law declared by this

Hon'ble tribunal. The order at Annegure-Ah is

e cesb/-
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i & 1
therefore clearly illegal and arbitrary and violative
of the petitioner's fundamental rights under articles

14 & 16 of the Constitution of India.

53 The applicant submits that the discriminatory

and arbitrary treatment given to the: petitioner is
further clear from the féct that another employee,

Shri R.R.Bangédiwala who is identically placed as

the petitioner is had épplied to resbohdent No.1 authority
for the benefit of the judgment at'Anﬁexure-A3. He is
given this benefit as will be clear from the communication
dated 20;9.1968 from the respondent No.1 to the respondent
No.2, & copy of which is annexed herewith and marked

as Annexure-AB.  Shri Bangadiwala is not told that Annexure- 45
the benefit of the judgment cannot be given to him
automatically. He is given the automatic benefit and
petitioner is denied this very benefit without there

being any distinguishing feature between his case and

that all the applicants in the judgment at Annexure-A3

and in the case of Shri R.R.Bangadiwala referred to in

the letter at Amexure-45, This is clearly discriminatory
and violatdve of articles 1k & 16 of the Constitution of
India rendering the impugned order at Amnexure-il as-

bad in law. The petitioner submits that if his special
pay drawn as a UDC is taken into congideration then

his last drawn pay at the time of retirement comes to
fse2825/- per month. But if the special pay is avoided
then his pay is reduced to #5.2675/- per month. However

his retirement dues were fixed as if his last drawn salary

vas 15,2750/~ per month (vide Annex.i2)., The recovery

s A ¥ & ] .0007/"
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9. .

10.

s 8 3
Quash and set aside the impugned orer at
Annexure-A4 whereby g recovery of Is.9570/-
is ordered against the petitioner without
adjusting his claim based on the specizl pay

of fs+25/- per month as U,D.C and conseguential

subsequent pay fixation

Direct the respondent authoritles to work out
the claim of the petitioner and the claim
against the petitioner after giving him the
benefit of the judgement at Annexure-A3 as is
done in cases of all other identically placed

employees.

Be pleased to grant amy other relief or remedy

as deemed just and proper by ¥Four Lordsdigé Hon'ble
Tribunal,

Interim order, if any prayed for:

Pending admission, final disposal of this application
the Hon'ble Tribunal may be pleased to gragnt
interim relief staying operation of the order
at Annexure-Al4 and the order of recovery from

the petitioner pursuant to the order at Annexure-Al

Particulars of Bank Deaft/Postal Order filed in

respect of the gmplicatiom fee:
Postal Order No. &/ >~ ~ DC
.24 FgeR

K. 570,/

NeVerengroe . Foss ofifeg:  ooo9/-
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o i list of d&nclosures:

1« Copy of letter dated 11.2.1992 addressed
to Mrs.D.B.Khalsa

2. Copy of petitioner's representation
dated 10.4.1992

3. Copy of judgement of Hon'ble Tribunal

4. Copy of order dated 3.8.1993 for
recovery

5. Copy of letter dated 20.9.1988 from

respondent No.1 to respondent No.2

/)/7 ' K /7/;<7,)/2é¢,2<{
Advocate

VARIFICATION

I, V.T.Mathal, retired as Income-tax Officer
under respondent No. 2. in the Office of the
Comuissioner of Income-tax, Gujarat-Ahmedabad

d©o hereby verify that the contents of paras

1 to 11 are believed to be true on legal advice

and that I have not suppressed any material facts,

.ve;}&_,f’;?

Flace: Ahuedabad (V.T.Mathai)

e

Date




. T ——

//////(Wy // / . A°I

T e S GERETCHT / )
ones: +xJ176 ween @A wmilmn

t. - 34C il Weurd RIS

am : KSHETRIYALERHA G, fafegn, aad asfie,

) Coda : 380 014 AGYSA AFad, WA U, AGARIMZ—4C200%
GOVERNMENT OF INDIA
ZONAL ACCOUNTS OFFICE
CENTRAL BOARD OF DIRECT TAXES
‘8* BUILDING, 2ND FLOOR, VASUPUJYA CHAMBERS.
ASHRAM ROAD, AHMEDABAD-380 014

Rl 2

DATE : ”/7/9L

. 2A0/Guy; VIM/ /06

ll\o

]
Myga., D.DB. Khalsa, Lo
Incomew-tax 0fLicer, Adm,
0/0,. COIT, :
MEDABAD s

Sub; Overpsyment of fa, 9570/~ made to Shri,

T am to state that during the Internal Ingpection of this Office
In ternal Audit Party has pointed out that amcunt of Rs. 9570/- has been
paid in excess towards Yay & Allowances, DCRG, Cgp%upted Value of
rension, Leave Salary hcashment, Menthly Pension from 4/91,to 1/92 to

Shyi V.T. Mathal, Retired -ITO, on account of wrong pay fixation while
revising his pay on the recommendetionr of ¥L IVth Pay Comnienion.

The brief facts of the case are as under -

on 22.1.86 Shri V.T. Mathal was promoted as ITO, while worklng
as Inspectdér., As Inspector he was drawing pay of Fs. 750/~ Lrom
1,10.85, His pey wns £éxed correspondingly at fs. 810 /- in the old
scnle of ITO cndre on 22,.1.80., Subsequently, the recummendations ol
.’ IVth ray Commission was made applicable fron 1.1.86, According to
Govt. of India's Decision No, 25 pay of euch Govt, Cervants who were
prompted afler 1,1,86 was 21xed"in tho pxggqt%g_>ost with reference
to pay fixed at the time of promoticn%J“THhé¢%he notioqal pay in the
lower posot in the revised scale was to be fixed as on 1.1.86 and
thereafter xpay in the promoted post was to be flxed with reference
to pay in the lower post as on 1.1.86., Accordingly the pay of Shri.
V.0, Mathei in the cadre of Inepector draving pay of f. 750/- was
to be fixed =t the stnage of 2180 in the revired scnle of Inspector
1.e. 1640-00-2000- EB-75-2900 and thereafter in the promo%ed poet of
ITO hig pry Wwas to be rixed at . 2%00/- on 22.1.80 in the scale of
fs. 2000-00-2%00~-EB-75-3200~100-3500 under FR 22-C, But ingtoad of
following the correct preccedure, the department reviced hig pay in
the revised pay sconle teking pay of M, 810/- fixed in the old co-le
of I"C prior to 1.1.86. This has yesulted into drawnl of one
increment more from 22,1.86 till the date of his retirement.

ELO
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Consequently his pehsion.gratulty,ADCRG etc were also fixed wrong
toking the incorrect pay fixativn while determining the penslonnry
penefits, You are, therefore, requested to please arrange to pecover

the ysuxt exeess [ .ment made to Shri V.T. Mathal early in order

to settle the audit 5 jection.

L
( 8. K./KHANNA )
Accountae Officer

}5/72 K Wf}}ﬁ/ -
. Couy to ¢

Shei V.T. Muthai, M/43 K.K. Nagar, B/4 Ranna kark
Ahne dabad-61,

le 1o royucsted to pleane vefund the ecepp cmount
of M. 9570/~ immediatel{. The Revised rension
fayment Order i1s belng issued seprrately under
intimation to him,

.

{ Accountt H[Llicer ) 7

' ‘ | ( ' L’QGZ/(/\.C\ U\"\Q? o ol it
Fawecott ) o /P
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Consequently his pension,gratulty, DCRG etc were also fixed wrong
taking the incorrect pay fixativn while determining the pensionnry
venelits, You are,therefore, requested tv pleage arrange to I ecover
the yenxt exeess ; .ment made to Shri V.T, Mathal early in order

to settle the audit o jection. e '

S’c(’}",/"”'
( 8. K./KHaNNA )
Accounts Officer

)’7 *EI Aol st —
Couy to

Siri V.7, Mathai, M/43 K.K. Nagar, B/4 Rannn kark
Ahne d: ‘1t) 1d 61

lie {a quuOJted to pleane refund the eceag amount

of M, 9570/~ immediatel{ The Revised rension
fnyment Order is belng issued ceprrately vnder
intimation to him, _

L ( G-/C\.C LN G / i g

i ‘ ( Aocoun(’ ) LTicer ) /(/} |

j , ' | ’ ; : ‘ ////"
e cofy b - o

1R frre- Wl .
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“ T Annex g e

./ From; lﬁbmedabadn

VeloMathal,

(Retired Income-tax Officer)
H””#B' KQKQND‘CT’

Near Ranna Park Soclety,
Ghatlodil.

Ahmedabad 380001

10
The Commigsioncr of Income~tax

Gugarut.III,

Respected S1ir,

Subs= (1) Request to stay the recovery
of excess pay drawn through wrong
fixation of ?ay on promotion as
I.T.O.Group B!

(11) Hequest to treat the specilasl pay for
the purpose of fixstion of pay on
promotion f£rom ULC with speclal pay
post to other ligher post as per

the Judgemoent of the Central Administrative
\& = AR Tribuhels Judgements in the casc of
e similarly placed persons.
o
Ll\ 'S L )
‘ ;"‘nﬂy" The petitioner named above retired from service with

effect from 31.3.1991, respectfully make the following
subm.ssims for your kind, sympathetic and a favournble

consideration,

-8 The undersigned 1is in receipt of pension with
efiect from April, 1991 regularly. The 2Zonal Officcr, who
is8 the authority rof pension after authorising the pension
anc other pensionary benefits, had ralsed an Audit objection
in the petitioner's case, that there 1s an over-payment

in the petitioner's case and thereby the undersigned 1s ssked

to repey an amount of Rs. 9970/= ( Copy of the Zonal accounts

VIflevr's letter {n question is €nclosed herewith (snex, 'A)

for ready réﬁorenoe). This becsuse of the fact that before

the CoeCe8e(R,P)Rules, 1986, which came into force from 1.1.86,

0000002/'
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very late, the petitioner was promoted as Income-tax Officer

! 2 1=

but the circulars regarding reviscd pay were issucd

Craup'B' on 2241,1986, and es per the then existing provision:

of Hevised pay scules, 1973, the pay of the potitioner wvas
fixeu in the manner indicated belows~
Pay 88 Inspector on 2..1.,1986 Rs, 750

Adcs One increment in lower
cadre R

zék——7$§~

Adopt next higher grade in

the scsle of Rs, 650+30,740-
EBe35¢8 10~ EBe 3¢ «880« 40« 1000~ ‘
EB-50-1200 Ks, 810,

3. The phptitioner's pay was fixed at Rs., 810/-

(in C,Ce8,(NP)lules, 1973) a8 Income-tax Officer Group'B!

on promotion {,e. on 52.1.1986. Afterwards as pcr the

CoeCoCy (RP)Rules, 1986 1986( which came Into implimentation

in the fgg «nd of the Calender year 1986) the pey of the
petiticaer vas agsin refixed under CCS (kP) itule, 1986 taking
into account the pay of Rs, 810/~ which was I'ixed earl ier
without fixing the pay tirst as on 1,1.1986 in th¢ cadre

of Inspector end then on 22.1.1986 in the I,1.0's cadre.

This wrong fixestion resulted into excess drgwals of the PaYy .
The petitioner was not agware of this fact, This fact came

to the knowledge of the petitioner only when it was intimated
by the 2onel Accounts Officer, C,B,D,T,Ahmedabad by his
letter No, 240/GUW/VTM/3106 dated 11.2.1992. The Zonal

accounts CffiQer, CB. T,Ahmedabad vide his letter i, 240/
GUJ/CBRT/56017/RT 00900/ Al 86 dated 6,1,1992 further
recuested the Pay and Accownts Officer, Centrgl Pension
Accounting Cfficer, New Delh! to make arrangerent for

carry ing out the modification of pension paysble to the

reyuested the Branch Manager, State

Bank of Inciu, Pragatinagar Brunch, iahmedabgd to recover
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sum of iise 9688/~ from the Dearness Relicf payable wonthly
and slso to pay reduced pension aftor comuutation nt Hs., 875/-
instead of Rs8,900/~ as sencticned esrlier. In this connectlon,
the petitioner begs to submit that therc 18 no excess paymont
of pay and allowrnces in the petitioner's case in view of the
following factss~
L, That the petitioner was working as an Upper Division
Division Clerk in the Intemal Audit Party, Bhavnagar under
the kind control of the then Inspecting Assistent Commiss {oner
of Income-tax(Audit)(Now redédignated as Deputy Commissioner
«éfm 2 h-73 (5 ASB73
of Income—tnx(l\udit)ﬂ As the petitioner was satisfying all the
conditions of posting in the Internal Audit Party, s specisl
pay of Rs, 25/~ with effect from 2,4,1973 per month was granted
to the petitioner as per the order No,kst., 104=1/70 dated

5,6,1973 of the C, I.T,Gujarat, I11,Ahmedabad,

5e That the pptitioner wgs in receipt of this special
pay ti1l11 the pstitioner was promoted to the post of Head Clerk,

.wben the specisl pay of Hg, &/~ was graunted to the petitioner,

the petitioncr was a confirmed U,D.C(Confimed with effe¢ct from
1.11.19&: as per I.4.C.B,R, Bigvnagar's ordser No. BR/LEst,26(6)/
66,67 dated 21,2.1967.

6. At the initigl stage, this special pay having been
granted in lieu of higher scsle of puy and this stand has
then been revised with effeot from 31,12:1979 by OM NO,
dated 31,12,1979 having been granted in lieu of atduous
nature of work(Copy of M enclosed{ Annexure 'B') But
unfortunately, while £ixing the pay on promoticn as Head
Clerk( promoted on\.v._?_.\l9_7—3_‘,/the special pey of lisg, 25/~
per month granted wes not reckoned as mrt of pay on
promotion., An extract or.t.he pay fixation on promotion

done in the cuse of the petiticner's case 1s vs under for

ready reference




U

t b oge
Pay as UnNC gs on 6,9,1973 Rs., W0 +25% sp,

Add: One increment in lower Post Eg. %2
. 2

Pay fixed on next higher state

“in the scale of Rs, 4L25-1%-500-

EB- 15-560- 20- 700 Rs. 455 Plus Rs. 10 PP.
(P.P, of Rs, 10/~ will be absorbed in future increment)

7 The U.,D,C.8, posted inIntemal Audit were bgsed on
Seniority cum-Fitness,that 1s to say U.D.C.5, who can muke
deep study the files and put up the same to the Highe r

Authorities, 8imilarly in May, 1979, the Gov: rmment of India,
Ministry of Révenue had issued an O M No, ¥,7(%52)-E,ITI/78
dated 5th May, 1979 placing some Senior U.D,C,8 to the special

pay of Bs, /= per month, The Duties assigned to these UDcs

as per C,B,D,T,'s letter F.No. 11019/68/79 AD,VII dated 11.2.80
include the U,D.C.5, degling with Draft Paras gnd P.A,C, matters
at the Head Quarters office of the I,A,C.(Audit), Chief Auditor
(MuditswWing)( Clause(r) ;f the said letter)(Cupy of the Board's

letter enclosed for reasd reference(Annexure 'cY),

B That the petitioner most respectfully invites your
kind attention to the Judgement of the Central Administrative
Tribunal in the case of Sadiqali Azsmali Salyed end 13 othors
Versus ' 1be Union of India (5.C No, 495 of 1962) wherein
their lordship held after having been given serious thought
to the provisions contained in Rule FR,22-C and implication
of the circulars in the subject mx that the sanction of

speclal pay to the Upper Division Clerks workia/éhe Internal
Audit Party to be treated as Part of pay on promotion to
Higher post. This Judgement of the Central Administrative
Tribunal was bssed on the Judgement dated 10,7,1979 delivered
by the High Court Kersla Vs the Secretary Central Bogid of
Direct Taxes, New Delhi ( Copy enclosed(Annexure vt 3y,

Shri Sadiqall A.Saiyed and 13 others were also similarly placed

" person llke the petitioner.)

oooS/'
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gpecial pay of Rs, 35/- per month in terms of O.M No, 7(52)

1 51~ /

9. That in the cases of U,D.C.s Who were granted

E.I11/79, dated 5,5.1979, the Department of Expenditure

had issued an O M No., 7(35)/E.IIV/87 cated 1.9,1987 that the
special pay granted %o the U.D.Cs can boe taken into account
for the purpose or'? tion of pay on promotion to the post of
another higher scales, and this was based on the Avard of the
Board of Arbitration provided thati-

(a) ¥ that the incumbent is a substantive
holder of the post to which the special
pay 1s atteched

(0.

(b)that the incumbent, on thc date of his
appointment to higher rost, i officlating
in the lower post to which the special pay is
attasched, continuously for a pcriod of not
less than three years,

Ethis orders tskes effect from 1,9.1985
Copy enclosed(Annexure 11EY)

10. In continuation of the above circuler, the Department
of Expenditure had 1sued another O M Bearing lo. 7(29)/E, 111/
89 dated 22.5.1989(Copy enclosed herewith for resdy reference
(Annexure'F), In this very circular the benefit of merging
the special pay granted to U.D.Cs was extended to the U-D,Cg
promoted prior to 1.9.1985. On knowing the facts that Shri
S5.A.5aiyed and 13 others have got their pay refixed after
tgking into account, the special pay which they were in
receipt on account of their posting in Internal Audit Party,
and also on plain resding of the circulars mentioned above,
seversl employees, who were in receipt of speclal pay on
account of thelir posting in Interngl Audit Party have

approached fentral Administrative Tribunsl for getting
their pay refixed,

The n [ th
i Rdi, ames of the off101018 are T u“d

0 CaT .
(2) 8br1 v,B.gnap “'s Judgenont 1s gimqy Gr:.
; ar

copy or
Tudgement 14 the ¢4
g8e of

° L] G
[ ]

'°06/-

—
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11, In the cases of the above officials, their pay

has been refixed taking into account the special poy as part
of pay and they are allowed the arrears from 1,9,1985 onwards,
Your honour thowmsughly convince on plain resding of the
Judgement of the CAT and elso the wording given in the Jucgemen
ellowing the benefit to Ebri V,B,Shah, more particularly

the underlined portion " leamed Advocate for the [teapondent
Ur. Bntt atntes that the Coycmment hns pasped negesanry
order Q it No, 2(3%)/§,I11/87 dated 22,9,1989, which are allowed
Lo _beo Nroght op.file, by which the claim of the patitionor
has been allowed " that the xpy petitioner's case 1s fit case

- for granting special pay ss part of Pey on promotion., A copy

of the said circular {3 enclosed herewith for your honour's

persual and record(snnexure'H)

12,  Further 8hri P,D.Panjweni, (letired I,T.0) had also
gone to the C.a.T, for gvetting his pey refixed after
consldering the ppucial pey of Hs, &/~ which he was in
recoipt of while working in Intemal Audit Party. In his
Cas6 also the C.4eT, hud given the Judgument in favour of
Lhri Py Dy Penjweni (Copy of the Judgement enclosed(4nne,'I'

13. Lven 8hri R,ReBangdiwals had also made a representstion
to the CBDT, New Delhi for getting his pay revised taking

into sccount, the decision of the CeAsTy and CBIT had taken

a decision in t'aVO}n‘ of &hri Bengdiwnla, a copy of Board's

letter is enclosed(Annexure (J)

14, From ell these C.A,T's judgenent as well as the decisio

toxen by the Board in the cage of shri ReReBangdiwala,

Ingpector, it a crystal clear case that the Petitioner 1g

entitled to get pay provised after teking into account,
Wak

the specianl Pay which petitioner ig in receipt at the time

the petitionery posting in Intemal audit Party,

ooooo?/'
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15.

that if the specisl
accordance with Cede
{n the case of the petitio

Poy liation vithe
cons {deration of

special paYe

".-.o.-" .-.-.O o™ oW gW g™  d

Pay @8 UuC,
Adds SPQPBYQ

Adds ne
increment in
low.r noste

Adopt next
higher stoge

in the scele of
R8s 42H=15=500«
EBw 15«56 0= 20«

The petitioner: therefore,

81 7 -

Pey fixatlion
without con-
sideration of
special pay.

8 2
Ra, Who Pay ls. LL40
l "
tr 1:2?' "&dt
(]

Incre. ﬁg., gz
Rm__u%é__ . e
g,

Next

b igher

stogo l8e W55 + Rse

700 ( on promotion

as HC on 6.9.73 Rs.585

o 1.9.197% Rs,500 Rs, W70
on 1.’.1975 R80515 Rs, ’*8‘5
On promotion as
Inspector in the
gcale of Rs, L25-
800 on 27.10075

N Paye. Rs.51% Rs, L85
Adds One
increment, Re, 1% R, 15
Adopt next
higher state, Rs,5u¥ Res 515
on 1,10,1976 Rg,560 '
(inc;'am;nt-in > Ass 230
Ingpector's cadre)
on 120701977
(Two advance=
increments for
passing the ITO,
Croup 'B!' Expgm, R8,600° Rg. 560
1.10.1977 Rs, 620 Rs, 580
1.10,1978 Rs, 640 Rs, 600
601001979 R8.660 RB 620

Tig Judgement oited

/6

nost respoctfully submits

pay 1s oonsidered and pay {5 refixed in
above, the position

ner will be as unders -

Pay wrongly fixed
on which ZAO had
roisod objection,

-0'0~0“C‘9-0-0'0‘0“"0-0

10 PP
(on promtion
ag liC,

D —
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LY .-.O.q'.'-.-.-.o...-.-.u...-.w.'.w.lr.-".-.w.
1 2
1+10=1560 Rs, 680
1,10,1989 Rs, 700
1.10,1982 Rs, 725
1.10,1983 Rs, 750
1,10,1984 Rs, 775
1.,10,1985% Rs. 800
on_1.1.86
Pay. Rs, 800
Dg{ Ra, 8&0
Lde Re, 86N
1R, Rs, 150

Rée 215‘1’
Add: 204 Ks., 160
Pay required to
be fixed in the
scale of Ras, 16LO-
6 Ow 2600« EBe?5 - '
2900, Rs. 2360
On promotion as
ITO on 22.'.86
in the scale of
Rs, 2000 60+2300-
EB=7%+3200-100~
3500
Pay Rg. 2360
Adds One incre-
ment in Lower
Post.,

Eg. 25%8
Adopt next §
higher stage Rg, 2450
on 1.8, 87 Hg, 2525
on 10101988 1{8. %m
on 1-101989 U %75
on 1,1.1990 itge 2750
on 1¢1.1991 g, 2825

3
Rs,64%0
Rg,660
Rs,680
RBO'?OO
5,725
RS.?SO
Rs, 7‘0
Ks, 318,40
lts, £10,00
s, 1“’50%
118.2023080

Rs, 150000

R&. 2180 -

Rs.2180

Rl

Iis,
G
lg,
Its,
Ks,
Kge

2300
<379
2450
229
2600
067%

/]

n.ng-.q.n.n.q.cp.m.

- me s e W

Rs.810 (old pay
on which pay
fixed o8 on
224141986
es I.1,0,
wrongly with ut
fixing the
pay initially
in spector's
cadre on
1.1.,1986

( pay drawn
vrongly after
Rs, 237% wardd

2450
25
2600
675
2750

Ry

Rs,
Hs,
i,
Rs,

(fnetired on superannuation with eff'ect frion 31.3.1991)

...o-9/-
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16, The above position of pay {ndicates that the petttioner

/111 get one inorement move then what was actually drawn at the
time of retirement, which 18 now subj ect mattor of Aud it objoctlon.

17 The petitioner therefore, earncstly re ;yuested that
the Honoursble CoeIleToCujurate III, AN vdubad to give hls
valuable direction to thbe Deputy Commigsivner of Income-taX,
Ahmedabad Range 8, dhmedabad to refix the puwy of the petlit:@oner
considesing the gspeclal puy asd part of pay uas per the
discrictionery powers vested with the Honourable Commis: loncr
of Incomé=tax and in the sltemstive a refcrence mey kindly
be made to the Board to redress the grievence of the
petitioner if the isrue involved 1In the matter cannot be
docidec by following the decislon to the Central
sdministrative Tribunal, then therc will be no recovery

in the petitioner's case and on the contrary, the petit ioner
{s entitled to some arrears of pay arising out of the pay
fixution with effect from 149.1985 and other pensi:nury
benerfits also. An early decislon in the matter is lequested
a5 the Disburisdng Benk will be recovering the exceuss
payment 8 intinuted by the Zonsl Acoounts Off'icer, from

the Lrurness relief payuble to the petitionor, 7The petitioner
is retired on superannuation with effvet rem 31.3.1597 and
nov pulling on life with the linited pension, The ocurtuilment
of pension and recovery of the excess payment of pey end
allowances will adversely effect the livily-hood of the \
pctitioner, It is therefore, requested that sn early decision

in the matter may kindly be taken, for this gct of kindness

the petitioner ever remains grateful to your honour

Thanking you in gnticipagtion,

Yours fai thfully,
| YA
Encl: Annexu-es -

Atod o ( V.T. MATHAT)

s 00010/

e
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(1) The 4ssistant Commissioner of Income-tax,
(Adm) ’Circle 8(1 ),DDO,Ahmedabad.

(2) The Degty Commissioner of Income-taX,
Ahmedabad Range 8, Ahmedabad.

¢ ’
ﬁe Zonal Accounts of ficer, CBML,

nd floor, Vasupujya Chembers, Aghram
Road, Ahmcdabad wvith reference to his
letter m;. 740/G U §/VIM/3106 dated
1101:‘-19 1.

(2) The pay snd Accounts Officer
Central Pension Account ing Of‘i‘ice.
274 8haheed Captain Cawr Marg
Sorinivespuri, New Delhi 110085 w ith
reference t f’.P.O. No, 560179100900/21&638

(3) Tune Income-tex Officer, Adm, III,Ahmedabad

(in charge of pension and staflf 6riavance)
for information.

*00 00 000

True a4

| 7 K Pnew ol
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- / "IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

. AHMEDABAD BENCH @
1

& XKo% 188
T.A No. 184 oF 1986

(S.C.A. No, 459 OF 1982)

DATE OF DECISION__28,1,1988

§

SADIQALI AZAMALL SAIYAD & 13 GRS,Petitioners
\

JeRe NANAVATI Advocate for the Petitioner(s)

" , Versus

UNION OF INLIA & ORS/MST‘}*:\ Respondents

R.F. BHATT Af4 ¢ dvocate for the Respondent(s)

AN
CORAM : S liapp Rt
The Hon'ble Mr. p.H. TRIVEDI, VICE CHAIRMAN.

"The Hon'ble Mr. p, . JOSHI, JULICLAL Mo L.BER,
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sadiquali, Azamall Saiyed
Shuntilal Maneklal Pated
vaswant Menilal Pandya

1., Shankasran Wailr

Arun Purshottam Kulkaerni
Madhusucan Kantilel Parikh

. Pravin Chandrashekhar Trivedi
.  Ashwin Bhikhaleal Bhatt

9, T.K. Shenkaran Neir-

1C., K. Abrahim Thomas

11, Arvindrchai Fulchand Shah

12, Siraj Adambhai Mansuri

13, arvindkumaer Somchand Shah
14, Prahladébhel Cevehankar Raval

|
5
3
3

s ® ©

e o o

5
6
Y
€

All presently cervine in the office
an¢ sub-cffice of the Commissioner of
Inccme-tax, Navrangpura, ~Ahmeoabed-9 . v.ees Petiticnere.

(Agvocate 3 JeR. Nanavati)

Versuse.

1, Unicn of In:ie,
Te be servis tnrnugh Secretary,
Ministry of Finance, (Cepartmsnt
of Revenue ané Insurance),
New Delhi.

2. Secretery, Central Board of
Direcct Taxes, New Delhi.

3, Commissicner of Inccme-téeXx,
Gujaratel, ahmedabad, Aayckar =2havan,
Navrangpura, Ahmziabad-C. eesse RESTLNCENLE,

(Advocate 3 R.Fe Bhatt)

ny
ne

DGUIKELEI
= = = v
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T.2..N3. 184 OF 1986 ‘

(S.C.ANS, 459 CF 190¢€2)

Dzte ¢ 28.1.19¢8

i ) A o p;o!';- Joshi’

Juciciel lember,

]

‘titicnare (14 in ell), out of which 1 to 6
. an(" 9/\t 1 rey ) i »
A 4, workino as Inspzctor end Petiti

v P& cnere Ne, 7
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A %pecial pay of Rs, 25/- per month was grantec to all

U.L.C. clerks posted in Internsl Aucit Party of the Income
Tax Lepartment, as per letter F.No.6/84/69 Ad.IX dated
10,12.70 of the Government of Incdia, Ministry of Finance.
By Board's letter F. No. 66/88/72 AD,.VII cated 6.12.72
addressed to the Commissifner of Income Tax (Annexure cY),
the nature of the speciel pay was clarified in paragraph 7
thereof, which reads as follows 3=

"The President is pleased to decide that the 7 new

Posts of Acdl. Commissioners and the 320 new Posts

of UDCs for Internal &sudit Parties should carry

Specicl Pay of Rs., 150 p.m. and Rs. 20(25) PM."

respectively. The Special Pay of Rs. 150 PM, is

being attiched to these Posts of DDI/IAC(Audit).
in view of the specially arduous nature of the

duties assignec tc them., The Special Pay of Rs, 20§252pm.
attached to the above noted Posts of UDCs in the
d in lleu

shoula DE treated &S heving b-~-en sanctione
of hicher scales Of Pay,."

pd According to the petitionars, when they'were promoted
to fhe higher post i.e. Inspectors or Hcacd Clerxs uuch
prior to 1979 they were entitled to fixation cf their pay
scale on promotion takin~ into consiaeratibn.the Spééial.
pay drewn by them, in terms of the provisions c;n£éineé in
Fahe =000 Consequently, whzn thei} pey was not fixed

in azcordance with the se&id provis.on they made N
reprecentations (Annexure.'t‘ te 'R'), Th: Comrissicncer

of Incomz Tax, Gujeraﬁ—l, by letter deted 3.10,61 (Ann. 'S')
informe¢ the petitioncr No., 1 to 8, the decision of the
Centrel Bearc oquirect fexes, in its lz2tter dated 16.9:81

te the effsct that the special Fey tc the officials in

LJigstion was \
\:\ IR\K/,\ Dc:in.. clven by srcuousn:ss of job fer werkino

in ln@ {n tl Aucit Parties and "hot in lieu of seperete

2\
zflt of ipey," their re"ucst fCr treatm=nt of

Pey as part of vesic .pey for the wmurrose of
; & £ r o=
of pay cn their premotion can not be acceded. to
-~ .- .

3. i c i 3 - : ~ ' :
Being zggrieved by the aforecaig decicicn the petitioners

initislly, m.veZ the High Court of Gujeret by filing a

.




M~ N Special Civil Application No. 459 of 1982 on 25,1.1982
under Article 226,14 & 16 of the Constitution of Inaia,
They prayec¢ for appropriate writ or order directing the
Respondents to fix the pay scale of the petitioners on

promotion ta¥ing into consideration the specicel pay

érawn by them on the date of their promotion as shown
in their representations Annzxure 'E' to 'R' ané to pay
them dif ference batween the amount so fixed ané the
amounts paid to the petitioner. Thzy also prayed that

| the orders o pay fixation on their promotion as mentionead

earlier be quashecd,

4, After the Rule was issued, notice were issued to

the Respondents, however,ino reply was filed by the
Rssp-ndents. In the mezntime, the aforesaid application
now stands.transferreé¢ to this Tribunzl, by operation of

the provision contained undsr szction 29 of the Administra-

tive Tribunels’ Act, 1985, Again fresh noticeswere issued

to the Respondents. In response whereof, Mr, R.P, Bhatt

aprcared for the Resp-ncents, howesver, no rerly has baen

filed by them du:spite seversal oéportanities were offereé
to them,

.

Waen the matte:r ceme up for inél (hearing
4

darnsz¢ CDJ gel aoh.crin, for the

icent sulritted - het the ccse of th
<

Pe¢titioners ig
Y the jué-m-nt careg 19.7.7¢% “

/égjiéf{ A ngi Court of Kerals

celivereg
/\-/'
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“ec the Respondents respectﬁvely. (gga‘ .

6% i1t is significant to note that the plea and the
¢laim which was raised by the petitioners in C.P.N0,.4014/77,
is quite identical to the petitioners in the instant Case.,
The stand of the Respondents in O.P.lo. 401477 was that
the Statement made in paragraph 7 of letter dated 6.12.72
was clearly a mistake andg subsequently wh2n the clarifica-

"tion is issued by the Presicdent, the petitioners claim

m2rits no consicerstion.,

7. Annexure 'D' is & copy of the Government of Indias' .
letter datea 31st Lecember, 1979 adéressed to all
Commissioners of Income Tax; whercin it has been conveyed '

that in para 7 of the letter date¢ 6.12,72 it hss been

inadvertently stateé that specizl D2y for the post of

Jooer Division Clerks in Internal Augit Parties shquld b2

Lrected ss havino been sanctioned in lieu of higher scales

of pay. It was further inform.:¢ that the President'was
pléaseé to make the folloving corrections in péra'7 of the
said letres dated 6.12.72:-

“For "in liéu of higher scales of pay"

read "“for érdvsuen. ss of work", ’
&

£, it is pertinsnt to note tnes once the Presient
CITided that the Specisl pey of ks, 25/. zp- fubtegaently

. L]
inctreoeces to ke, 35/. P:r montr attacn
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N/
b so it would be rcckonable for the purpose of fixstion

©f pay under Rule 22.C of the Fundemzntal Rules, 1In Lx-Majcr
.C. Singhal V/e, Lirector Genersl, Arm.¢ Forces M:dical
Services, Vew Lelhi & anrs. (AJl.R. 1972 s.c. 628) the
Suprem: Court helé¢ that the Governmont has no POwer to

alter cr mocify sthe concitions of the service of 8 Government
Servant with fetrospective effest to the prejudice of the
Guvernmznt Servant, 1p the instant ceése, therzfore, when

the Presicent pace Correction in pare 7 o« the letter catec
©.12.72 in the Year 1$7¢ it can not Op:irste fetrospectively, .
Atmittecly all tre Petitionirs were promoteé either &s
Inspectors or Head Clerks from the post of Usper Division
Clerks pPrior to 21et Decemt.cr, 137¢, Evidently therefo;e

the correcticn intrecouced thercafter ¢an not &t to the
dis-acvantace of the Petition.rs who were granteé‘Rg. 25/~
(subsequcntly incresses t: Rs, 3§/-) 89S speciel pay which

Wes sencticnec in liea cf Nichor sSceles of ray (em“‘-Cis

~.1c S

Supnlied) .,
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e granteo to the Assictant Commissioners on the one
hand, and th¢ sum of Rs, 25 granteé¢ to the U.L,
Clerks working in the Internal audit Parties., The
Cistinction being real anc substantial, it must
have been mace after applying the mind with respect
to the relevant fects as to whether in the one case
it is for the arduous nature of work an¢ in the
other for other recasons.

-

10, After having ciscussed the provisions contained in
Rule 22-C of the Funcamzntsl Rules and Sub-Rules 21 & 25

of Rile 9 of the Rules pertaining to pay, emdsluments and
fpecisl pay etc., h=lé that the correct thing fcr the
rcsFQnFents to do, sccording to law, was to f{x initials

pey scele .in the nigher graac in resp-ct of the petitimners
reckoning the special pay of Rs. 25/- drawn by them until
their promotion to the higher grade as part of their pay.
Accordingly, tre r:sponcents were directec to mocdify initial
pey fixation stastement in respsct of the petitioners taking
into account the special pay of Rs;25/- per nohth grantec

to then as .part of the P&y drawn ty them at the times of
treir promotion tc the hicher ¢adre. 1In the ins;ant case,
nething %as b:en shown either by the Respondents or vy
their counsel Mkr, ReFo.Bhatt, &s to hew 5 cifferent viow
c&n bz takén. Thg petit}aners in C.F.No, £014/77 and‘the

pPetiticners in the Pr.sent cas:s care fimilerly £itusted, the

15FUYs reised bafore Kerels Hign Court in the saic case are

Q-1te 1d=ntical, it is stetso By b JoRs henaveti, tre

leerned ciunsel for the petitiosn:re

(O e " - : & . ad : 2 -
4£§§§?3?ug?”' in érpeal aczinrt the Jucerment in C.F,.lo. 4014,/77
AN P

1
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thercfcre conveyed to them vide lestter deted 16,9,.81

Anneyxure 'S

can not be sustained,

115 In this view of the matter, we allow ‘the application

- end quash and set asice the orders of pay fixation of the

petiticnsrs on their promotion as Inspactors/Head Clerks .

m:Ge earlier by the Rosprntents and cdircet the Respondents

to fix the pay scale of the petitioncrs

intc consideretion the specieal pay
of their prcm:ﬁion as shown in the
'E' to 'R', We further direct the
the cifference between the amounts
peic to the petitioners anc

from the date of this jucdgment,

cn promotion taking
arawn by them on the date
representétioﬁb Annexure
Respondents to.work out

so fixed and the amounts

ey the same within three mecnths

In visw of the spsecial circumstances of this case

‘that the claim of the petitioners has been unreasonsbly

ds. e A a
é;QZ?cﬁ, even efter a vercdict was given by the Kerala High

Court in 1979 (in C.P.No. 4C14/77 (supra)}, -

tFe R-er-ncents shell p

the

V7,
\"'r
\ \*‘ ‘,/ ",’
. \"‘ L]\\\’ v
' sd/-
( P, M, JOSHI (p

JUDICIAL MEMBER

mw-_“;;;A\(\

\—"’.’:’:ﬂ' ';'.'. (".
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Sratiz s Uil , .
Oentral /1 Ti.hunal,
/.c:lu:’ L'I""h

; direct that

2 “¥3327§E:\fet1tlonerc collectively

cost of thit pc&iiro., whi¢\we quantify at Rs.780/-.

sd/-
H. TRIVEDI

VICE CHAIRMAN

)7 K H’nu-,;\(_/_’
AJ JoLegB
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- . Governmont of India
| TG £ WIgva widlay nistry of Finance
wgamg, . Departwont of Revenue
Contral Board of Direct Taxes
1593 -~
B, §3 G New Delhi the 3rg August, 1993%
Im Rinfy 3

Chief C
&ae i f .Commissioner of Income Tax,

V) Sir,
%

Sub: Tge;}megg of ?pecial Pay fo:ithe purposae
o Xatrion of pay on promotion to her
post « Shri V.T? ‘etha?; ITO ?Re'tdﬁ"*?‘i

I apm directed to refer t the representati
dated 2956392 received from Shr VeTs \ thaz, i%oo?ﬂetd?)
of your Charge and your letter dated 21151992 on the
gbgv% '?ﬁj8°t ang to state ;bgt/thg contgntéggioghtgoi
eAs U s$pec P - Qrawn 3
while worﬁingpgs 6BCP3K 3£A ﬁﬂiinot countZd for tim

ses of fixation of pav on pr otion 3 the next
E?ﬁﬁgr post, is correctfp ¥he rgffgation p&y and

conseqgient recovery of k.8 9570/ worked ou by the
ZeA.08 is .in orde;Yand should be recovered from the
dues of the retired officer concerned:

2 The CAT's daecision in the case of Sh¥ SiA% Sayed
& 13*Qhers {s not automat cally applicable in thg case

X~ ; ;
Y . t
X&*A ">, og %gg gbghai and accogfégg}!nhe,cannot claim bgn%éi

0 udgemant of th ‘6ther cases, Sh% Mithal
q¥wf" retired ITO may be informed suitably¥ .
S
> Yours faithfully,
—
(DeM.L'e MALHOTRA )
. Deputy Sacretary to the Govts of Indial
v (BN
NO..Adm.I!/62°2/93.94

Offica of the . i
. Cnief Commissionsy cf Income-tax,
Ahxrz-,-dabac’..ﬁt. 29,1993,

Copy forwarded to tha Income-tax Officer, (Adin) 1,Ahmedabag
for nocessary actioa in the matter,

TN
%/ A\ s v \ﬂ”&
,2>\ ~ (Mo 34 GOPATAN)
. ITO.Adm.II.Ahmeddbad.

’/; Lee copy é/
rend

\77Kf7%)ycL/1
/ Arocerse
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Govermient of Indlda
Hndntry of Finanos .
YHO Coentgal loard of LDireet Taxos, Y
v o
I\ ...°~ K‘:"\/'/
;;;{"‘T, o 5 . ‘
* LYy - LV : o Vomvina Joioi aa & Y 2N 4
.m;?g;v;-fé-“ ‘llew Delhi, the 20th DR embler, L 00
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The Chiief Commissionor of Income<tax (Cvlan),

olinedniad,
Z |,

Subject:~ lreatiment of special pay for the purpone of
Cixotion of pay on prometlon to highoer jost -

_— Shri o, angadivale - reqg,
,’}/ "e000ssqcan
g -
i,
1

I an directed to refer to your letter lio, Est ,62-2/00
dated 28.6.1933 on the akove subject and to say that: thoe
Matter has Loon exanined in detadll, Tt has Leen Aneidod
that the Lenefit of the C.AT, Judgement in the cane of

S.A.5aiyad Vs Union of India.may be glven to Shri n.:u,
Bangadiwala alsc,

Yours falthfully,

/ ' f)(
IENVE
( HARDALS SIHGH )
' ULDER SEChaT. 07

4

: /3: “e cory 4
. | - HAveveye
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IN THE CENTRAT ADMINISTRATIVE TRIBUNAL, AHMEDABAD BENCH

0.A.N0.590 of 1993

Shri V,T,Mathai oesApplicant
V/s.
Union of India end another ...Respondent

Written reply on behalf of the resméggtg

I, G.K.Mishra Chief Commissioner of Income Tax do hereby

state as followss-

I am conversant with the facts of the case and am

sble to dispese of the statement made hereinafter,

2. At the outset it is submitted that the assertion
of the applicant that he is identically placed with other
employees who have been granted pay fixation, is devoid

of eany merits end is denied., The applicant has submitted
that the benefit of merger of special pay in the cadre

of U.D.C, working in internal awdit office has been
allowed to Shri Saiyed and others by the Hon'ble Tribumal
and that the same bémefit has been extended by the Board

to Shri R R.Bengdiwala, In this connection it is submitted
that the special pay to U.D.Cs working in the internal audit
perty has been sanctioned for arddous nature of duties and
not in liem of higher seale of pay. Accerding to the
Ministry of finsnce 0.M.No.7(52)-E.III/78 dated 5/5/1979
(¢.I. Order(28) below FR 9 (25) such special pay can be
protested on promotion fer grent of persemal pay equal to
the difference between pay + special pay drawn in the

ceel/=
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lower post and the pay due in the higher post on the
basis of the basic pay in the lower post, subject to

the condition laid down therein, The said 0.M, is anne-
xed hereto and marked gnnexure.,A. The Government's relevant
instructions are smnexed hereto and marked amnexure ‘B!,
The Central Board of Direct Taxes, after due consideration
of the representation of the spplicant, has rejected the
same by a speaking order, The communication thereef to
the Chief Commissioner of Income Tax is annexed hereto

and marked Annexure 'C! At this point, it is pertinent
to submit that special pay means en aidition of the nature
of pay to the emoluments of a post or of a Government
servant, grented in coneideration of (a) the specially
arduous nature of duties or (b) a specific addition te

the work of responsibility, as stated in FR 9]

p It is further submitted that the Respondents

have followed the general instructions issued by the Govt.
from time to time regarding counting of special pay for
purposes of fixation of pay on promotion to the next higher
post, The general instruections issued by the Govt, vide
¢.X. M.F,0.M.No,6(1)E,ITI/B/65 dated 25,2,1965 divide

such cases into two categoriess

i) vhen the speecial pay is in lieu of a sepa~
rate higher scale, and

i1) vhen the special pay is NOT in lieu of

separate higher seale,

In regard to posts where special pay is sanct-
ioned in lieu of a separate higher scale, the pay of
the Govt.servant on promotion to Zhigher post is fixed

voeS/=
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after teking into acecount the special pay drawn in the

lower post, subject to the condition that the special

pay in the lower post was granted in lieu of separate

higher sceale and that the special pay has been drawn in the
lower post continuously for a minimum peried of 3 years on
the date of pwemetion., In such cases, the pay in the higher
post is fixed under the normal rules treating the special
pay as part of basic pay, Even in cases fallfmg in this
category, where the condition of three years is not satis-
fied, the pay in the higher post is fixed under the normal
rules with reference to the basic pay drawn in the lower
post(excluding the special pay) =nd where this results in
drop in emoluments, the difference between the pay so fixed
and the pay plus special pay drawn in the lower post is
allewed in the form of personal pay to be absorbed in future
increases of pay. In both the types of cases, a certificate
is to be given by the competemt autherity that but for
promotion, the Govt.servant would have continued to draw the

special pay in the lower post,

In the second category of cases where special pay
is not in lieu of separate higher secale, the special pay is
not to be taken into account for fixation of pay in the higher
post but if there is a drop in eloluments, the difference

between the pay so fixed and the pay plus special pay drawm
in the lower post will be allowed in the form of personal pay

to_be absorbed in future increases of pgx; The special pay to

UDCs working in Internel Audits parties was granted by the
Govt, NOT in lieu of higher socale of pay, but for arduous
nature of work performed by UDCe while working in the Internal
Audit parties. Thus according to the existing instructions of
the Govt.which have been in force since 1965, the special pay

L X 3 ]
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cannot be allowed to count for fixation of péy on promotion
to the next higher post. In the instant case, aceording to
the applicant's own statement in the OA, he worked in the
internal audit only for a period of about 5 momths, Visz,
2,4,1973 to 28.8.73. Apparently, therefore, he was not ent-

-4-

itled for the merger of the special pay drawn by him,

4, The recovery of 15,9570 we ém account of wrong fixation
of pay at the time of his prometion from Inspector to I.T,.O.
end there is no dispute about it. The issue about trectment

of speeisl pay drawn as U,D.C., has been raised by the applicant

after about 21 years, It is a separate issue and should not
be allowed to be linked with the issue of recovery of undis-

puted arrears,

5. In view of the aforestated facts, it is humbly submitted

that the application is devoid of any merits and deserves to
be dismissed with costs. Since the applicant has taken
advantage in respect of the pay fixation at the time of his
retirement, due to the mistake, he cannot claim advantage =nd
contend that the difference is not payable to the Governmemt,
The respondents have therefore rightly started recovery
proceedinss against the applicant, The humble submission of
the deponent is, the spplicakion is devold of sny merits and
deserves to be dismissed with costs and the interim relief

be vacated, Severe prejudice will be csused to the Government

if the dues are not allowed to be re oovered:

v ! /"'l- 5
s -~ \LF

>

- G.K, Mishra
Dt:28,.2, 1994 Chief Commissioner of Income-tax,
':")‘: Gujarat, Ahmedabad.
(M.R.Bhatt)

Advecate for the respondent,
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YERIEICAZIIOR

1, G.K.Mishra

age 54 year working as Chief Commissioner of Income Tax
in the office of Income Tax, resident of ghmedabad, deo
hereby verify that the contents of thé above paras aore
believed to be true on legal advice and that I have not
supressed any material fact.

Dt: > c}‘“\7
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; rate of Rs. 200 p.m. (raised to Rs. 300 p.m. with effect from
.NLOLomS.

G If, however, an Upper Division Clerk is €ngazed on the work
of the typereferred to in (5} above, he will be zllowed to draw
the special allowance at the rate of Rs. 150 p-m. (raised tq
Rs. 225 p.m. with effect from 7-10-1980).

(éd) The allowance will be admissiple at full rates for every calep.
dar month in which the Parliameny s In session for at least
fiftzen days in that month. For months with shorter periods
the allowanca will be admissible at half the rares namnacmm
icr the ful month.

(iv) Normally, the allowance wil] be admissible to only one Parlja.
ment Assistant in a Ministry. Where 3 Ministry considers j
necessary 1o engage more than one Parliament Assistant op
m:.: time wmﬁmmﬁm:&&. duty, the prior approval of Finance
Ministry will be necessary. Such additional szaff will also be
m::.nwa to the special allowance mentioned above according
{0 the status he €njoys.

2. No overtime allowance shall be pzid 10 Parliamen: Assistant for
the calendar months in which the Parliameny s in session.

3. The special allowanca referred to aboye will be classifi=d as ““Other
Allowances’:.

[G.1., M.F., O.M. No. 16 (1+E. I] (B)/70, dated e I0th Fehmyary I$70 and the 3]

July, 1970, O.M. No. F. 1502074 73-E. I (B), dar=z tre 18th .»Emu.wn. 1978 and OM\M.

248 S

No. 15020/1/84.E5. (Allowances), dared the 2Ist Arr], 1986. |

Clarification. —1t Is clarified in consultation with Minjsi of Finance,
Department of Expenditure, that Special Allowance shaj] be admissible
10 a Parliament Assistant with reference to acryal pericd of sittinas {inchud-
Ing Saturdays, Sundays and Holidays) o either or 5oth the Housss of
Parliament ang would exclude the period (including Saturd ¥s, Sundays
and Holidays) when Parliament is adjourned although it may be in session.
- : 2. All other terms and conditions laig down in Ministry of Finance,
O.M., dated 10-2-1970 apd rates of Speciaj Allowance, laig down in
D.o.P.&T % O.M. No. 15020/ 1/84-Estr. (Allowance}, dared 2141936,
will remain unchanged, )

May, 1990. |
~~ (23) Special pay to UDCs in non-Secretariat Administrative Qffi-
o Q..u,.l.: :mm‘cnns .Qfmnama 5,‘: Upger Division Clerks in on-Secretariat
" Administratiye Offices attending 10 work of a more complex and impor-
tant nature may be granted speeial Pay Of ~<*35 (now Rs. T0) p.m. The
total number of such posts should be limited . in the
fespective cadre and these POsts should be idensif,

Gk Dept. of Per. & Trg., O.M. No. 150161787 Feer. (Allowancey, da:» the 17th

i

R T
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APPX. 8] ORDERS REGARDING SPECIAL PAY

- duties and responsibilitias of acomplex natyre higher than those normally

expected of Upper Division Clerks.

These orders take effect from Sth May, 1979.
[G.I,MF.,0M.No.F. 7 ((2-E. 11/78, dated the 5tk May, 1979 ]

NOTE 1.—The above orders have beep made applicable to UDCs
working in offices of the Accountants-Genera] (Accounts) from 1-3-1984,
the date of restructuring of cadres. The scheme of grant of special pay
to Accountants/Senior Accountants is no longer available with the revis-
ed scales of pay under CCS (RP) Rules, 1925, However, this can be allowed
to those working in the identified posts and who continuz to draw pay
in the pre-revised scales of pay.

[ C.A.G.’s Circular No. NGE/14/1984, issued under Letter No. 230:N 4/46-78, darad
the 27th February, 1934 and Circular No. NGE/72/1536 issued under No. §38-N 4/65-85,
dated the 2%th September, 1936, ]

NOTE 2.—It has been decided that the benefit of specia} pay granted
10 certain posts of UDCs in the non-secretariat administrative offices may
be extended to the Junior Accountants in the Circle Postal Accounts offi-
ces in accordance with the provisions of O.M. No. F. 7 (52)-E. 111/78.
dated 5-5-1979 and a5 clarified in D.G., P & T Letter No. 6-8/79-PAP.
dated 26-12-1979. :
[D.G., P.& T., Letter No. 6-17 79-PAP, dated the 3rd January, 1931 ]

Clarificarions

(@ It may be pointed out that the grant of special pay is related to
posts of Upper Division Clerks as such, and not to individual Govern-
ment emplovees, which POsts are to be identified as carrying discernible
duties and rasponsibilitias of complex nature, higher than those normally
expected of Upper Division Clerks. The queries raised have been corsidered
in consuitation with the Department of Personnel and A.R. and follow-
ing decisions have been taken:— ;

Point of query &Dmﬁ.ﬂ.o: taken

These orders are appliczble 10
UDCGs in subordinate offices not
participating in the Secratariat
Scheme and where thers is no
mzﬁonﬂmmmmﬂo@ level between
Supervisory grades and UDCs
including Technical Assistants,
Investigator, etc.

I. Whether these orders shou!d be
applicabie only to posts of UDCs
in the headquarters organisation
or whether they should be ex-
tended to field offices also.

2. Whether the posts should be fill- ma
ed on seniority-cum-fitness busis the Con Ing Authoritv an the
in consultation with the Depurt- suitability particular efficer

H . * niia Ak MU 5 - A
mental Promotion Committee or 1o handle the work in 3 post
on the basis of the suitat ility of a tdentifizd as Carrving discernible
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() ll,lnuy.hupcn that o senior person promoted Lo the higher post
bglgxcyu;nplc(mg three years in the special pay post draws less pay than
Chis junior who is promoted after completing three years in the special pay
post. Where such cases occur, the pay of the senior should be stepped
up to the fevel of pay of the Junior fromv the date of promotion of the
l‘nl(cx‘. ‘])I'O\’i(__!CLI the junior was not drawing o higher pay than the senlor
from time o time in the lower post and the lower and higher posts held
by the Junior and the senior belong to the same cadre,

[ O, MU, OML Nod B 6 (1)1 THE(8)768, dated the Bith Junuary, 1968, |

! NOTE 3.—In partial modification of the provisions of para. («) (if)

Cabove, it hag been declded that even in cases where the special pay in licu
“of a higher scale of pay has been drawn I the same post for broker®
- periods, the benefit of special pay belng treated as part of basic pay or!
yromotion to a higher post will be admissible provided the total of the,
[Jrokcn periods put together is not less than three years. |

[ G, MLE, O.M. No, F, 6 (1)-E. 111 (B)768, dated the 27th February, 1971 ] |

NOTE 4,—1In cases where the special pay in respect of the same pos
has been enhanced during the preceding three years of the date of promo
tion, the rate of special pay to be taken into account for purpose of fixa-
tion of pay in the higher post, should be the one drawn immediately before
the date of promotion, subject to the fulfilment of other conditions
'ogoverning fixation of pay in the higher post, as laid down in various orders
issucd from time Lo time,

[ G, MUEL, OML Noo 6 (D)=L TTE(3)/68, dated the 12th December, 1974, )

Uily Authority competent (o fix pay.—1n regard 1o fixation of pay
on promotion under these orders, the following points have been raised :—

() Who is the authority competent to fix pay on promotion to
higher post after trcating special pay ina lower post as part
of basic pay?

(i) Whether Administrative Ministry is still required Lo issuce sanc-

" tion to the grant of personal pay under F.R. 9 (23) ().

2. 'The above points have been examined in consultation with the
Ministry of Finunce and it is hereby clarified that the authority compe-
tent Lo Lix pay ol an official on promotion will also be competent 1o fix
pay and grant personal pay under the above orders. Tnsuch cases the sanc-
tion of the Administrative Ministry is not nccessary for the grant of per-
sonal pay unless itis the competent authority to fix pay on promotion.

( D.G., P. & T., Letter No. 2/1/767-P AT, dated the 6th April, 1967, ]

~(28) Treatment of special pay granted to UDCs in non-Seeretariat
Administeative Offices on promotion.—(a) The special pay granted (o
UDCs under the provision contained in Ministry of Finance, 0.M, No.
I, 7 (52)-Li 111778, dated 5-5-1979 | G.L Order (23) ubove | is notinlicu
of higher scale of pay, but it is intended for complex and bmportant
(arduous) nature of work performed by them. This special pay cannot be

NOUSDTE L7 YT O e p
(28 (-0 B
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treated as part of pay for fixation of pay on promotion to higher post.
However, it can.be protected by grant of personal pay equal to the dif-
ference l)ClWLLIl pay plus special pay drawin in the lower post and Lie puy
fixed in the higlrer post on the b.xm of puy m lowu post subju.l to the
lollowmg conditions:—. ..t
It must bc LUllllCd that but f()r his .lppomlmt.nl to the othery
post, the Government servauit would have conunw.d to draw
the special pay.

y .. (1) The protection will be for so long as the Government servant
sl .. would have continued to draw the special pay.

(m) The p;rson.zl pay will b<. absorbcd in subscqucm increase of
pay.

, MU Letter No. FL9 (1)-E. 111780, d.llul the 18th June, 1980, addressed to
Shri F V An.mdun National Council (JCM), Maduu |

Py

S TN

il

‘ (b) l’ursuanl to the Award of the Board of Arburauon it has bccu
decided that Rs. 35 per month paid to UDCs as special pay under Minis-
try of Finance (Department of Expenditure), O.M. No. F, 7 (52)-E. 111/78,
dated 5-5-1979 [ .G.1. Oider (23) above | shall be taken into account for
Il)mll()n ol pay on prumouon .)ubj(.ul to the LOlldlllOllb—-

i (1) that the incumbent is a substantive holder ofthe post to wlmh
the special pay is attached;

OR

(@) that the incumbent, on the date of his appointment to higher
post, is officiaiting in the lower post 1o which the special pay

o is attached, wnlmuously for a period of not lu.s than three
vie' g years, i ' i

. [ 1
! 3

... These orders take effect from Is L Sgplcmbcr 1985
[G ., M.F,, O.M, No, 7 35)-E. 111787, dulcd the Ist Scplcmbcr. 1987. )

Sl NOle.-wThc condition, viz., that the incumbent is a substantive
holder of the post to which the special pay is attached, mentioned in item
(7)of the above O.M., dated {-9-1987 is valid even after issue of G.1.,
Dept. of Per. & Trg., O.M. No. 18011/1/86-Est. (D), dated 28-3-1988
[ G.1.O. (1) below F.R. 9 (13) ] relating to simplification of confirmation
procedure, However, the Tuture incumbents whose confirmation will be ;
made only once in the service, as per revised procedure, will have to fulfil
the condition mentioned in item (if) of the above O.M., dated 1-9-1987,

to become eligible for the benefit of special pay for the purpose of fixa-  §
tion of puy on promonon and LOHdlllOl\ (/) will cease to operate in their
cases. - ‘ ‘

"1 GLL MLF., U.0. No. 2329/L. 11I/89, dated thie Tst Aunusk, 1989, circulated undes

e T e

1989. ] ‘
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r & - FuNo{A-26017/31 /92-Ad" IX (pth) et e
Government of India k’(rtj

e ———— i | e . —g———t S—

T s e iatag Ministry of Finance
‘ S Department of Revenuo
bl Central Board of Direct Taxes
i'.{ F"( " '[‘)')’] - -~y
| Loty 57, 83 G5 New Delhi the 3rd August, 1993,
dNGa gy .
<;::£§~m- e ghlef”Commissioner of Income Tax,
e { . ‘
o) Sir,
N/ _ :
/1)/ Sub: Treatment of Special pay for the purpose

of fixation of pay on promoti%n to ?ighcr

post = Shri V.T. Mithai, ITO (Retd?

I am directed to refer to the representation ¢ *
dated 29,6,92 received from Shri V.T. Aéthai, ITo ?Betd,f,
of your Charge and your letter dated 20 L1109 on the
abov% subject and to state that/the contention osbthe
Ze«AsOe that speci : Rse25H/= drawn by Shri Mathai
while workingpss 6$Cp2% ?EA ﬁgéinot Countié for tho :

ﬁurgoses of fixation of.pa¥ on promotion to the next

" lgher post, is correcti; The refixation pdy an
conseguent recovery of R.@ 9570/= worked out by the
Z+A+0. is .in order and should be recovered from the

dues of the retired officer concernad,

2. - »The CAT's decision in the case of Shi S.A. Sayed
& 13*Lthers is not automatically applicable in the cas

£ Sh% Mathai and accordinglv he cannot c¢laim benefit
gf {ho judqement‘of theuCA?wln other cases. Shy Mithai

retired ITO may be informed suitably’

Yours faithfully,

PO
(DeM.L. MALHOTRA ) -
Deputy Secretary to the Govt. of Indial

1




4 q\

IN  TH& CoNTRAL ADMINIS TRATIVAE TRIBUNAL

AHMALABAL - BaNCH

ORIGINAL APPLICATION §0.590 OF 1993

, V.T.Mathali . . Applicant
W b
Y X e
k@ il Union of India & anr, . «Hespondent
U
\'QA o\y
Y '
\ \ix
&

-t asJOINDSR TO WRITTEN REPLY (N BSHALF

UF_THo ruls PONDaNIS -

As to para 2 of the Chief C,I.I's submission
it is contended that the special pay to the UDCs
working in the Internal Audit parties has been
sanctioned for "arduous nature of duties" and not
"in lieu of higher scale of pay". In px support of
this arguments he has‘quoted the circular OM No,7(52)-
£.11I/78 dated 5/5/1979 (G.I.Oréer (28) below iR
9(25) issued by the Ministry of Finance. .According
to the said circulaf it is argued that such special
pay can-be protected an promotion by grant of
persoﬁai pay equal to the difference between Pay plus

special pay drawn in the lower post and the pay due

vos2f=
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A
in the higher post on the basis of basic pay in the lower
post, subject to the condition léid down therein. The
circular quoteé above is effective fmwm 5.5.1979 whereas
the petitioner has worked in the Internal Audit FParty from
2.%.73 till promotion as Head Clerk on 6.9.1973s Frior to
the issue of the said circular the notification issued by
the Ministry of Finance vide its F.N0,6/8L/69 Ad IX dated
10.12.7Q forwardec by the Board vide F.No.66/88/72 AL VII
dated 6-12-72 was in existence, according to which the special
pay of k.25/- p.um. attached to the post of U.L.Cs in the
Internal Audi%rparties should be treated as having been
sanctioned in lieu d higher scale of pay{ The Central
Administrative Tribunal, Ahmedabad Bench has congidered both
these circulars while disposing of the m tition filed by
Shri §adiqeli Azamali Saiyed and 13 Others in order No.T.A
No.18% of 1986 (SCa Ho.459 of 1982) dated 28.1.1988, and
directed the department to fix the initial pay seale in
the higher grade ‘as paft of their pay. Thereafter, the
Central Administrative Tribunal, Ahmedabad Bench has
allowed the appeals, following the above decision, in the

telow mentioned cases,

Name of the petitioner No.& Date of Decision  Remarks
$hri V.B.Shah 0.4 No.35% of 1989 Copy of CAT's
. dated 31.05.1990 ~ order attacheg
12-2-1992 - do-

In the below mentioned case the Central Board of Direct

Taxes itself allowet¢ the benefit of the C.A.T judgement in

Shri S.a.8alyed and 13 Others (T.a.Nc.18% of 1986 5CA Ho.k59/82)

Shri RR Bangdiwala F.NC, 4-26017/85/88-4d.  Copy of Board's
9X dt.20.3.88 letter attached

0-03/-
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1(a) It is elso argued by the learned Chief
Commissioner of Income-tax that the Central Board of Direct
Taxes after due consideratioh of the representation of
the petitioner has rejected the same by a speaking
order. 1In this connection it may be submitted that the
C.B.D.T vide F.N0,426017/31/92-4¢ 1X (Pt) dated
3-8-1993 initmated the Chief C.1.T informing him that

the C.4.T's decision in the case of S ,a.5alyed & 13

others is not sutonatically applicable in the case’

of the petitioner and accordingly he cannot claim the
benefit of the C.i.T's Gecision in other cases. 1T
is not clarifiéd why the C.A.T's decision in the case
of Shri S.i.0alyed & 13 others is not applicable in
the case of the petitioner. .No reason whatsoever
has been given by the Board while rej ecting the

petition though the facts are similar in both the cases.

2 1t is next argued that the special pay can
pbe considereda for fixation of pay only in those cases those
who have continuously drawn special pay for a minimum
perio¢ of three years on the date of promotion. In
none of the decisions quoted abcve Or in the decision
taken by the Board in the case of Shri R.E.Bangdiwala
this point has come up for discussion. &ven for
arguments sake it may be submitted that in all the three
ca 0 - )
ases wentioned in para 1 gbove thoyeh theo |
10121 thay flave not
neg

l .

ave Y for three years

ave Deen accepteg pv ?
y

drawn =i
Special pgy continuous
» . D
betition p

their

the C.4A. T or C.B.L.T gg

A

RSy T
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the case may be. So there is no force in the argument
putfath Dby the Chief C.I1.T in his submission dated 28.2,9k.
Ihe periocd for which the above three persons worked in the

Internal Audit Parties is given below for ready reference,

Name of the Petitiorer Period of working with
- Audit_party

(2 years 4 months)

2, Shri P.D.Panjwani 10-5-68 to L=6-71
Spl., pay drawn from 10-12-70
to 4k=6-71 (6 months)

3. Shri R.R.Bangdiwala Order of posting dated
27-5-1979

Promotion as Head Clerk 31-8.77
(Two years & 3 months)

s It is also argued by Chief C,I.1 that the issue
about treatment of specizl pay drawn as U.L.C has ;aised by
the petitioner only after 21 years. In tnis connection
it may be submitted that the petitioner has come to know
about the decision in the case of Shri 3.A.8aiyed & 13 Ors.
only after the @ titioner's transfer to Ahmedabad from
Jamnagar in the year 1990. 1 made representations immediately e
in the cases qhoted above, though they were working i 2
Wom &{'\Liv e

oy e de [Ax ;wﬂe,azv\f"o?
the audit parties prior to 1979\ The department cannot

'ij (\]P—NXA 4
(&

have different standards for identically situated employees.
The petition therefore, deserves to be ® allowed with costs,

in my respectful submission.

cen /=




-3 VART FICATION :-

I, V.T.Mathai, the applicant, Aged &3 years resident of
Ahmedabad do hereby verify that the contents stated hersin-
above are true to my personal knowledge, and are believed
to be true on legal advice and that I h ve not suppressed

any material fact.

Ahmedabad

i APPLICANT
Dt. €/ 1 /1995
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Shri, v.n. Shoh, , : ’

Voo Uttt

' Momber

Lal

“Judic

i naY,

C/91, (2nd floor) . | IS
Gagan-—Vihar Society, o
Khanpur, ¥ | o -
Ahmedabid-3g0 001. ! e | Petitioner
é Y [ ,' . :’
(AdVOCate~bmn'K.K. Shah) TR A T
Versus . {
i a .", |
1. Union of India through ; Lo
The oecretary, , i |
Ministry of Finance, | ! k :
Deptt. of Revenue & Insurence, : L .
North Blocks, - v ! o T
New Delhji.. o ' i ' .
2. The uocxeLcL“ i ; | -
Central Boarg. of Diroct Taxeg, T
Now Delhf, , SR ' ;
3. Chiaf Commissioner of Income’ L L
Tax (Administratton) Gujarat,
Aayakar B 1avan, '
. Ashram - Roaq, . _ . »
Ahmedabad =300 009 - .Respondentq
N . ’ p o O !
(Advocatn Il B By Bhadt): - ‘ ’r r’ ’ 3
f L o=
' . 8y | |
CORNYM Hon'ble Mr. P.ll. Triveay , Vice,CPnirman:
i . ! i a8 TS
! ) . ! ’ ; |
Hon'hle Mr, J.N. Mur thy ! Judicial Membe
i G ' ’ . [ o
OR DE R N | N
;. - .?'-‘I. ...C/) l f
' Dote 31.8.1990.
8 . o P n‘
p \(‘q,\,Per ! Hon'ble M. PoHe Triveay 2 Vice Chadirman i
/‘/\(’ ‘\\ -\ \l’ '.\'\ ’ ' : h
\ ; , ) . ' ', ' , - 5 :
Heard Mr. K.x. spa, and M. . R bhatt for nr.j je
! o i i
att, leurmd advoutes for Lho pgtit’ioner zmd
(\._ '-\'. . ' ’ I l
\\2[0/\8\\\:135[ jhaents respectively. Lomncd advocdto for thrJ ‘
) ] '
vy, mﬁ;fxéspondento Mr Bhatt Btates that the Governmmnt has et
k - | | AT
pa'med nucesvﬂry!ordms unr]oL‘ O.M. ng'. 7(3 )FI.III/B7 pli
|
;. !
da‘cpd 224854 1989 which are allowec’i to be brought on o ;
.the file, by which the clatms of thc pcti Lioncz havo
[
_ been allowed., Both advocaLeQ have no objoct{ion for' ' D)
dispo;wl of Lhe case 4in thig term, acc.ordlngly alJmmd ;
: . _ L i a ! ¥
"'1)10 case stnnda disposed of. oo I " Pl
. LT e, 1 o |
- > T J_ . ' Y " 02 I JI" j l i
by 1 (i;]oa’hw',!.’ﬁ i } o N T (;
by [: i‘ i M o g
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P.D, Panjwani : . Pelitioner

1
'

‘ \
- B, J. R Napayatl . ‘Advocate for the Petitioner(s)
Versus ] ‘ @ -
| t 0
} | Uatun 6 Iicds & Do i Resnondent :
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e RoP. Bhetit . “Advocate for the R»\-xn«_lmdcm\s)
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¢,D, Panjwani s s vpplidicant
(Advocate : J.R. Nanavaty)

s

i Undlon ol “India,
Throughs
Secretary, - iy A , : I
Ministry of Finance, i ’ = :
(Department L Ravenue and
Thslrance) : : :

New Delhi. : 4
2. Secretamy, :

Central Board of
Direct Taxes,
New Delhi.

3. ' The Chief Commnlssioner of Ingome- Tax,
(Administratlon), Aayakar Bhaven,
Navrangpura, :

* Ahmedabad. 0 b
(Advocate: Mr. R,B. [Bhatt) ! ; ;

— o e i . - e & ¢ o e e

- s T o e ——

Dates 12.2.1992

Pelr 5 Hon'kle Mr. R.,C. Ehatt s Membe n ﬂJ)

On 29th Uan, 1992 the lesrned advocate f?r zhe!

| 1

! ! 1 ol
respondents produced a letter datzd 12th Jufy;l?“O

addressed to him by the Chi:f Comndssioner of “Income- Tax

|

: : L I
Alimedabad, stating theredin that in view of the previous
o : :

Hlcgfmenl of this Trikbunaliin ¥V, B, Shak &</ Unlon o1 ¢

Indie & Ors, in 0.A.,7354/89 the Departmernt Was prepared,

Letfe_flx . the pav of thellapplicent dn accorjance
ﬁ i

St the instirvction containeg “inlBozrols letter idat =d

2ird Feb, 1990, the copy of which is ¢lsc annexed |with

i
|
I

i

fi i
1
{ . \
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!
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e
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the letter, Learned advocate HMr, J.R. Nanavatl For the
¢ [

applicent 13 satisfied with that le“ter and hence he

doece not precs . further this Griginal Application. .

'

H
i Hence thé;".followih-;) order:
| T e E
i : - -y -
L : O RDE R
] fr \,‘.' R ik ST K 5L e i
e oy e
a : Applicaticn is disposed of as 'net pressed,

E, g, " l,ﬁbin'view'of the Ilotter dated

; | \‘ ’ . -~ el ot S
L s cod3rd Feb, 1920, producec by the respondents,
‘ Y . . ) -
' " Application is clsposed of. Mo order as to

t costs,
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- : ; Government of Indin

; o Hinistry of Finonge 5
.. - Canbieall loard of Dlraal Bayes, &ﬁ \)

.' "A 7 LT sl ‘ {_.\/’/

o

T

)

8 B 'r 2 > ]
ﬁﬂ“nghﬂﬁ“'r : ‘Hew Delhd, the 20th September,Loo.
’ !]‘ O

) The Chief Commissioner of Income-tas (Adlinn) ,

Ahimedanad,
a0 1

Subject:- Treatifient of special  poy for the purposa of
fivation of pnyfgn promotlon to highor posot -
e Shizd DR, Rangadidvala - reqg,

’,\v" -.a-.-’oooa‘o

i LA,

_ L oan directed to refer to your lelter lio, Esl,62-2/80
dated 28,6.1988 on the alkove subject and to say that the
et ter as Loen oxamins?d dn debadll 2t hias Loot deod e
that the Lenefit of the CA\ D, Judgemant dn Ehoe eapy of

2 .0.8alyad Vs Unilon of Indla.may be Ggaven Lo Shed ti
Bengadivala also,

Yours falthfully,

Hrnd

—

;T::iry—‘lif
( ILARPALS B

—
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IN THE CENTRAL ADMINISTRATIVE TRISUNAL

ADDITIUNAL BENCH AT AHMSDASAD

MISCELLANE OUS APPLICATION NO.J3 OF 199¢

- IN

-

ORIGINAL APPLICATION NO., 590 OF 1993.

Shri V.T.Matﬁai.

Residing at: 4/25/26,
Marvel Society,

B/H. Apadnagar, Bopal Road,

Anhmedabad. 380058 .. Applicant,

Versus

1) Union éf India (Notice
of the petition to be
served through Secretary,
Revenue Department,

Secretariat, New Delhi)

2) Chief Commissioner of Incometax,
Ayakar Bhavan,
Ashram Road,

Ahmedabad, 320002

=

w V27 py2eoglovas CATE
A'zad Beas® :

\\Q\.X\C’\% ' (

.. Opponents.

§2-
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1. The applicant has filed the above

mentioned Original Application against the
action of. the opponent aguthority, denying
the pay fixation to the applicant, which 1is
glready giwen to other idenmfically placed
émployees pur;uant to thg final judgment

of this Hon'ble tribunal. The applicant sub-
mit that this matter is fully concluded by
the judgment of this Hon'ble tribunal in

T.A.No.184/86 (originally Special Civil
Application No.459/82) delivered on 28th

January,1988 where as many as 14 identically
placed employees were held to be entitled to

the very benefits.

2s The applipant further submits that

the Hon'ble Tribunal ﬁieased to admit the
matter in the year 1993 and thereafter the
matter could not came on the board. The appli-

cant submits that the applicant has already

I.3
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‘retired as an Incometax Officer-Group '3! in
the year 1291 and since 4 years have already
been elasped after filing this application,
it is requested that this matter may be placed

for final hearing in the interest of justice,

3. The applicant, therefore, prays that -

(A) to allow this Misc.Civil Application.

(B) To fix the apbove mentioned ordi-

ginal. application for final he-

aring.

(C) Be pleased to grant any such
other and further reliefs, as
deemed just and proper, looking
to the facts and circumstances

of the cage, in the interest of

justice.

Ahmedabad, o R /%/\“y“"i

Yy =12-97 ADVOCK&E'FOH THE APPLICANT




cedee

verification.

I, \/’7ﬁ D“C‘Fhe«‘ aged S'Z— residing
at Ahmédabad, do hereby sokmnly affirm and state
that what is stated_hereinabove are true'to the
pe st of my khowledge, information -nd pelief and
I pelieve the same to be true, I have not supp-
ressed any material fact,

Solemnly verified at Atmedapad on = (7

day of December, 1997.

' : \\L,/////z
Ahmedabad, \{<z,/AZ

i7-12-97 APPLICANT
DEPONENT,



