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Whether Reporters of Local papers may be allowed to see the Judgment I r 

To be referred to the Reporter or not ? 

, Whether their Lerdships wish to see the fair copy of the Judgment I 

4, Whether it needs to be circulated to other Benches of the Tribunal I 
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V.T. Mathai, 
eiding at A/25/26, Marvel Society, 

Behind Abadnagar, Bopal Road, 
Ahmedabad - 380 058. 	 ... Applicant 

(Advocate; Mr. M.R. Anand) 

VERSUS 

Union of India 
(Notice dt the petition 
to be served through 
Secretary, Revenue Department 
Secretariat, New Delhi) 

chief Commissioner of 
Income-Tax, Ayakar l3havan, 
Ashram Road, Ahmedabad - i. 	 ... Respondents 

(Advocates Mr. M.R. Bhatt) 

04-A-PZ590/93  
Dated; 30-0691998 

r; Hon ble Mr. V. Rarnakrishnan, Vice chairman 

we have heard Mr. Rawal on behalf of Mr. Anand for 

the applicant and Mrs. Bhatt for the respondents. The app 

].icant who retired as an Income Ix Officer on 31.3.91 is 

aggrieved by the action of the Department in seeking to reco-. 

ver a sum of Rs.9570/-. on account of alleged Overpayment. in 

particular, he says that he is entitled to have his pay step-

ped up while taking into account the Special Pay of Rs.25/-

drawn by him as UDC attached to the Internal Audit Party for 

the period from 2.4.73 to 28.8.73 and that on prcxnotion as 

Head Clerk in September 173 his pay should have been ref ixed 

taking into account the Special Pay. He further contends that 

the Department ought to have refixed his pay on hi$ prcmotion 

as head Clerk on 6.9.73, and paid him the consequential arr- 

Contd. . 3/- 



ears and if this were done the same could have been adjusted 

against the overpayment as claimed by the respondents. 

We have heard Mr. R*wa1 and gone through the relevant 

records. 

The applicant joined Income Tax Department as I4DC in 

1956. He was promoted as tJDC in 1963. He functioned as UDC 

in Internal Audit Party for the period from 2.4.73 to 28.8.73 

and he was cirawi1g a special Pay of Rs.25/- p.m. for this 

period. He was promoted as Head Clerk on 6.9.73 and even-

tually became an Income Tax Officer and retired as such on 

. 	 31.3.91. 

The payscales of the Central Govt. employees were 

revised as per the recommendations of the Fourth Pay Ccxomi-

ssion with effect from 1.1.86. On that date, the applicant 

was serving as Inspector of Income Tax and he was promoted 

as Income 'lax Officer with effect from 22.1.86. While fix-

ing his pay in the revised scale, the Department took into 

account the revised pay of R.810/- fixed in the old scale 

of Income Tax Officer prior to 1.1.86 and correspondingly, 

fixed his pay as ITO at Rs.2375/- in the revised scale. The 

Audit Party noticed that this is not in accordance with the 

relevant rules, as When he came over to the revised scale, hel 

as an inspector and his pay would have been fixed in the 

revised scale in the grade of inspector and on promotion his I 
pay as ITO should have been fixed at the level of Rs.2300/-

and not on Rs.2375/- as has actually been done. On the bas 

of the observations of the Audit Party, the Department stra 

ghtaway cane to the conclusion that there has been overpaym 

made to the applicant on account of Pay and Allowances, DRG,I 

Contd. •4/1 
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Commuted value of pension, Leave salary encashment, monthly 

pension from April, 91 to January, 92 etc. and procded to 

issue an order dated 11.2.92 to the Income Tax Officer (Ad-

ministration) Ahmedabad to recover the said alleged overpay-

ment (Annexure A-1).Aggrieved by this action, the present QA 

has been filed. 

The counsel for the applicant submits that before 

issue of the impugned order dated 11.2.92, no show-cause 

notice was given to the applicant and as such the L)epartment 

had not conformed to the principles of natural justice. He 

does not press the claim for taking into account the Special 

pay drawn as UDC while fixing pay as Head Clerk on promotion 

to that level in 1973. 

We find from the impugned order that the applicant was 

given one extra increm€it which, the Audit says, was not due to 

him in the cadre of ITO as his pay in the revised scale ought 

to have been determined on 1.1.86 only as Inspector and the 
pay 	Income Tax Officer should have been fixed in the revi- 

sed scale cLt promotion on 22.1.86. The question whether it 

is possible for the applicant to come over to the revised 

scale with effect from 1.7:86 after his promotion as ITO does 

not seem to have been gone Into. We &lso note the contention 

of Mr. Rawal that before issuing the impugned order as at 

Anneure A-i dated 11.2.92 no show-cause notice was given to 

the applicant. This is borne out by the impugned order itself 

as it merely directs IO (Administratj.on) to arrange to recover 

the alleged excess payment made to the applicant and there is 

nothing to show that any notice was given to the applicant 

so that he has an opportunity to state his case. The £)epart- 

400 

Ontd. .5/- 
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ment has therefore clearly violated the principles of natural 

justice as it has sought to recover certain amounts from 

the applicant without giving him a show-cause notice. on 

this short ground, we quash the letter dt. 11.2.92 as at 

AririexUre A-i. 

6. 	The OA stands disposed of with the above directions. 

No costs. 

(P. c. Kannan) 	 (V. Ramakrishnan) 
Member(J) 	 Vice a-iairmn 

hki 
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Certified that no further action is required to be taken and the case is lit for cnsigrtment to the Record 
Room (Decided). 

Dated: 

Countersigned: 

Section OfficerCourt O.fficc.t. 	I 
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Sifeof the -42 

Dealing Assistant. 
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IL  

Below copy of Department of xpenditure O.M.No.7(29) E.III/89 
dated 22.5.1939  received under F.No.21 /36/89.Co-o.d.dated 16.6.39 

. of Ministry of Finance, Department of iovenue,Now Delhi. 
T Cicular No.134/89. 

s 
to the Upper Division Clerks in the non- 

A 	/ 	ecretariat administrative offices - S 	
queston whether this amount'should be 
taken into account in the fixation of pay 
on promotion - Decision regarding - 

he undorsined is directed to refer to this 
Ministry's O.M.No.7(35) E-III/87 dated the let Soptember,1987, 
on the subject mentione above, which provides that special pay 
of R.35/- p.m. paid to Upper Division Clerks under Miniotry of 
finance (Department of Lxpenditure)Offico Memorandum No.F.7(52)/ 
E.III/78 dated 5.5.1979 shall be taken into account for fixation 
f pay on promotion subject.to, the. conditions mentioned therein. 

This decision was based on the Award of the Board of Arbitration 
and was effective from 1st Septomber,1985. 

o 

2. 	 As the above cited orders dated let September, 
1987 were not applicable to those UDCswho, whiledrawing special 
pay of Rs.35/- p.m. were promoted to higher posts prior to 1.9.85, 
their pay on promotion was fixed without taking into account the  
Special pay of Rs.35/-. A number of such Upper Division Clerks filed 
petitions before CAT claiming that with the implethontation of the 
above decision of the Government, they hvo been put to disad 
vantage because their juniors promoted to higher posts on or 
afterl.9.1985 while drawing special pny cf Rs.35/- have gct their 
pay fixed at a higher stage as the special pay of R.35/- has been 
taken into account in such pay fixation. The Central Admini 
rativc Tribuna. 1-iove delivered judgenionts that pay of those/ 
Upper'Division Clerks 1,  dr,.;.'.,,ing special pay of Rs.35/- and prooted 
to higherostsprior toi.9.1985 may be re-fixed on notional 
basis from the date f their promotion by taking into ccount 
special payof.s.35/.. and actual benefit be given from 1,9.1985 
without payment of any arrors. This will be subject to fulfilment 
f the conditions mëntionod.in  Ministry of Finance O.M.No.7(35)/ 

E-III/87 dated-the let Soptember,1987.It was c1ecidedto imple-
ment the judgemonts of CAT in respect rjf  the petitioners only. 

3. 	 The decision of extension of the benefit of the 
judgements of CAT to the similarly placed Upper Division Clerks 
has been under consideration of the Government. 2residont is 
now pleased to decide that pay of those Upper Division Clerks 
who were drawing special pay of Rs.35/— in terms of this 
Ministry's O.M.No.7(52)/:E-III/78 dated 5.5.79 end promoted to 

/1 higher posts prior to 1,9.1985 and who fulfils the conditions 
mentioned in this Ministry's O.M.No.7(35)/E-III/87 dated the 

/ 	let. Septembor,1987 may be 'e-fixed on notional basic fromtI 
f 	Of their promotion by taking special pa of35/- intTccount 
/ 	 rem 1.9i  92 

] S 

without payment Df  

O 

/2/ 
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4. 	No bon:fits of those orders, whatsoever, will accrue 
to Upper Division Clerks not in receipt of Special pay of R.35/-

or not fulfilling conditions contained in O.M dated. 1 .9.1987 
irrespective of 	o date of their promotion to higher posts. 

No, Est.206-1/64/77 	 Office of the 
Chief Commissioner of Incote tax j, 
(AdJT1inistration) Ahrnedabad. 

Date: 7,7.1909. 

Copy forwarded for information,guidance and 
necessary actioti to:- 

kU Cs. I. T.GunrT t/D. IT (In) & (onption ) A' bad/ 
Appxopriato Authority,Ah.d. 

All Dy.Os.I.T./Dy.Ds.I.T.G-ujarat. 

The 3r.AR.ITAT/DVO/AD (CA) Ahm6dabad. 

All Field ay Units of Gujarat Charges. 

The Zono.l Accounts.Officor,Ci3DTkhmedabad, 

All sections of this office. 

All A. Cs & I . T . Os (Adm /GS) Gu j e rat. 

OF I.T.(ADM)-I, 
for Chief Conimissionorof Income tax, 

(Adiainithtration)Ahmedabad. 

1K 
7.7. 
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HMDhB D., 

Submitted: 	 C..T./31JDICFL SEC-CION. 

Original Petition No: 	T 

of 	 - 	 -. 

Miscellaneous Petition No: 

of 

S hr i 	7T fr 	(I 	 ____ 	Pet it i one r (s) 

&i 

	 Versus. 
	

Re$7ondcnt(S). 
- 

This apolication hs been submitted to the rribunal by 

hri 

Under bection 19 of the JdrninistratiVe 2, ribunal ct,1985. 

It has been scrutinised with reference o the poia:S mendaned in 

the checc list in the light of the previsions conc.alfled in he 

.dministratiVe rihunal 	1985 and Cencrol dminisratiVe 

Tribunals (Proce(fiure) Rule5,1985 

The :.pplicotions h:3 been found in order and may he given 

Co concerned for fixation ol date. 
The apoligation has not been found. in order for the reasons 

indic:ted in -the check list. The applicaLib .dvocate may be advieed 

to recti-y the same wti:hin 14 dayS/draft letter is plabed below 

for sinaur. 

ST1 

S 0/ 	 7 1J 

iTh T) /(j) 

( 

KN P24492. 
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v. i.athai 

resibiflg at /25/26 arve1 societY 

i3hifld önaar, tiopal oad 

h:nedaba1 380 053 	
•pp1iCaflt 

VerSUS 

1. u -Lori 01 inoja 

(botice 	th e 9etltiOfl or  

io he serveO throug,h 

secretarY, iteveflUe Depar1L3ef1t 

ecretariaL, i'~' ew i)elt1i) 

r ChIc 1' C ml ss loner o 2  

Income-tax, yakar Bh;Vafl 

srafload, hcdaba(i-9 	. .espondr1tS 

1 . 

- 	 JQ 

the order io.F.ho:A-26017/3-/92 	IL(pt) 

batec 3.i.93 by the rsp0fldeflt io.1 
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authority denying the pay fixation to the 

petitioner which is already given to other 

identically placed employees pursuant to the 

final judgeinent of this Hon'ble Tribunal. 

2. 	c2P of the jLi~ungl: 

The applicant declares that the subject matter 

of the reply against which he wants redressal 

is within the jurisdIction of the Hon'hle Tribunal 

Limitation: 

The applicant further declares that the application 

is within the limitation period prescribed in 

Section 21 of the Administrative Tribunals sct, 

1985. 

Facts of the 

+.1 The applicant is a citizen of India. The applicant 

was an Officer of the respondent No.1 Union of 

India. rhe petitioner retired as an Income-tax 

Officer Group-B in the yer 1991. The petitioner 

was originally working in the clerical cadre. The 

petitioner started his service as a Lower Division 

Clerk in the year 1956. He was pronoted to the  

post of Upper Division Clerk in the year 1963. 

- 



.- 	. 

The petitioner was UDO in the Internal Audit 

Party which was ultimately under the control 

of Inspecting sst.CommissiOnr of Income-tax 

(audit), hhrnedabad with effect from 2.Lf.19?3. 

The petitioner was satisiflg all tne conditions 

for posting in the Internal kudit Party. 	o 

he was entitled to a special pay of ks.2/-

por,  month with effect from 2.1+.1973 whicn was 

granted to nim oy order dated 	.6.1973 issued 

y tne Com:nissioner of Incoe-tax, Jujarat-Ili 

thmedaao. '., he 	petitioner had drawn this 

special pay of is.25/- per nonth for about 

months only beginning from 2.+.1973 to 2.5.197 
Thereafter he was promoted to the post of 

head Cle rt. his pay in the higher post of 

iead Clerk was Obviously fixeo on the basis Of 

wis pay in the lower post of ULC. Thereaft' 

he petitioner became Income-tax inspector 

and uitiinaoly incoie-taX (iffi.cer. 

be petitioner says ttht after he retireo 

from service on 31.3.1991 he received a copy 

of tne Letter oated 11.2.1992 ordering the 

recovery of hs.9570/-, the copy of tnis leter 

of 11.2.92 addressed to one iirs.D.B.Khalsa, 

copy of wbicn was given to the petitioner i 

rmnexure-1 	annexeo rierewitn and marked as nnexure-Al. 

Tne petitioner by his representati dated 

10.4.92 acdresseb to the C.I.T, G-ujarat-IiJ 

• 



pointed out that the recovery ordered from the 

petitioner is not justified. The petitioner pointed 

Out that he was fully entitled to the special pay of 

1s.25/_ per month as a confirmed 	J.D.C. The petitioner 

did not dispute the error in fixation of his salary 

as an I.T.O out his submission was that while 

rectifying that error the petitioner should not be 

dnieO the benefit of pay fixation in the post of 

head Clerk and sub secluent pay fixation on the basis of 

ns pay as a U.D.C. 	A copy,  of the petitioner's 

representation dated 10.4.92 is annexed herewith and 

marked as nnexure-a. In his representation at 	knnexure-A2 

nnexure-A2 the petitioner also pointed out that 

this imatter is fully concluded by the judgment of 

this horible Tribunal in T.A No.181+/86 ((riginaiiy 

CA ho.59/82) delivered on 28.1.1988 where as many 

as l+ identicallY placed employees were held to be 

entitled to the very berfit. The petitioner was 

SOUht to be denied. 	A copy of this judgerieflt of 

the Eon'ble Iribunal is annexed herewith and marked 

as .ennexure-43. 	It is strange that petitioner jNo.J 	nnexure-k3 

in the judgment at Annexure-A3 was working with the 

same office with petitioner in the same post. He 

:V 	
all the benefit flowing from this special pay 

of 1-1,,,.25/- per month in the cadre of IJ.D.0 which is 

sought to be denied tO the petitioner. The petii0ner 

received a reply dated 3.8.1993 from the respondent 

O. 1 athoritY r ejectiflh the representation 01 the 
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ànnexure-A4 

5 	: 

petitioner saying that the judgment of the Hon'ble 

ribunal at Annexure-3 is not automaticallY 

applicable to the petitioner. the reply is surprising 

because it is not inown that If the petitioner is 

in fact identically placed then how be can be treated 

differently and what more is needea to apPlY  the 

jw1gennt in case of the petitioner. 	copy of the 

order of 3.6.1993 is annexed herewith and maried 

as Annexure-A+. 

5. 

aggrieved and dissatisfied by the order at pnxure-

.A1+ and having no other adequate al,,ternate efficacious 

remedy, the applicant approaches this Hon'ble 

Tribunal on the following main grounds amgst 

others:- 

	

5.1 	the applicant submits that the impugned order 

at Annexure-J'64 is illegal, unconstitutional and 

liable to be quashed and set aside. 

	

5.2 	Tne applicant submits that this don'ble ribunal 

nas declared the law on the point as is reflected 

by the judgent at Annexure-A3. the respondent 

as a government author±tY cannot say that judgement 

will be applicable only,  to the applicant in that 

case and identically placed other employees 'wiLL be 

denied the benefit of the law declared by this 

}4on'ble tribunal. The order at Annexure-A-f is 
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therefore clearly illegal and arbitrary and violative 

of tne petitiorr' s fundamental rights under articles 

14 & 16 of the Constitution of India. 

The applicant submits that the discriminatory 

and arbitrary treatment given to the 	petitioner is 

further clear from the fact that another employee, 

hri Ft.R.I35ngadiala who is identically placed as 

the petitioner is had applied to respondent 1.1 o.1 authority 

for the benefit of the judgment at nnexure-à3. He is 

given this benefit as will be clear from the communication 

dated 20.9.1988 from the respondent No.1 to the respondent 

No.2 9  a copy of which is annexed herewith and marked 

as Annexure-A5. 	Shri Bangadiwala is not told that 

the benefit of the judgment cannot be given to him 

autatical1y. He is given the automatic benefit and 

petitioner is denied this very benefit wi-thout there 

being any distinguishing feature between his case and 

that all the applicants in the judgment at Annexure-A3 

and in the case of hri kt.±t.Bangadiwála referred to in 

Aflnexure- A5 

the letter atnnexure-A5. 	This is clearly discriminatory 

and violave of articles 14 & 16 of the Constitution of 

India rendering the impugned order at Arexure-4 as 

bad in law. The petitioner submits that if his special 

pay drawn as a UDC is taken into consideration then 

his last drawn pay at the time of retirement ces to 

P.2825/- per month. But if the special pay is avoided 

then his pay is reduced to s.2675/- per month. However 

his retirement dues were fixed as if his last drawn salary 

as s.2750/-  per month (vide nnex.A2). The recovery 



is ordered aaifls the pe&itiofler on the basis of 

difference in salary of Ets.270/- per ixionth and 

s.267.5/- uer month hen in fact he was ertitled to 

er onth. The recovery ordered by the 

ruer at 	is ;nerefore erroneous because it is 

;:Lthout adjusting the claim of the petitioner in 

iiafUl and arbi trary aflfl r. 

- tails or tfl? reiadies_exhausted 

the applicant declares that he has availec of all 

ha remedies available to him uncer ne relevant 

ervce ruLes. 

7 	at 	nt_.:eV I ou 	 1Q 

other Cour: 

he applicant further declares tnat he had not 

:reVi0UslY filed any application, writ petition or 

suit regaraifl the mater in respect of whichthis 

setition has been made before any Court or authority 

any other Bench of the Tribunal nor any such 

.)lication, writ petitiOn or suit is pending before 

el Pi 

ci' the facts mentioned in paragraphs-'+ & 

'o: fle DetitiOflar prays that the Hcn'hle 

S.,  



cuash and set aside the impugned oxr at 

Annexure-4 whereby a recovery of Hs.9570/-

is ordered against the petitioner without 

adjusting his claim based on the special pay 

of us.25/-  per month as U.1D.0 and consequential 

subsecjuent pay fixation 

Direct he respondent authorities to work out 

the claim of the petitioner and the claisn 

against the petitioner after giving him the 

benefit of the judgement at Annexure-A3 as is 

done in cases of all other identically placed 

employees. 

Be pleased to grant any other relief or remedy 

as deemed just and proper by I4 ZX Hon'ble 

Tribunal. 

Pending admission, final disposal of this application 

the Hon'ble Tribunal may be pleased to grant 

interim relief staying operation of the order 

at 4nnexure-4 and the orde of recovery from 

the petitioner pursuant to the order at Annexure-A+ 

10 	Particulars oBakD/Posta1Crder_filed in 
re sect of the_A2plication fe 

Postal Order 10. 	/ 

4%  
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11. 	List of 1 nc1osures: 

 Copy of letter dated 11.2.1992 aodressed 

to iirs.D.B.xhalsa 

 Copy of petitioner's representation 

dated 10.+.1992 

 Copy of judgernt of Hon' ble Qribunal 

+. Copy of order dated 3.8.1993  for 

recovery 

5. Copy of letter dated 23.9.1958 from 

respondent No.1 to respondent No.2 

/ - 7 

Anand) 
.dvocate 

- r 	T - 1Tt i1ri-; 

I, V.T.Mathai, retired as Income-tax Officer 

under respondent lNo. 2 in the Office of the 

ComLaissioner of Income-tax, Gujarat-Absedabad 

do hereby verify that the contents of paras 

1 to 11 are believea to be true on legal advice 

and that I have not suppressed any material facts. 

Date: 

place: .hhredabad 
	

(V.TJIathai) 
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un 	KS1.T0'AL1 Nrhri, 	lp 

Code 	180 014 !4II 	 TIflT 	U, 	TTI — 
GOVERNMENT OF iNDIA 

ZONAL ACCOUNTS OFFICE 
CENTRAL DOARD OP DIRECI TAXE 
L3 BUILDING, 2ND FLOOR, VASUPUJYA CiIAML3E0, 

ASHRAM ROAD. 	AIIMEDAUAD-3fl0 014 

ZAO/GLJJ/ VTM/ 	/O DATE 	111 1~- ~92 

To 

D.D. Khaisa, 

Iorn-tnx Officer, 	tdm. 
COlT, 

Al-iMEDABAD. 

Sub; OverpoymeZlt of P3. 	9570/- made to Shri, 
V.T. Mrithai, Retired 	ITO. 

I 	m to state that during the 	InterxiaL 	Inspection Of this OfttciC 

Iiit,ernal, Audit 	E'arty has pointed out that amount of 	s. 	9570/- has uez 

paid in excess towords kay & Allowances, DCRG, 	Oomxrutted Vr-lue of 

±'EmsiOfl, 	Leave Salary Icashrfleflt,. l&nthly ±'enion from. 4/91 ) to 1/92 to 

Shri V.T. Mathaj, 	Fletired 	1T0, on account of wrong pay fixati n whIle 

revising his pay on 	the reco 	nd9.tiOflc 	of 	IVth 	ay 	oiit:r;iDn. 

The brief faota of the case are as under :— 

On 22.1.86 Shri V.T. Mathat was promoted as ITO, while workini. 

%s Inspect6r. As Inspector he was drawing pay of R. 750/- from 

1.10,85. His py was ifixed correspondingly at P. 810/- in the old 

ce of ITO cadre on 22.1.86. Sb equent,ly, the recomreiidations o 

40 	
IVth ±ay Commiasion was made npplic ible frovi 1.1.86. Aoc'rdin to 

Govt. of India's Decision No. 25ay of such Govt. Cervrints Vho wore 

promoted aCLor 1.166 was .ixed'in the p1omotodpOE3t with retexerice '5t.'- fL_('.-V1 

to p-y fixed at the time of promotien 	hub the notional pay iii the 

lower poet in the revised scale Was to be fixed as Ofl 1.1.06 nXid 
thereafter ±ay in the promoted po8t was to be fixed with reference 

to pay in the lower post as on 1.1.86. Accordingly the pay of Shri. 

V .: Miithat in the cadre of Inpo tor drawthv pry of . 750/- wa 

to he 	t the ot'tge of 2180 in the reviuied sc ,ile of lnsp':Ctor 

i.e. 164o-0-2600 3-75-2)O and thereafter in the promoted poet o 

ITO hi 	y was to be fixed at 1. 2300/- on 22.1.66 in tIiC 0011€1 O f 

r. 2900*602300-E13-75-3200-100-350O under J'R 22-0, Jut instod of 
following the correct krccedure, the dtpnrttnent revired his pay in 

the revised pay I:O1le t1 k1rig piy of i. 810/- fixed in the old -oe 

of ITU prior to 1.1.06. This has resulted into drrwr-i ol' one 

inciement more from 22.1.86 till the date of his ret1.reort. 

/ 
LT 0 

/ 
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Conseqefl'iY his pensionggratuitY, .DCRG etc were also fixed wrong 

tuking the incorrect paY £iXatthlL while determininir, the perisiCflrrY 

belefits. Yoi.i are,therefOl'e, reciLtested to plee c rraX1gO to ;ecoVer 

the 	Ki excess r 	ent made to Shri V.T. Mathd. earlyth ordEr 

to C ettle the 	dit 	jection. 

( s. K.:Kl1!NNA ) 
Aceountr Uffluer 

\)4 
1 (J 

Ooy to 

Lri V.T. Mathai, 11/43 K4.Nt3r, B/4 1(anriri 	ik 
AIQd tbid-61 

lie to reueated to P1oaer OUfltI the ecot, WnOunt 
of R. 9570/- iramoditely. The Revised .kensiofl 
.. ryment Order it being isaied reprrately under 
jntimtion to hint. 

V\7 
tocoan( )fL'icc-r  

() I 

-- 

[1 
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Conseqen1y his pension,gratuity, DCRG etc were also fixed wrong 
toking the incorrect poy £ixatiri while determining the perisinry 
benefits, You are,therefore, reoLlClsted to plense irrange to ecover 
the IcNxvl excess r ment made to Shri V.T. Math1 early in ordr 
to -,ett1e the rjujit 	ection, 

( S. K.:KiIANNA ) 
Aceount Officer 

Co.4y to 

Lrj VT, Mathai, Fl/It 3 K .K, Nj q ', B/4 	1j 11me  

Ito to r0quosted to plOaerjCund the CCOVE3 ztmotrnt 
of Is. 9570/- imxneditely. The Revised .kension .'rtymcrit Order is being isoued ror.rte1y Under intimtjon to him, 

( tocounC J'fficer ) 

7i2(O/  

/ 	 L 
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Ibm edabacl. 
Dtj 	1O+.V)92. 

V..Mathai 
(Retired Incocee,taz Officer) 
M"431  K.K.11nler, 
Near Ranna Perk Society, 
Gb atlodis, 
AJi m e d_b a d 3Q1 

121 

The Cotnmt5atoncr of Income-tax 
Gui arat, 

!t t III, 

	

f 	d. 	d. 

Respected Sir, 

Subs.. (1) Request to stay the recovery 
of exCess pay drawn through wrong 
fixation of pay on promotion as 
IT,O.Group 'B' 

(ii) Request to treat the special pay for 
the purpose of fixation of pay on 
promotion trom IJEIC with special pay 
poet to otber Uiber post as per 
the Judgemont of the Control Administrative 

\ 	 Trit*abala Judg6nents in the CaS( of 
1mi1ar1Y PPROe 1QrsOn8. 

L 
The petitioner named above retired from service with 

effect from 31.3.19919  respectfully make the following 

8Ub3..ssjrine for your kind, sympathetic and a favournblo 

consideration. 

	

2. 	The undersigned is in receipt of pension with 

efleot from April, 1991 rular1y. The Z0r1&1 Offioir, wo 

is the authority for pension after authorising the pension 

anc other ponatonary benefits, had raised an e;dit objection 

in the petitioner's case, that there is an over-payment 

in the petitioner's case and thereby the underiigned is caked 

to repay an amount of its. 9570/- ( Co' of the Zonril accounts 

Uffior1 8 letter in question is enclosed here1th (4nnex, 'A) 

for ready reerence). This because of the fact that before 

the C.C.S.(R.P)Rules, 1986, whicb came into force from 1.1.86, 

. . . . . . 2/- 
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but the ciroulara regarding revised pay were tL38L(Xl 

very late, the petitioner was prootei as Incomo.tax Officer 

Gr ;p'i' on 22.1.1986 9  and as per the then exiting provtaict 

of 	vi..ua pay ucules, 1973, the pay of the petitioner was 

£ixeci in the nanner indicated below. 

Püy as Inspector on 2 .1.1986 n, nO 

Ad(-I One inorit in lower 
cadre 	 Rug2 

Its, 775' 

Adopt next biber grade in 
the *lo of Ra, 650.30.740-. 

Ooo. 
L]3-50..1200 	 h, 810, 

3. 	The i*titioner'u pay was fixed at iL. 810/- 

(In C,C,3,(11P)hu].ea, 1973) as Incce-tax Officer Group'B' 

on prqnotion i.e. on 22.1.1986. Aftervards as pur the 

,C,C,(RP)Ru1es, 1986 1986( which came into implimentation 

in the faS Lnd of the Calender year 1986) the pay of the 

Petiticzer waz agoiri retired xider CC.i (.LP) .ule, 1986 taking 

into account the pay of Ras 810/. which was fixed earlier 

without axing the pay first as on 1.1.1986 in the cadre 

of Xn8peotor and then on 22.1.1986 in the I.2,0'u cadre. 

This wrong fixeticn resulted into excess drawals of the pay. 

The petitioner was not aware of this fact. This fact cEime 

to the knc*iledge of the petitioner only ven it was intimated 

by the ZOfll Accounts Officer, C,B,D.Thmedabad by his 

latter No.ZJ0/GUy/V'rM/3106 dated 11.2.1992. The Zonal 

accounts Offtqtr, CB.T,Ahmednbad vide his letter k. ZAQ/ 
GUJ/CBtT/56017/ 	00900/,&I 86 dated 6, 11 .1992 furth€r 
requested the Pay and Accoimts Officer, Centr0l Pension 

,Accounting Officer, New Delhi to make arranenent for 

carrying out the nodtficatjon of peniion payable to the 

- petitioner and also requested the Branch Hana;er, state 

Bank of Inci, Praatinr Brunch, ithmtdijbc1 to recover 
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sum of ltsp 9688/.. from the Dearneus lteliif payable &onthly 

and also to pay reduced pension after comci.ztation nt kis. 875/ 

instead of Ila.900/.' as sanctioned earlier. In this connection, 

the petitioner begs to aubc2.tt that therL is no excess paytncflt 

of pay and aflowrnoea in the petitioner's cusS in vi.i of the 

following factas- 

4. That the petitioner was working as an Upper Diviaion 

Division Clerk in the Internal Audit Party, Bhavnagar under 

the kind control of the then Inspecting Assistant Conntoa toner 

of ICotnOs.taX(.AUdit),(NOV redédignated as Deputy Corntnisaioner 
f2c' L/-73 L 

of Income..tnx(AUdtt)fl  As the petitioner was satlsl'yin.g all the 

odttiofl$ of poating in the Internal Audit Party, a special 

pay of Rs. 25/_ with effect from 2,40973 per month ws granted 

to the petitioner as per the order No.1t. 10+.s.1/70 dated 

5..1973 of the C. I.T,Gujarat. III,1Abmedabad. 

	

5, 	That the pptiticrier was in receipt of this special 

pay till the petitioner was promoted to the post of' Head  Clerk. 

When the special pay of Its. $/— was granted to the petitioner, 

the petitioncr was a oon(irmed U.I).((Confir!ned with effect from 

1.11.1966 as per I.A.C.B.1t.thaVnagar'u order No. BB/Eat,26(6)/ 

66,67 dated 21.2.1967. 

	

6. 	At the initial stage, this special pay having been 

granted in lieu of higher scale of pay and this utand hna 

then been revised with effect from 118 12.19?9 by C*4 NO. 

dated 31,1291979 having been granted in lieu of aduoue 

nature of work(Copy of Q4 enclosed§ Annexure 'B') But 

unfortunately, while £1.xing the pay on prorotton as Head 

Clerk( promoted on.1!,,the special Pay of 1(. 25/-

per month granted was not reckoned 88 111 rt of pay on 

promotion. M extract of the pay fixation on iiromotion 

done in the case of the petitiLner's case 18 us xider for 

ready referczice 
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Pay as UDC as on 6.9.1973 	 Rs. 440 +25 SP. 
Addi One increnent in lower Post 	Rs. 12 

R. 452 

Pay fixed on next higher state 
in the scale of Ra. +2-1.-5OO- 
EB-15-.560..20..700 	 R, 1+5 Plus Ra, io pp. 
(P.P. of Ra, 10/.. will be absorbed in future increment) 

The U.D,C.S, posted inlntorna]. /udit were based on 

Seniority oum-.Fithesv,that is to say U.D.C.. who Can make 
deep study the tiles and put up the same to the Higher 

Authorities, 8imilur.y in May, 1979, the Govt rniient of India, 

Ministry of 3veriue hd issued an 0 M No, 17(2),ItJJ7 

c1edth Miv 1979 placing some kienior U.D,C,S to the special 

pay of kts, 35/'. per month. The Duties assigned to these UDcv 

as per C.B,D,T,'a letter i.No. 11019/68/ 79 AD,VII dated 11.2.80 

include the U,D.C.B, dea].ing with Draft Pares and P.A.C. matters 
at the Head Quarters office of the I.A.C.(Audit), Chief Auditor 

(.&udit+wI.ng)( Cl5use(f) of the said letter)(Gç,py of the loerd't 

letter Onclosed for read reference(.nnexi'e 'C'), 

That the petitioner most respectfully invites your 

kind attention to the Judgernent of the Central /dministrative 
Triburl in the case of adiqali Azamali Saiyed and 13 others 

Versus ' Tbe Unici of India (,C No, 1+95 of 1962) Wherein 

their lordship held after bavin,g been given ser1c.is thought 

to the provisions contained in Rule Fkt,22-C and implication 

of the circulars in the subject u that the sanction of 
I r' 

special pay to the Upper Division Clerks workig/the Internal 

Audit Party to' be treated as part of pay on promotion to 

Higher post. This Judgemnent of the Central Jinistratjve 

Tribunal ws based on the Juagernent dated 10.7,1979 delivered 
by the High Court Kerala Vs the Secretary Central Board of 
Direct Taxes, New Delhi ( Co' 	1olosed(Annexure '.1)'), 

Shri Sadiqali A.Salyed and 13 others were also similarly placed 

person like the petitioner,) 



/ 

/ 
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9. 	That in the caaeø of U.D.C.e who were granted 

special pay of Ra. 3/,. per month in terms of O.H No. 7(52) 

,III/7, 'dated 5.5.19791 the Department of Expenditure 

had isaued an 0 )L No. 7(35)/E.IIT/87 dated 1.9.1987 that the 

special pay granted to the U.D.Ca can be taken into account 

for the purpose ottion of pay on promotion to the post of 

another higher scales, and this was based on the Award of the 

}ioaxd of krbitraticn provided tbati- 

4 that the incumbent is a substantive 
bolder of the post to which the special 
pay is attached 

wig 

(b)that the izicunbent, on the date of his 
appointment to higher oøt, is officiating 
in the lowir post to which the special pay is 
8ttached, contiUoUly for a period of not 
icas than three years. 

this orders takea effect from 1.9.1985 
(Copy enclosed(AnnexUre ''E') 

10. 	In ccntinuation of the above circular, the Department 

of Expenditure had isued another 0 11 Bearing No, 7(29)/E,IIIJ 

89 dated 22.5.1969(CoW enclosed hore.,ith for ready reference 

(Annexure'F). In this very circular the benefit of merging 

the special pay granted to U.D.Cs was extended to the tJ-D.0 

promoted prior to 1.9,1985. On knowing the facts that LThri 

.A.Saiyed and 13 otbera have got their pay refixed after 

taking into account, the special pay which they were in 

receipt on account of their posting in Internal Audit Partr, 

and also on plain reading of the circulars mentioned above, 

sever5l employees, who were in receipt of special pay on 

account of their posting in Internal Audit Party have 

approached central MIministrative Tribunal for getting 

their pay refixed, The names of the orrc1018 r 
.i) Shrj N.K.R,Iv8j 	

CAT' Un 
(2) Shri.V.B.sbah 	 8 JUdgement is  

W ofj 	
r 

t46eflent I 
V,B,shQ h is OflClOSOd 'anne. 1Q 
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In the oases of the above of1icial, their pay 

has been reflied taking into account the special pay as part 

of pay and they are ailowed the arrears fror. 1.9.1985  c*wards,, 

our honour thuugbly convince on plain reading of the 

Judgunent of the CIT and also the wording given in the Jucgernen 

allowing the brietit to 6bx'i V,B,,hah, more particularly 

the underlined portion 0  lefirned. 1Advos'ate far the Iondent 

Mr. alatt fitntes thRt thp GQvernmt hnn DAEDed fleousanrY. 

order 0 11 No. 715)/.IIIJ87 dated 22.5.19899  yhiJ are allowed 

to be brc.l on file, by vhich. the claIM - of the tetiti.pner 

has  been nUoWc " that the xpj petitioner's cue is fit case 

for grentln.g special pay as part of Pay on promotion. A oopr 

of the said circular is enclosed herewith for your hc4lour'e 

pereal and record(4innezurs'H) 

Further Bhri P.D,Panjwani, (Jetirel I.T,0) bad also 
gone to the C,i.T, for getting his p&y refixed after 
considering the ppuoial pay of its. $/. which he was in 
recuipt of vbilq working in Internal audit Party. In his 
case also the C,4.T*  bud given the Judgecierit in favour of 
Libz'i P.D.Pijwanj (Copy of the Judgeint encioaed(Arije.I It 

LVen Shri fl.t,3ongdjwal5  bad also made a repreaenttjon 
to the CBDT, Now Delhi for getting his pay revised taking 

into account, the decision of the C.A.T. and C13r'T bad taken 

a c1ecisto2 in favour of Shri Bngdiv,3 , a copy of Board's 
letter is enclosed(Armexure (J) 

114. 	From all these C.A.T's judgerent as well na the decjsjoi 
tn ,,,en by the Board in the CnSe of Lri 

Inspector, it a crystal clear,  case that the Petitioner is 

entitled to get ay prvlsed after taktng into account, 
the special pay vbjoh petitjor is in receipt at  the time 
the Potitioneris posting in Internal Audit Party, 
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The petitinertherefox'e, most reapoctfu11Y submits 

that if tbo  special pay is oonsidered ad pay is refixed in 

a000Xl(ieflCS with C,A.T'8 Judgemeflt cited above l  the ponittOfl 

Pay i'iattcn yjth- 	Pay w hout con-
it fixation 

conaideratiofl of 	sideratiofl of 
special pay. 	 upecial pay. 

1 	 1 	2 	3 
- - - a 	•. 	S 5 	

- S S - - - 
	 - - S 	 - - - - 

	 - - - 

Fay 	as U £IC, 	
its, 140 PaY its • 1+40  

Add 2 ip, P By. 	its. 	8 
One 

increment in 	
inor. Liii' 12_ 

lowX' -oat. 	Rn. 1 
As. 	 • 

Adopt neat 	 bighcr 
bjher •ta$$ 	 ataO Rs. 455 + Ps. 10 PP 
in the ac1C of 	 (on protnttcxi 
ds. +25.15"500" 	 as lic, 
B15..560"20" 

700 ( on protnoti.Ofl 
as HG on 6.9.73 Es.585 

cn 1.9.197F 	Rg,500 	its. +70 

on 1.097 	Rs,515 	Ps. +85 

On porotton as 
Inspector in the 
calS of Rse 1+25.. 

800 on 27.10.75 
Pay. R3.515 Ho. e85 

Add* Che 
incrunent. Its.  

ka,530 Ps. 500 

4dopt next 
biber atats. R8.54  Pu. 515 

on 19091976  Ra9560 h. 530 
(1ncrcnait -in 
Inspector's cadre) 

on 12.7.1977 
(Two aQV8flOO 
thcreits for 
passing the ITO. 
Group '3' Lz1u.  fta,600 Its. 560 

1.10.1977 Ri.620 Ps. 580 

1.10,1978 Ba.61+0 Its. 600 

dta10.1979 Rs.660 R, 620 

in the cue of the petitioner will be as undor1 
Puy wrctlY fixed 
on which Z/O had 
roisod objection. 



;8s 

3 2 a — — 	- w 	a, 	— - _ n • - S S — - — - - — S S - — — 	— — w - 

i10..i30 	Rs, 680 Rs,61+0 

1,10,1961 	R. 700 Itn,660 

,10,182 	Rs. 725 rth.680 

1.10.1983 	Rn, 	750 Ru,7CXJ 

1.10.1984 	Its, 	775 hts.725 

1.10.1985 	Ra. 800 Rs.750 

Pay. 	1t8. 800 
Ra. 	+0 

961# 

R, 750 
ha, 	.i0 R18 

. 
lie. 	150 

Its. 	i0.00 
its, 	1 1+5.00 

I. 2151+ Its. 2023e80  

Addi 	20,4 	ha. 	160 R8. 	150.00  

Pay required to 
befiediflthU 
o1e of its. 161+0- 

602600EaS'75' 
2900. 	 Its. 	2360 Ra.2180 - 

Ita.810 (old pay 
on prnotion as 
ITO on 229$.86 

on which pay 

th the acele of 
fixed 	o on 
22.1.1986 R. 2000 60*2300 

EB.75..3200"100 us I.S.O. 
3500 wrongly with ut 

fixing the 
Pay 	 Its. 2360 Rs.2180 pay initially 

in apeotor' s 
/dds Cne mere— cadre on 
ment in i4 	r 1.1.1986 Post. 

t8 9  24 Its. 	2240 ( pay drawn 
Adopt next wrongly after 
hther utage 	Its, 21+50  Its. 	2300 Its, 	2375 	wardd 

on 1.2. 87 	h. 2525 it3, Its. 	21+50 
on 	1.1,1988 	its. 	2600 L, 	21+50 ith. 	2525 
on 1.1.1989 	ith, 	2675 Its. 	2525 Its, 	2600 
on 1.1.1990 	its. 	2750  k(s. 	2600 its, 	2675 
on 	1.1.1991 	Its. 	2825 Its. 	2675 Rn, 	2750 
(rettred on superannuation with effect frion 31.3.1991) 
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The ubove poaition of pay inctCateB that the petttioner 

sill &Ot one inoreuuint more than wh8t wae actuallY drrwn at the 

tire of rettretnent, which is now subject mattor of Audit objeotlOfl. 

The petitioner tberutore, earnestlY re'tUcstCd that 

the flc*oursble C • I. • Guj urat. III, Ah t,dtbüd to give h Lu 

yaluable direction totba I).puty CommiaBioner of lncome-tu, 

hmedabaCi 1ango 6, £bn4sbad to ref ix the PnY of thu 
petitontr 

conslde~-in& the special py as part of PuY ii per the 

discriCtioflery powers vested with the lionourable Comi1.LDr' 

of income-tax and in the altern&tiVU a reference my kindly 

be mnde to the Board to redree3 the grievance of the 

petitioner if the isue involved in the matter cannot be 

dccidec by following the cieclaiofl to the Central 

AdministratiVe Tribunal, than there will be no recovery 

in the petition5r'5 CaSe and on the contrarY, the petitioner 

is eritttlad to some arrears of pay arising out of the pey 

fLxLttcfl Witil effect from 1.9.1985 and other penat riury 

beefit5 also. An early decision in the matter is i'equeuted 

aa the Djs1irising Benk will be recovering the excCu8 

payment as thtiu&ted by tho Zonal A000untl3 Offtc(,r, from 

the 1)urneuB relict payible to the petitisnor. The pot.tiuneL' 

is retired on superannuation with efi'ct frcm 31.3.1991 unc 

now pulling on life with the liitod puaion. The curtpi&ment 

of pension and reoovety of the exceas payn€nt of p' and 

allowances will adversely effect the ltvily-hood of the 

pLtitioner. It is therefore, requested that an early ducision 

in the matter may kindly be taken, for this act of kindness 

the petitioner ever remain8 grateful to your honour 

banking you in efltiCtPDtiCl, 

YourB fal thfuU, 

1ncl: Annexu:cs 	 ( V,T, MATIIAI) 
A_toj 

ubiittj through 
1 0/-. 



ci) 	The 	 fl1 iAS2i8tUt COt8$t0flbr of IflCoU't8X, 

(Ada) ,Qtiole 8(1 ),DDQ,hath 

(2) 	The Deputy oommissicnerof Inoome'tax, 
Abmedtd Range 8 9  Ahmedabad. 

V tQI The Zoal Account8 of ftotr, cBi'r, 
id floOx', VaS12WJIa Cianiber6, Ashram 

&>eU, Abmtdabed with reterC° to his 
letter 	

dated 

110 .1991. 

() 	
The pay and Accounta Orricr, 
Centra' PeniOfl coounting of'ice. 
27+ Sh&3eed çiptetn Qavr Harg with 
&irniVaaPUrt flew i)elhi 1iQO  
reference to ?,P.O. No. 56o1791O0900/238  

(5) 	The 	,tn-tX OtfiCeI', Adm. III J1hmedabad 

(in okiargu of pension and staff rievance) 
for jflfoft8tt0fl. 

/ 
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JN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

77- No.  184 OF 1986 

(S.C.A. No. 459 OF 1982) 

DATE OF DECISION 28.1.988 

ADIQALIZA3 .AL,ISAIYAt_&13_CRS.Petitioner 

J.R.  NANVATI 	 Advocate for the Petitioner(s) 

Versus 

UNIONOFIN1IA&ORST 	Respondents 

R.P.BMTT 	_ idvocate for the Respondent(s) 

(..ORAM  

The Honble Mr. P.H. TRIVLD1, vice 

	

41 The Honble Mr, p.j<. 	jcij 

CAT.  

(r 	 - 	
copy 	

/ f' b 	

0 

fc 

(3) L 	 . 	Py ., 
 () W11 	

the 

	

pphc'a. 	
'1 



- 
2 - 

: 	I 
 sadiqua11.bZeflhi Saiyad 
 Shnti1al Manelxlal Pate1. 

 Ye3swant KanilEil Pandya 
. 

 
k.. 	Shar}.arEfl 	1air 
A-run ParEhottem Ku1keLn. 

 &uSU(an Kantilal PriIth 
). Pravin ChandraShekhr Trivc-di 

e. Ihwin Bhikhalal Bhatt 
9, T.K. Shankaron Nair- 
1C. K. Abrahim Thomas 

 1rvindbhai Fuichand Shah 
 Siraj AdanDhai Mansuri 
 vind)cumar Sornchand Shah 
 Prahladbhai tevthankar Raval 

All pre5entlY servinc) in the 
office 

the Corru'issiOnar of anC subcffiCe of 
Inccrt-taX, 	NavrefljpUra. 	hrrdabad9. 

'.. 	Petiticnr. 

(Advocate 	$ 	J.R. 	anavati) 

Versus. 

Union of In :ia, 
Tc be srv tnr:uh Secretary, 
Ninistry of Finance, (epartrrflt 
of Revenue and Insurance), 
New Delhi. 

Secretary, Central Board of 
Lirct Taxes, New Delhi. 

CornrnisiCfler of Income-tax, 
GUjat.?Ir .Ahmec3al)ad, Aaykar hav.an, 
HavrancjpUra, Ahaac3-'. 	 ..... Rndflt. 

(Advocate z R.F. Bhatt) 

J U t' G N. t N T = = = 	= = 

T.;.H). 184 OF 1986 

459 CF 19C2) 

Date : 28.1.19e8 

- 
Per: 	 Zr. ?s1.s oshi, JUc.icia1 ierrCh.r. 

(14 in all),out of which 1 to 6 
•s•') 

enc 9-Ø14 wr)c1nc as nspctor anC Ptitinr  
E 	 c -ad 

 

/ 

n the 	 ' 

' 
bJ.I. 

t 

I 
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-pecia1 pay of Rs, 25/- per month was grantee to all 

U,t;.C. clerks posted in Internal Audit Party of the Income 

Tax Liepartment, as per letter F.No.6/84/69 Ad.IX dated 

10.12.70 of the Government of India Ministry of Finance. 

By Board's letter F.No. 66/88/12 AD.VII dated 6.12.72 

addresed to the Commissioner of Income Tax (ennexure 'C'), 

the nature of the special pay was clerified in paragraph 7 

thereof, which reads as follows :- 

'The President is pleased to decide that the 7 new 
Posts of Acdl. Commissioners ônci the 90 new Posts 
of UDCs for Internal idit Parties should carry 
Special Pay of Rs. 150 p.m. and Rs. 20(25) PM. 
respectively. The Special Pay of Rs. 150 P14. is 
beino attached to these Posts of DDI/IAC(udit). 
in view of the specially arduous nature of,  the 
duties assignec' to them. The Special Pay of 'Rs.20(25)pm. 
etteched to the above noted Posts of VDCs in the LJPa 
hlbtrited as WvinobT-,en sanctioned in lieu 

of hiqhr scales of Pay.° 

According to the petiti-nars, when they were promoted 

to the higher post i.e. Inspectors or Head Clerks rch 

prior to 1979 they were entitld to fixation of their pay 

scale on promotion takin-  thto consioeration the special. 

pay drawn by them, in terms of the provisions contined in 

(C). Consequently, whn their pay was not fixud 

in accordance with the sa.d provison they mde 

reprcsentatjcns Annexure 'E' to 'R'), Th- Ccmrissjcncr 

of Incorn Tax, Gujarat_I, by letter dated 3.10.61 (Ann. '5') 

infcrr-c' the ptiticncr No. 1 to 8, the decision of the 

Central Bcarc' of Direct TaxEs, in its letter dated 16.9.61 

tc the effect that the spccia] pay tc the officials in 

was bin; given by ard.iouFn s of job fc'r wcrkinn 

f'P in 14n1 /.1ojt Parties arid "hot in lieu of seporate 

a'her 	of_pay," their reuest fcr tratmnt of 

seci)y as part of basic -pay fcr the irpose of 
11  

pay on their prcmotion can not be 

Being aoorieved by the aforcaió decisic 

Initially, rnve th High Court of GJjarat by 



Special Civil AppliCatiOn No. 459 of 1982 on 25,1.1982 

under Article 226,14 & 16 of the ConstjtUtiOfl of ln..ia. 

They prayed for appropriate writ or order directing the 

Respondents to fix the pay scale of the petitioners on 

promotion taking into consideration the special pay 

drawn by them on the date of their promotion as shown 

in their representationS Annexure 'E' to 'R' and to pay 

them difference between the amount so fixed and the 

amounts paid to the petitioner. They also prayeo trat 

the orddrs qf pay fixation on their promotion as mentioned 

earlier be quashed. 

4. 	After the Rule was issued, notice were issued to 

the Respondents, however, no reply was filed by the 

Rsp:ndents. In the rneantme, the aforesaid application 

now stands.transferred to this Tribunal, by operation of 

the provision contained under section 29 of the Adninistra-

tive Tribunalst, 1985. Again fresh notice.swere issued 

to the Respondents. In response whereof, Mr. R.P. Bhatt 

ar''-arcd for the Res - ndents, however, no reply has been 

filed by them d:spite several op:)Ort-inities were offered 

to them. 

5. 
when the 6̀  tel CJ1 	for firii hearinr?, 

J.r. J.R.Ienavtj the. loarnc. C3UnS1 earj.. for the 
a'ljcant 

sur,jttec that the case of th PCtitioners is 
5 erely COV 

	

	
by 'the jud.m:nt dated 19.779 deliver 

Curt of Jra1e in 
 '7f '&7 Jrv/ 	ecretaj, 

Central :ar of LirctTaxes, 
w 	and th

eCorjssjofler of Income T:, era.) 0' 

sDueht twO mnth t1m to fo'arc the 

	

f Rcz-r, rts 
aJtorjtes 	s r rant 	t er I • 	• , 	:att c 'Jld nt re-t th 

re\7d by him, tn rn:ttr was ajr, 
Cft for fini  

hEaring. We 
havc hd ). j.R.

s'n
N. navztj . . 	tt, t:i learnc 	

for the 
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L. 
the Respondents respectively. 

It is significant to note that the plea and the 

claim which was raised by the petitioners in Q.P.No.404/77, 

is quite identical to the petitioners in the instant case. 

Tne stand of the RGSp 	nt.s in O.P.1o. 401,t77 ..,as that 
the statem - t made in praoraph 7 of letter dated 6.12.72 

was clearly a mista)ce anU subsequently when the clarjfjc 

tion is issued by the President,, the petitioners cl.im 
merits no consideration. 

7, 	Annexure ' D' is a copy of the Governynn of Idis' 

letter dated 31st Lecernbar, 1979 addressed to all 
Commissioners of Income Tax; wherein it has been conveyed 

that in pare 7 of the letter dated 6.12.72 it has been 

ryrtent1y stated that Epecial pay for the post of 

'Joer 'LAvision Clerks in Internal Midit Parties shou1db 
tratedashavjno been sanctionee,  in lieu of higher scales 
of pa 	It was further informd that the President was 

pleased to make the following corrections in para'7 of the 

said .1tte dated 6.12 .72:- 

t1 For "in lieu of hiohr scales of pay" 
read Siforad 	 of work". 	 - 

it is partjrrt to note tret once the Prcsjnt 
C1C( that thee special pay of ks. 25/_ an ntly 
Inc 	to Fs. 35/_ pr 'r.nt:. Cttc. to the Po5tef 

inuc 	in th 	ntr1 	dit arzv under th 
of the ls- -Ctn 	strt C  *\ 

treated  

	

as h'vin 	san:ti'j lieu of 
hIrh 	sl 	of pay, CQfl!tjtUt 	ccndItjn of Service, - 

COfltCjfl.-( in ltt•zr dated 10.17,70 an:. in 

	

dta( .i.7 	u--- till 197g. 
t ..'az .ec1ar- 	b' lctter ctc' 6.12.72 

	

that cxtr. p'rrt çlven t: thr 	rs 	of lntrna1 
'It artj.es \-:as ir. li.-u of 	'ce1c. 	f pay, if thet 
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s it W0U1c be rcckonable for the purpose of fiti0 
of pay un(cr Rub 22-C of the Fur 	nta Rules, In LXNajcr 
C. £iroha1 V/i. irector Generai, Arm; Forces Mdicl 

Serviccs, 'ew T-1hj & Anr. (A.I,:-. 
1972 S.C. 628) the £up 	

Court held that the Governm.nt 
has no power to 

alter cr mdifythc COflCtj 	of the- service of a Gvrrmrht 
servant with 

rotrospctjve efft to the prjudjce of the 

	

Gcvernrnt Servant 	In the ir.stant case, thrfore, when 
thc President .,Tade correction in pare 7 zf the letter cate 
e,12.72 in the year 197k it can not operate retrospectively. 
Anttiv all the petitjonrs were 

prornote either as 
Inspectors or Heat Clerks from the post of Upr 

DiVij0 
C1€.rks prior to 315 t Deccntr, 1979. EvinUy 

thereor 
the correctjc intr'uccd 

thereafter can not act  to th 
of the 

petitjr Who were çrant'Rs, 25/ 

increeo t:. Rs. 35J_) as specjal pay Which 
we.!cflc ti nc.cflhjE.Jfh. 

In C.P.NO.r/7./ 1•, 	 :. 
was) has eluci6atc 

e thein 	
ren 

clrifjcatjon isu 

	

as 
th Pr-jt 	

un 	_ 

I 	in ernt 	
h C)Ctentiorj tht it 1! 	

t 	 Cf ' 	Pr•..Fi: nt t 

	

riv t- 	tir4  as t 	wu1 not COs 	
ert of pay in th bower Id 

for th pur;-ce cf fixt t 	 jcn 	injj 	
in th poeon :'rortjcr4 as i the ri&turc of Ext. finc i difficult t h:l 

that thc Ptltr4r t th 	
'.hjcb a:rue( tc 

	

th 	th 	
cf >:tr. P: en 	.2 in as mach s -xt 	£1 	

P2 rtir  

	

a.:. 	
now. 	n S c :t.;t, 	isor 

	

or r 	 by the Pr€sj 	thet t 	paynt n lj 	
cf hicher scale of py t U Cl.rk  

\ 	
nternal kc it Pert 	not 

\ 	 •:j Pay 	
of ichr s:e 	of Pq'., 	it 

5 	
mer r: that ifl t-.j COfltt th 

V-- 	rr 	n ere-':. 2 of th -c 	ilvcr.t ar 

	

C 	 t r.:- b :r 
th 	Lm- 	ti - eff-t 	ll t: 	

f€ct Cfl( or -::. 
r: t: b 	r' t et- a Iâ\rrt 	eu cf F 	 i li ey, 	..s ejs0 t h 

n:'tjcec 
tht 1n t 	 Sar1. arere. (percra.h 7 	in 

	

a 	
is 5 ;ucht t b ma& bt'e(.fl the sum Cf R. 150 -r n.:nt orcr 	

t b palo or 
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granted to th Assirtart Commissioners on the one hanc, and th6 sum of Ps. 25 grantee to the U.L. 
C1r)cs working in the Intern&l ucUt Parties. The 
distinction being real anc substantial, it must 
have been rnace after aDplying the mind with r'spect 
to the relevant facts as to whether in the one case it is for the arduous nature of work anc in the 
o.ther for other reasons;. 

10. 	After having discussed the-  provisions contained in 

RulE 22-C of the Funcamnta1 Rules and Sub_Rules 21 ( 25 

ot Rule 9 of thc Riles pertaining to pay, emolujent and 

special pay etc., hzld that the correct thing for the 

to do, according to law, was to fi initialr 
pv sceic In the higher grace in rep.ct of the petitioners 

:eckonIno the special pay of Rs. 25/- drawn by them until 

their promotion to the higher grade as part of their pay. 

/cccrdiogly, the r;sponents were directed to modify initial 

py fixation stat€cient in respect of the ptiticnrs taking 

into ecount the special pay of Rs.25/_ pr month granted 
t> 

therr as part of the pay drawn by them at the tin of 

their promotion to the hicher cadre. In the inFtant Case, 

nothing has b-zen shown either by the Resrondents or by 
their coun1 I;r. R, i.Bhãtt, as to hw a ciff.rent vi.w 
Cn b takên 	The Petitioners in C.P.z 1  4014/77 and the 

. j titin rs in the prnt case are 5 ir!lrly ituatc, the 

raie b•forc K.rala igh Court in t,,,c,saic case arc 
q. 	& crtjca1. 	i 	i 	 irj J-r. 	. R. Nanaveti, the 

:. une1 for the PCt1tjO.r 	that the- deartnt 
in 	pal acaint th judcrnt in C.P.i0 4014/77 < 

n; bn final ar,c: conclusive it is bij 0  
ehet cm thy c f. r. not cny th bjtt t 

t 	W'n7,  arc imilaly 	t:t. W find 
force in te subij0 me 

by i, Naavatj 
rrr •  'h 

t:t th Speci1 pay crrjt 	to th€r ir, lieu 
C SorQ hicher ca1- am. th sa 	 tratec a 
pert of bic pay for th 	ur:o - E of fi>:etion of pay on 
th--ir prOmt'on 6  s 1n5-  •ct'r./: a 	Cl 	Th ci iio 
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thrcfrc convyec to them vice l9ttr date-6 16.9.8. 

AflUe '' can not b sustained. 

11-, 	In this view of the matter, we allow the application 

and quash and set asie the orders of pay fixation of the 

petitioners on their promotion as Inspectors/Head Clerke 

fl1EOC earlier by the R-.sp:rvents and dir:ct the Respondents 

to fix the pay rcale of the petition.rs cn prc'motion taking 

into consioeretion the special. pay drawn by them on the date 

of their promotion as shown in the representations Annexure 

'' to IRI. We further direct the Respondents towork out 

the difference between the amounts so fixed and the amounts 

aic to the petitioners anc ;ay the samE within three months 

from the date of this judarnent. 

In view of the special circumstances of this case 

that the claim of the petitioners has been unreasonably 

' 	 even after a verdict was given by the Kera.la High 

G:Iurt in 1979 (in.P.1o. 4C14f77 (supra)), 	direct that 

th 	R- sp ncent shall pi
•
K-o the petitioners collectively 

th cost of this 	 whi\we quantify at Rs.ThO/-. 

/ 

Sd/- 
Sd/- P. P7 

]1JDIC1L ME(3ER 	
VEHAIRMAN ' ) 

--': 

I 	(r/ 
 

I 
tI 

OentI / 	 Ti..5jna!, 

S•t1%.. 
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IX (pt,) 
Goverj-uent of India 
Ministry of finance 

DoPar'tont of Rovenj 
Central Board of Direct taxes 

- 

N3W Delhi the 3rd AUguSt, 1993,0. 
rri 

Sir, 

Chief coi5siex of Incoce Tax, b ad' 

Sub: Treatment of Special Pay for the purpo se 
of fixation of pay on prcnotjon to ~Agher post 	Shrj V.1. M3thaI; 110 (Rtd'. 

lam directed to refer t  
V
thdated 29692 received from Shr

o
. 1. rM

resen tatio 
tha,O 

n 
Retd)  of your Charge and your letter dated 2,flt1992 on the above subject and to state that the contention of the 

Z.AO, tht socijpay Qf 	drawn by Shrj M3that while wor1cjr, as UL in 	not countevd for t im purposes of fixationof pa on pruotionttho next higher post, i correct 	The refixation py and conseqjont recovery of Rs.1 970/.. worked out by the  
Z.A.O. iin order and Should be recovered from the dues of the retired officer concernod 
2. 	Th0 CAT'5 decision n the Case of Sh 	Sayed 
& 13'her is not autoat1cal1y applicable in the case 
of Sh M3thaj and accordn1y he/cannot clam, bgnef it of the judgoment of 	 thor cases.. Sh, Abthai retired ITO may be inforuiqd suitably 

Yours faithfully1 

(DIMIL. L}omA) 
Deputy Secretary to the Govt q of Indiat 

11o.Ath.,Iy/62/9394 	 Offica of the  Ckijf Co.js3joner cf 1ncom.tax, 
.Qbcc.Dt, 2,9.1993. 

Cooy fOrwzrdec to thr) Zncomet 
or Uocesry act.J(3a in the matter, 

C t') 	

Y, 

/7 	'/ 
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-, Qvornl w~ IIL of Iili 
of 11 

(i 1oi:1cf U.LLc'c::i: 'J'ic:' 

1K 
'q 

1 

cl 

']ew Delhi., the 20th J 

Jie IT Couuni , i.oncr of tncc'.-t 

-? 

-uhj ect : — Iiei:trtor:t of spocicLi pay for thc pu I:)n 	T IT 	n of py on 1rornQtLofl to li.jhi 	— 

J}:Lj 	:'. •i.. ' 	 — 

S!IUI4e.. 

J r, 

I 	.uu cljrocL 
dtd 2E3 0 G.looa 	on 

to refer to youi' 
thc 

letter No  
ovo subject 

l:eon ex 	iin1 in 	10 Li1 • 
and to 
t 	1:nF: 

sny 	tl:nl: 	the 
i:cerj 	1( that the Le i:efit of the 	C .4\ ,T. judqcm 	:t in the 	c;:;( 

J .A.SaiyJ Vs Union of 1nc1iamay be cj.tven to Shri gal  

Yours fQj.th:f1j:j j 

UI ) IT  

Lzo 7 
P-7 A 	t4 
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IN THE CENTRAII ADMINISTRATIV1  TRThT3NAL, ABM1DABAD BENCH 

O.A.No.590 of 1993 

Shri V,T,Nathai 	 ...AppliOaflt 

V/s. 

Union of India and another 	 . ..Resp.ndent 

Written reply on behalf of the rese04efl14 

I, G,X.Miahra Chief Commissioner of Income Tax do hereby 

state as follows s- 

I • 	I am conversant with the facts of the caSe and an 

able to dispose of the statement made hereinafter. 

2. 	At the outset it is submitted that the assertion 

of the applicant that he is identically placed with other 

employees who have been granted pay fixation, is devoid 

of any merits and is denied. The applicant has submitted 
that the benefit of merger of special pay in the cadre 

of U.D.C. working in internal audit office has been 

allowed to Shri Saiyed and others by the Hon 'ble Tribunal 

and that the same bnef it has been extended by the Board 

to Shri R.R.Bangdiwala. In this connection it is submitted 

that the special pay to U.D.Cs working in the internal audit 

pal!ty has been sanctioned for erdtous nature of duties and 

not in lieu of higher scale of pay. According to the 

Ministry of finance 0J4•No.7(52)-E.III/78 dated 5/5/1979 

((.I. Order(28) below FR. 9 (25) such special pay can be 

proteated on promotion for grant of personal pay equal to 

the difference between pay + special pay drawn in the 
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lower post and the pay due in the higher post on the 

basis of the baaio pay in the lower post, subject to 

the condition laid down therein. The said O.M. is anne-. 

xed hereto and marked ennexure,A. The Government's relevant 

instructions are annexed hereto and marked annexare 'B'. 

The Central BOard of Direct Taxes, after due consideration 

of the representation of the applicant, has rejected the 

same by a speaking order. The communication thereof to 

the Chief Commissioner of Income Tax is annexed hereto 

and marked Annexure 103 At this point, it is pertinent 

to submit that special pay means an aidition of the nature 

of pay to the emoluments of a post or of a Government 

servant, granted in consideration of (a) the specially 

arduous nature of duties or (b) a specific addition to 

the work of responsibility, as stated in FR 9. 

3. 	It is further submitted that the Respondents 

have followed the general instructions issued by the Govt. 

from time to time regarding counting of special pay for 

purposes of fixation of pay on promotion to the next higher 

post. The general instructions issued by the Govt. vide 

G.J. LP.O.?4.No.6(1)LIfl/3/65 'dated 25.2.1965 divide 

such oases into two categoriest 

When the special pay is in lieu of a sepa. 

rate higher scale, and 

When the special pay is NOT in lieu of 

separate higher scale. 

In regard to poete where special pay is esuet-. 

toned in lieu of a separate higher scale, the pay of 

the Govt. servant on promotion to ghigher post is fixed 

S 
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after taking into account the special pay drawn in the 

lower post, subject to the condition that the special 

pay in the lower post was granted in lieu of separate 

higher scale and that the special pay has been drawn in the 

lower post continuously for a minimum period of 3 years on 

the date of powmetion. In such cases, the pay in the higher 

post is fixed under the normal rules treating the special 

pay as part of basic pay, Even in oases fallift in this 

category, where the condition of three years is not eatis—

fied, the pay in the higher post is fixed under the normal 

rules with reference to the basic pay drawn in the lower 

poet(exoluding the special pay) and where this results in 

drop in emoluments, the difference between the pay so fixed 

and the pay plus special pay drawn in the lower post is 

allewed in the form of personal pay to be absorbed in future 

increases of pay. In both the types of caSes, a certificate 

is to be given by the competent auth•rity that but for 

promotion, the Govt.eervant would have continued to draw the 

special pay in the lower post. 

In the second oategory of oases where special pay 

is not in lieu of separate higher scale, the special pay is 

not to be taken into account for fixation of pay in the higher 

post but if there is a drop in e*oluments, the difference 

between the py so fixed and the way plus special pay drawn 

In the lower post will be allowed in the form of personal pay 

to be absorbed In future increases of 'ay. The special pay to 

tYDCs working In Internal Audits parties was granted by the 

Govt, NOT in lieu of higher scale of pay, but for arduous 

nature of work performed by UDOs while working in the Internal 

Audit parties. Thus according to the existing instructions of 

the Govt.which have been in force since 1965, the special pay 



cannot be allowed to count for fixation of pay on promotion 

to the next higher poet. In the instant case, according to 

the applioant'e own statement In the 01, he worked In the 

inteznal audit only for a period of about 5 months, Via. 

2.4.1973 to 28.8.73. Apparently, therefore, he was not ent.. 

itled for the merger of the special pay drawn by him. 

The recovery of R.9570 e dn account of wrong fixation 

of pay at the time of his promotion from Inspector to I.T.O. 

and there is no dispute about it. The issue about treaent 

of special pay drawn as TJ .1) .0 • has been raised by the applicant 

after about 21 years. It is a separate issue and should not 

be allowed to be linked with the issue of reoovery of undia.. 

puted arrears. 

In view of the aforeetated facts, it is humbly submitted 

that the application is devoid of any merits and deserves to 

be dismissed with costs. Since the applicant has taken 

advantage In respect of the pay fixation at the time of his 

retirement, due to the mistake, he cannot claim advantage and 

contend that the diffcrence is not payable to the Governmt. 

The respondents have therefore rightly started recovery 

proceedings against the applicant. The humble submission of 

the deponent is, the applica*±on is devoid of any merits and 

deserves to be dismissed with costs and the interim relief 

be vacated • Severe prejudice will be caused to the Government 

if the dues are not allowed to be recovered. 

- 

G.K. )!iehra 
Dt:28.2. 194 	 Chief Commissioner of Income-tax, 

Gujarat, .Ahniedabad. 

(M.R.Bhatt) 

Advocate for the respondent, 

YP 
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it  G.K.Miebra 

age 54 year working as Chief Commiesioner of Income Tax 

in the office of Income Tax, resident of Ilamedabad, do 

hereby ve?ify that the contents of the above paraS are 

believed to be true on legal advice and that I have not 

supressed any material fact. 

Dt: .H 
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APv;, C 	 ORDERS REGARDING SPECIAl. I'AY 	 535 

(.') lt.iiniy hnpcn that It semor )eIhOU piciinutcd to the hiRher po.t 
Ueloc eonplctiiig three yeats in the special pay post draws less pay than 
his juittor who is promoted utter complcttng three years in the special pay 
post. Wlici, e such ClIses occur, the pay of the scnior should be stepped 
up to the level of pay oh the junIor trout the date of 1ioiiwiioii of the 
latter, provfticd the junior was not dlo\YiHg ii higher pay thuuuit the senIor 
front time to titttc in the Amer post and the lowet toRt higher posts held 
by the Jttior and the senior belong to the sante cadre. 

(U.!, 	O.M. No, F. ( ( t).E. III (tt)/(x, duuied the lilh Jutitury, 196, 

Noft 3,—Itt partial modification of the provisions of pala. (a) (ii) 

above, it ltns been decided that even in enses where the special pay in lieu 
of a hQher We of pay has heett diuwtt itt the hattie imm  for brokci;' 

periods, the benefit of special pay being treated as putt of basic pay oi 
prottiohioti to it higher post will be adtnissibie provided the total of the, 
broken periods Put together is not less tItan three yeats. 

G.M. No. F. C, (I).E. III ttt)/CH, CLLLCd tttc 27111 l'cbiu;iuy, 1971. 

Nr1E 4.—lit eases where the special PUY in respect of the same pos 
has been etiliaitcet.l during the pICCCOing tluice yeats of the date of promo 
lion, the rule of' special PUY to be takcii into account for purpose of fixa-

tion of pay in the higher post, should be the one d awn  ininediately before 
the (tate oh piuniotion, suIct to the full Intent of other conditions 
overiiuup, fixutiott of' pay in tlte lnp.hcr post, as laid down in various orders 

issued l'tont titttc to time. 
G.M. No. F, 6 (t)F. III (11)/6R, uhued the 1211 Dccemhcr,1974. 

	

Ant/writ)' cwupe(en( to lix jao'. 	In regard to fixation of pay 

on protutotiolt under these ordet s, ifte followittg points have been raised 

\V ho •is the authority competent to fix pay on protuotioti to 
higher post alter ticatuig special pay in a lower post as 

of basic pay? 

Whether Administrative Mittistry is still reqttiied to issite sattc-
lion to the grant of personal pay under FR. 9 (23) (b). 

2. The above points have been examined in consultation with the 
Ministry of Finance and it is hereby clarified that the ituithiority compe-

tent to lix l)Y of LIII official on prutitob ott will also be enutipe) en) to lix 
pay and grant personal pay under the above orders. I it such cases the sane-
tion of the Administrative Ministry is not necessary for the grant of per-
sotial pay unless it is the competent authority to fix pay out pronlotiott. 

0G., P. & T., Leitcu No. 2/t/67-IAi', i,ued the (Lit Atoil, IWO, I 

(28) lrealntcitt of Sl)eChiIl pay gruitfed to Ul)Cs in iiu,i.Sccrc(ariut 

Adituitibstrattve Offices on iiroutotiotu,—(a) The special pay granted to 
UDCs tinder the provision coiutai ted in Ministry of Finance, O.M, No. 
1,7 (52)-U'. 111/78, dated 5-5-1979 I (,/. ()r/er pH) u/mt'e I is tint in An 
of higher scale of pay, but it is intended for cut,ututcx and inipoutahut 
(arduous) nature of work performed by thuemtt. 'ibis special I°Y elitmitOt be 

	

- 	 i -,' 	i1i•r' .."-,'-' 
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treated as part of pay for fixation of pay/tn promotion to higher post.
However, it can he protected by grant of/personal pay equal to the dif- 
ference betwcct t pay p/us special p,ty d r.t sht in the lower pmt and ite pay 
lixed in the higher post on the basis of pay iii lowet' post, subject Lu the 
following conditions:— 

 
(i 	It must be Cerl I lied that but for his appoint men! to the other 

post, the Government servant would have continued to draw 
the special pay. 	

/ 
The protection will be for so long as the Government servant 
would have continued to draw the special pay. 

The personal pay will be absorbed in subsequent increase of 

(LI. ML., Letter No F. 9 (1)-1;. Ill/KU, dated the 16th Junc, I90, dddI05W to 
hrj IV. Ait,wduu, Natioual Cuuntt (JUN1), N1adut, J 

(b) Pursuant to the Award of the Board of Arbitration, it has been 
decided that Rs. 35 per month paid to UDCs as special pay under Minis-
try of Finance (Department of Expenditure), O.M. No. F. 7 (52)-E, 111/78, 
dated 5-5-1979 [ C. I, O c/or (23) ahuve I shall be taken into account for 
fixation of pay on promotion subject to the conditions— 

(1) that the incumbent is a substantive holder of the post to which 
the special pay is attached 

OR 

(ii) t hat the incumbent, ott tue date of his appuittttitetit to tughter 
post, is ot 1tciaitittg in the loss er post to which the special pay 
is attached, continuously for a period of not less than three 
years. 

These orders take effect from 1st September,. 1985. 
0.!., NI.!",, O.M. No. 7 (35)-F. 111/87, dated the lL Sepleniber, 1987. 

NOTU.—The condtion, viz., that the incumbent is a substantive 
holder of the post to which the special pay is attached, mentioned in item 
(1) of the above O.M., dated 1-9-1987 is valid even after issue of G.l., 
Dept. of Per. & Trg,, O.M. No. 18011/1/86-Est. (D), dated 28-3-1988 

G.I.O. (1) bolow P.R. 9 (13)) relating to simplification of confirmation 
procedure. I lowcver, the l'utuie ittcutnbentK whose confirrttatiou will be 
made only once in the service, as per revised procedure, will have to full ii 
the condition mentioned in itcttt (ii) of the above O.M., dated 1-9-1987, 
to become eligible fur the benefit of special pay for the purpose of ftx-
ion of pay ott promo! ion, and condition (I) will cease to operatc in their 

cases. 
0.1., M.F, U.O. No. 2329/1-. 111/89, dated the 1st August, 1989, circutated under 

C. & AG. oF India, Letter No, 708-Audit. 1/84-86.V/IV89 (Ito), dated the 1801 October, 
1989.1 
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L-.r A_26Ol7/3l/924AdIX (pt.)  

Govrncent of India 
Ministry of Finance 

 Departrnt of 1 ovunuo 
Central Board of Direct IL'axos 

S - 

Nw Delhi the 3rd AUgUSt, 1993. 

- 11 Chief COM111 isilorlur of inCome Tax, 

Sir, 

Sub: Tratrnent of Special Pay for the purpose 
of fixation of pay on promot1n to higher post 	Shrj V.T. Mjthj, ITO (Rtd, ), 

40 

I am directed to refer to the representation 
dated 29.6,92 received from Sh'1 V.T. Pjthaj, iTO (Jetd 
of yr CikirIje and your letter dated 2.111992 on the 
abovo subject and to state that the contention of the Z.A.O, that specia) py 	R.2— drawn by Shri Mthai while working as u 	in iA 	'not count 	for tta 11  
PUrPoses of fixation of pay on promotion to the next 
higher post, is corroct 	The refixation pEy and 
conseqont recovery of rz.Q 9570/ worked out by the Z.A.O. is.in  order and should be recovered from the 
duos of the rutired oCficor concerned'; 

2., The CAT's decision in the Case of S 	S.A. Sdyed 
13'.thers is not automatically applicable in the case 

of Sh Mathaj and accordingv ho, cannot claim beno fit 
of the judcjernont of the CAL. other cases. Sh Mthai 
i-ct ird ITO may be informed suitabiy,  

Yours faithfully, 

(USMIL. ALHO1BA) 
Deputy Secretary to the Govt. of Ind1a 



/ 

IN Tff CANTRAL 	MINL T-Liai,1111 TBIJ3UNAL 

ILLILAJ3AL ENGt 

ORIGLiAL APkLICATION NO.590 OF 1993 

V. T.Mathj 

V/s 

Union of India & anr. 

.Applicant 

.liesponcent 

- j.-LdjU1.L4Dj--L1  TO WRIM4LN RPLY ON &HALF 

- 	 LF  TH 	OiDN1i ;- 

As to para 2 of the Chief C.I.T's submission 

it is contended that the special pay to the UDO 

working in the Internal Audit parties has been 

sanctioned for "arduous nature of duties" and not 

"in lieu of higher scale of pay". 	In Xx support of 

this 	arguments he has quoted the circular CM No.7(52)- 

LIII/78 dated 5/5/1979 (G.l.Ordor (28) below FR 

I
9(25) issueo by the Ministry of Finance. iiccording 

to the said circular it is argued that such special 

pay can be protected on promotion by grant of 
17 

personal pay equal to the cifference between Pay plus 

special pay arawn in the lower post and the pay due 
IN 

...2/- 
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in the higher post on the basis of basic pay in the lower 

post, subject to the condition laid down therein. The 

circular quoted above is effective fiom 5.5.1979 whereas 

the petitioner has worked in the Internal Au1it Party from 

2.1+.73 till promotion as head Clerk on 6.9.1573. Prior to 

the issue of the said circular the notification issued by 

the Ministry of nance vide its i.14C.6/8+/69'd IX dated 

10.12.70 forwarded by the Board vide F.No.66/88/72 11. VII 

dated 6-12-72 was in exi. st enc e, acc or ding to which the s p eci al 

pay of 	.25/-  p.n. 	attached to the post of TJ.L.Cs in the 
Internal .udit parties should be treated as having been 

sanctioned in lieu d higher scale of pay. 	The Central 

Administrative Tribunal, Ahmedabad Bench has considered both 

these circulars while disposing of the A tition filed by 

hri 	adiqali Azaali 6 aiyed and 13 Others in order No.T.A 

No. i8+ of 1986 	No.+59 of 1982) dated 28.1.19881  and 

directed the department to fix the initial pay scale in 

the higher grade as part of their pay. 	Thereafter, the 

Central Ainistrative Tribunal, Jhmedabad Bench has 

allowed the appeals, following the above decision, in the 

below mentioned cases. 

Name of the petitioner No.& Late of Decision 
	Remarks 

3hri V.B.hah 
	

O.ANo.35+ of 1989 
	

Copy of CAT's 
dated 31.6.1990 
	 order attached 

3hri P.t.Panjwani 	C..No.5/90 dated 
12-2- 1992 	 -co- 

In the below mentioned ce the Central Board of Direct 

Taxes itself allowed the benefit of the C.A.T judgement in 

hri .aiyed and 13 Others (T.A.No.1&+ of 1986 0Cji £o.1+59/82) 

hri RA Bangdiwala 	F.NO.A-26017/85/88-Ad. 	Copy of Board's 
9X dt.20..68 	 letter attached 



f. 

3: 

i(a) 	it is also argued by the learned Chief 

Comissi0fler of Incie-tax that the Central Boax'd of Direct 

Taxes after due ccsiderati0fl of the representatiofl of 

the petitioner has rejected the same by a speaking 

order. in this connection it may be sittOd that the 

C.B.L.T vide F.No.J_26O17/31/92-A IX (Pt) dated 

3-8-1993 initmated the Chief C.I.T jnforming him that 

the C..Tts decision in the case of 6..3aiyeO & 13 

others is not 	 applicable in the case 

of the petitioner and accordingIy he cnOt claim the 

benefit of the • A.T'S deCISi 	in othe cases. It 

is not clarified why the C..T's decision in the case 

ofhri .aiyed & 13 others is not appiiCaJ-e if,  

the case of the petitioner. 	No reason whatsoever 

has been given by the Board while rej ectiflg the 

petition though the facts are similar in both the cases. 

2. it  is next arguec4 that the special pay can 

be considered for fixation of pay only in those casS those 

who have continuously drawn special pay for a minimum 

period of three years on the date of promotion. In 

na.'ic of the decisiCXS quoted above or in the decision 

taken by the Board in the case of hri R.kLBangdiwala 

this point has come up for discussion. 	ven for 

arguments sake it may be submitted that in all the three 

cases Lientiorlec in pare 1 above thou 	hy v€ 
Speca1 Pay ctin 

	not 
usly for thr years, their 

petltjon have been accepted b the C..T or 	as 



the case may be. 6 o there is no force in the argument 

putfQth by the Chief (;.I.T in his submission oated 28.2.91+. 

he period for which the above three persons workeu in the 

Internal Audit Parties is given below for ready reference. 

Name of the Petitiorr 

Shri V.B.jhah 

hri P.L.Panjwani 

Shri R.1t.Bangdiwala 

Period of working with 
Audit party,_____ 

17-2-1976 to 30.6.1978 
(2 years 1+ months) 

10-5-68 to 	6-71 
$pl, pay drai from 10-12-70 
to 4-6-71 (6 months) 

Order of posting dted 

27-5-1975 

ronjotion as Head Cleric 31-8.77 
(Two years & 3 months) 

3. 	It is also argued by Chief 0.1ST that rne issue 

abouz treatment of special pay drawn as U.L.0 has rased by 

the petitioner only after 21 years. In this connection 

it may be submitted that the petitioner has come to know 

abozt the decision in the case of 3 hri .Jaiyed & 13 Lrs. 

only after the 	titioner's trsfer to Ahmedaad from 

Jamnagar in the year 1990.  I made representations immediately. 

In the cases qboted above, though they were w'king ip 
ty?'oO Ji 	 jU QY- K )  

the audit parties prior to 19791 	The department cannot 

have different standards for identically situated employees. 

The petition therefore, deserves to be E allowed with coats, 

in my respectful submission. 
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-: VtIFICATION 

I, V.T.Matkiai, the applicant, Aged 	years resident of 

bmedabad do hereby verify that the contents stated herein-

above are true to my personal knowledge, and are believed 

to be true m legal advice and that I have not suppressed 

any material fact. 

Abinedabad 
APPLICANT 

Dt 	it /1995 

I 
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i THE cE1flIAi. ADMIN'flAT\/c TAUNA1 
AIIM Li ).\ h\i) 111 N(i I 

	

PAIL OF 1.)FCiS!O 	12.02.1992 

P. D, 	anj wni 	 Petitionci 

I 	 J R 	thn 	iti 	 - 	 - \ (j 	c for the Pent tonci () 

	

of Ir.i 	& 	s. - 	 . 	Respondent 

iRr.itt 	. .......---. 	/\ d\'Ct c br the RcsnJfldcJ) its) 

COM 

C)Yt)iC Mr. 	Bhtt 	 . 	cnbr (3) 

i1i lion'bk Mr. 

1 



D, Panjwani 	 . Applicant 

(Avoca Le s J. R. Nanavaty) 

Vs. 

Union 01 In(jia, 
'ii) L0Wjh 
Secretary, 
Ministry oi: Finance, 
(DpartrnenL bI ivanue ;ntd 
Insu rance) 
New Delhi. 

SCCLt3Ly, 
Central F3oard of 
Direct Taxes, 
New DelhI. 

The Chief Commissioner o In':'ie-- Tax, 
(Administration), Acyakar Dhavan, 
Navrangpura, 
Ahmedabad. 

(Advocate: Mr. R. P. Bhatt ) 

ORA L JUI C M 	h T 

O.A. 5 of 1990 

Dtc 12.2.1992 

Per 	i Hon'ble 1r R (2 	Ph 0 L t 	?'cinbei. (J) 

On 	2 9th Jan. 1 992 He 1&: rr,cd advôcate f 01  r he, 
H' 

responderit.s produced a letter ck t.:d 12th JuJy. 1 9°0 

acarsscd to him by the Chi: f Coinis ionr o f =Incorne-- Tx 

Ah:iciabaa S t ti nc; therein Hat in vie'.; of the preious 

judgm:nL of this Triiuna]. .in V. }. Shah V., Union oi 

India & Ors, in O.A.,/254/69 the Departrner;L was preparcdH 

to 	- fix 	the pa' of Ui ajpllcarit in accc!.iance 	H 

with the Inst ct ion contair. in Eo rd's 	dt 

2 	t3 Feb. 1990, the copy of wh.:eh i 	1;o a -in exed WI H H 
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the letter. Ii Lned advoctc 	J. R. Nnavati for the 

app11c nt is sa tie; fieci ' h ht eti er and hence he 

doc 	not 	 fu it. Lci 	Hrigjnal Application. 

L tl 	o1iO\1n:j order: 

o R P 

I 	t 	0 	 3 of 	nc L pi 	L ci, 

je' ol tI 	 U_Cr daLed 
31d E h i 	u 	C t 	b thc respondents  

ApJ:)l ice Lri 	 od 01. NC) order as to 
H 	 co:ts. 



Covc:niuont: 	of 	]rili-  i 
f 	flCC! - 

1 c?1:i:J 	WOW 	of 	D,Li.ac:1: 	1.'ci::; , ) 

¼ 
Ilaw Do1M, 	U 	20Lh &cptc  

Q'o 

ne Ch1c J? Cciiud 	lonor of 	Incorna- 	;: 
' 	l 	IrI r 

L ubj cc: 	Tc zWtont of spoci], 	oy for thn P'I :ponn 01: 
f ;Lx 	(.10 n 	o 	ptiy. 	on 	i'x.'omo-U :I.o n 	-to 1i.LijIii j on t 	- 

(S... 

3. 	Jfl 	( 	rc.c1:o'I 

	

to 	i-efer 	to your 	le tLor UCJ - 	ri -----.....--- 
c1Lc3 266 .L)C3a on the i)ovo cubject and to siy tIu1: the 
"1 ttr has l:arri mouinal in cia Lail 	at Ii 
tha

1:Lrr  
. the Lc ucfit of tha C . ,T . J uciaa n L :i.n the cn;e of 
L)Ll 1 	Union of Inhliti.InQybC1 ;iven to ¶)hj:.i 

ti,Wj1a 	 - 

YouL-  f;i..Lti-ts:ujv 

- 



• 

/ 	 9 
IN THE CENTRAL ADMINISTRATiVE TRL 

AHMEDABAD BEAflMEDAB 2 T/ %fr 

OA/T.A/C.A/R.A./M.A. No. f 	/1 

APPLICANT (s) 	 COUNSEL 

VERSUS 

RF.SPCNDENT(S) 	 WUNSEL RESPCNDENT (S) 



I 	T.iE CiLRAL At) ill iISTdTIJ 1.] TR i: ULL 

ADDITIuNL JCH .T IUDt3ID 

NI$CJLLANOUS iPLIOATIUN No.13 OF lc,)949~- 

IN 

ORIGINAL APPLIC4TION NO. 590 OF 1993. 

S'nri V.T.Nathai. 

Residing at: W25/26, 

Narvel Society, 

B/H. Aoadnaar, Bopal Road, 

Ahmedabad. 380058 . .Applicant, 

Versus 

i) Union of India (Notice 

of the petition to be 

served through Secretary, 

Revenue Department, 

Secretariat, New Delhi) 

2) Chiet Commissioner of Incometax, 

Ayakar Bhavan, 

Ashram Road, 

Ahmedabad.380009 	.. Opponents. 

.2. . 



.2.. 

1. 	The applicant has liled the above 

mentioned Original Application against the 

action of. the opponent authority, aenyiflg 

the pay fixation to the applicant, which is 

alY given to other idecallY placed 

employees pursuant to the final judgment 

of this Hon'ble tribunal. The applicant sub-

mit that this matter is fully concluded by 

the judgment of this Hon'ble tribunal in 

T.A.No.184/86 (originally Special Civil 

Application No.459/82) delivered on 28th 

January 71988 where as many as 14 identically 

placed employees Were held to be entitled to 

the very benefits. 

2. 	The applicant further submits that 

the Hon'ble Tribunal pleased to admit the 

matter in the year 1993 and thereafter the 

matter could not came on the board. The appli-

cant submits that the applicant has already 

.3 
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retired as an Incometax Ufticer-Group 'ii' in 

the year 1991 and since 4 years have already 

been clasped after filing this application, 

It is requested that this matter may be placed 

for final hearing in the interest of justice. 

3. 	The applicant, therefore, prays that - 

() to allow this Nisc.Civil .LpplicatIon. 

To 11x the aoove mentioned ori-

ginaL application for final he- 

aring. 

Be pleased to grant any such 

other and further reliefs, as 

deemed just and proper, looking 

to the ficts and circumstances 

of the case, 4 n the interest of 

justice. 

Ahrnedabad. 	 , 
-12-97 	AJ)VUOATE FOF T}{ APPLICAIJT 



v e r i f i c a t i o n. 

\/r 	 aged S a residing 

at Ahmedabad, do hereby somnly affirm and state 

that what Is stated hereinabove are true to the 

best of my knoJledge, information nd belief and 

I oelieve the same to be true. I have not supp-

ressed any material fact. 

Solemnly verified at Akmeldaoad on 

day of December, 1997. 

kbmedabad. 

-12-97 	
APPLICANT 

DEPONENT. 


