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OA/420/92

o
<

Additional Post Master General,

Gujarat Circle,

Ashram Road,

Ahmedabad .. Applicant

(Advocate : Mr. Akil Kurechi)

Versus

Shri Shravankumar Bharatkumar Sarada,

Vatva Syndicate,

Block No.13, Room No.70,

G.I1.D.C., Vatva,

Ahmedabad .. Respondents

(Advocate : Mr. K.K. Shah)

OA/584/93

Shravankumar Bharatkumar Sarada,

Working as Dresser in the

P & T Dispensary,

Ahmedabad .. Applicant

(Advocate : Mr. K.K. Shah)

Versus

I The Chief Postmaster General,

3 ;
£ Gujarat i Circle,
{ Ahmedabad 380 001 .. Respondents

A

F Date : 21.7.1995

COMMON JUDGMENT (Oral)

Per : Hon'ble Mr. N.B. Patel, Vice Chairman

Both these OAs arise from the award of
Industrial Tribunal (Central), Ahmedabad in
Refence (ITC) No.46/89 and they will be disposed

of by this common judgment.

contd.. P3
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2. The Reference in question was regarding the

industrial dispute raised by the applicant in OA/

584/93, namely, Shri Shravankumar Bharatkumar
Sarada in respect of the oral termination of his
employment with effect from 14.5.1988. The
Industrial Tribunal has declared the termination
of the employment of Shri Shravankumar B. Sarada
as invalid on the ground that it was in
contravention of the provision of Section 25F of
the 1Industrial Disputes Act. The Tribunal has
ordered reinstatement of the Workman Shri

at «";‘ﬁ%! I-:!@; ", .
§§ﬁ}~”“”snhﬁyankumar B. Sarada with 60% backwages. OA
’ e

4/93  is  filed by the Workman  Shri
ikumar B. Sarada challeﬁing the award of
0% of backwages to him. ‘He claims that he
have been awarded full backwages. OA
No.420/92 is filed by the department challenging
the award strif&ing down the termination of the
applicant and also challenging the award of
backwages to the extent of 60% to him. In the
present judgment, the workman will be referred to
as \;he applicang and the department will be

o w
referred to as the respondent.

\FW\ 5. There is no dispute about the fact that the
l applicant was engaged as a daily rated casual
labourer{as a Dresser in the P & T Dispensary run
by the Postal department) and his employment was
terminated with effect from 14.5.1988' or
7.5.1988. There is no dispute about the fact that
this termination was oral termination. The

applicant's case was that he had completed 240

days or more of work during the one year breceding

the_ date of the termination and, therefore, his
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termination could have been brought about only by
one month's notice or one month's pay in lieu of
notice and by payment of retrenchment compensation
to him as envisaged by Section 25F of the
Industrial Disputes Act. 1t appears that the
respondent department contested the applicability
of the provision ‘qf Section 25F of Industrial
Disputes Act to the facts of the ~case by
contending that the applicant had not completed
240 days during the year preceding the date of his
termination and further stating that the applicant
was not in the regular employment of the

department.

4. The Tribunal has struck down the termination

ZEE R4 b : ‘ 5
$§ﬂ”2jeﬁ@er with a clear finding that the applicant had
e - ‘\A.f- 3 '

¢@§ompfé&ed 240 days of work during the relevant

13

zgahd, therefore, he was entitled to the

of section 25F of the Industrial Disputes

19y . ; ; .

.%Ea and since no notice was, given to him nor any
wages were paid to him-"in lieu of notice nor
was any compensation - paid to him, the

termination was void and ab initio. In OA/420/92,
the department has challenged this finding also.
However, the judgment of the Tribunal shows that
the Tribunal had considered exhibits 17, 18 and 19
before it, namely, the muster rolls and its
finding that the applicant had completed 240 days
or more days of work during the relevant period is
based on the said documentd, Since therTribunal's
finding on this point is based on this documentary

evidence and since it is not shown to USs that




finding was', perverse, there is no question of
W

interfering/ the said finding in this petition

"under Article 227 of the Constitution of India.

5. In his OA "No.584/93 the applicant has
challenged the dismissal of his claim for
backwages to the extent of 40% andz;he cross OA

filed by the department, it is contended that the

applicant should not have been awarded even 60% of

Even on this point, we see no case to

with the judgment of the Tribunal in
of powerp under Article 227 of the
on of India considering the fact that
unal's award entitling the applicant to
the extent of 40% of backwages is based onb its
finding that the applicant was not working on all
the days of a month before his termination. We
also see no reason to interfere with the judgment
as prayed for by the department, because we find
that the award of backwages to the applicant to
WO an
the extent of 60% cannot be gréﬂfeé perverse,

unreasonable and unjust.

6. In the result, both the OAs are dismissed.

Howeverc/phﬁre will be no order as to costs.
Sd/=-
sda/- :

N.B. Patel
y ice Chairman.
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CENTRAL ADMINISTRAT IVE RIBUMNAL

AHMEDABAD BENCII

Submitteds: CeA.T,./JUDICIAL SECITION,

Original Petition NO3 Zi%ﬁb‘ S
of \6\6V$> — )
v -

Miscellaneous Petition Nos:

of |2 -

Shri oo foumall - B Lty Petitioner(s)

Versus.

U 0,/ "o JS Respondent(s).

This apnlication has been submitted to the I ibunal vy

Shri _ j( Stheodn e . .

Under Section 19 of the Administrative Iribunal ’ct,1985,
It has been scrutinised with reference to the points menticned in
the check list in the lignht of the previsions contained in the
Administrative fribunal f.ct,1985 and Centrz2l Administrative
Pribunals (Procedure) Rules, 1985,

The Applications has been found in order and may be given
to concerned for fixation of date,

The applicakion has not begg/ﬁeund in order for the reasons
check list.The abplicant aAdvocate may o€ adv1sed

placed below

indicated in t

N

to rcctliy/fhe same within 1% chS/erLL letter 1
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD

\ ORIGINAL APPLICATION NO. éﬁé\/\ OF 1993
AgV\
S

Shravankumar B. Sharda e+ Applicant

@@(Z’\/ V/s.

Union of India & Others .+« Respondents
I NDEX
Sr.No. Annexure No. Particulars Page Nos
1w - Memo of appli- 1 to 6
cation
Z2s A Labour Court's

Award

FTo /g

Ahmedabad

Date: /Yz\f)c/’ﬁ?

/V@r///@/"
D.D. No.A2074 O
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IN TH=Z CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH

ORIGINAL APPLICATION NO, OF 1993

Shravankumar B. Sharda & i Applicant
V/s.

Union of India & Others “sie Respondents

DETAILS CF APPLICAT ION

Details of applicants:

Shravankumar B. Sharda
Working as Dresser in the

P & T Dispensary,Ahmedabad.
Address for service of Notice:
K.K. Shah, Advocate,

3, Achalayatan Society,

Behind Memnagar Fire Station,
Navrangpura,

Ahmedabad.

Particulars of respondent:

Unicon of India, notice to be
served through:

|.The Chief Postmaster General,
Gujarat Circle,
Ahmedabad - 380 001,

1. Order under challenge:

The applicant is challenging hereby the award of
the Industrial Tribunal (Central)Reference ITC No.46/89

dated 31.1.1992,

The Hon'ble Tribunal have erred by awarding 60%
of the backwages despite holding that the action of
the respondents by orally retrenching the service of
the applicant is in violation of Section 25 of the
Industrial Disputes Act, 1947 and the reasons for
denial of 40% backwages is not on any evidence pro-
duced by the Chief Postmaster General, Ahmedabad, but
merely on the logic,an juncture and surmises. The
denial of 40% backwages is incorrect and not as per

the settled law that when Section 25 F is violated



e
while reinstatement the full backwages follows unless
the employer proves that the workman was gainfully
employed therefore, the award of the Industrkl
Tribunal partly to the extent of denying 40% backwages

is improper,unjust and unfair.

The Learned Presiding Officer while deciding the
reference has come to the conclusion rightly that the
oral termination of the applicant is in violation of
Section 25F of the I.D. Act and therefore, rightly
reinstatement was granted by the Learned Presiding
Officer failed to grant the full backwages and that is
improper unjust and against the settled law that once
the retrenchment has been held illegal, the workman to
be reinstated with continuity of service and full back-
wages. To the extent the wages are denied, the appli-
cant is filling te present appeal against the Labour

Court's award at Annexure A for full backwages .

The applicant further submits that the respondent
have also preferred the original application before
this Hon'ble Tribunal being aggrievel with the award
of the Labour Court at Annexure-A and the said OA No.
420/90 is admitted subject to jurisdiction and is

pending for hearing.

The judgement of the Lakour Court at Ann. A is
contrary to the various judgments of the Hon®!ble Supreme
Court as well as recently reported in 19389 Suppl. (2)SOC
page 97 in the case of Narottam Chopra V/s. Presiding

Officer, Labour Court and Others.
2. Limitations

The applicant submits that since he was without
job and even the award of the Iabour Court was not
implemented by the respondents he preferred represen-
tation by the respondents he preferred representation

as well as gave a notice through the advocate and as a
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last resort filed a contempt proceedings before the
Hon'ble High Court of Gujarat, the same is pending.
Before the Hon'ble Hich Court the respondents came
with the plea that they have approached this Hon'ble
Tribunal by preferring O.A against the award of the
Labour Court at Annexure.A. The applicant submits that
since the O.A of the respondent Union of India against
the same award at Annexure A is admitted and pending.
The Court's appeal arises from the same award may
kindly also be admitted and to be decided with the 0.A
420/92 filed by the Union of India in the interest of
justice, and is requires to be considered any delay.,
the same may kindly be condoned. The applicant is
filing a separate application for condonation of delay

also.
3. Jurisdictions

The applicant submits that as per the Administra-
tive Tribunals Act, 1985, the jurisdicticn z7ainst the
Labour Court does not lie by way of an appeal to this
Hon 'ble Tribunal, since the respondents have filed 0.A
before this Hon'kle Tribunal and the same has been
admitted subject to jurisdic-tion the applicant is also
preferring the present application to be decided with

the respondents original application instead of inviting

conflicting decision about the said award.
4, Facts of the case:

4.1 The applicant submits that the applicant was
working as a Dresser under the respondent and was
orally terminated. Being aggrieved with the said action
the applicant approached the Indistrial Forum and his
case was placed before the conciliation and ultimately
a reference was made to the Industrial Tribunal and

after examining the pleadings and evidence the Hon'ble
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Tribunal was pleased to come to the conclusion that
the oral termination of the applicant by the respondents
was illegal and in violation of Section 25F of the

Industrial Disputes Act, 1947.

4.2 The respondents were directed to reinstate the
applicant with 60% backwages, but was denied the 40%
backwages without any proof of he being gainfully
employed anywhere else and the conclusion of awarding
60% backwages only and denying 40% was logically and

without any evidence.

4,3 The applicant submits that the effect of quashing
and setting aside the illegal termination gives right
to reinstate with continuity of service and all conse-
quential benefits including full backwages,there is a
catina of decision on this issue and the recent
decision of the Hon'ble Supreme Court as reported in
1989 Suppl. (2) SCC Page 97 in the case of Narottam
Chopra, the Hon'ble Supreme Court was pleased toO pass
the following order while disposed of the Special

Leave Petition.
5 GROUNDS

(A) The Learned Presiding Officer erred by not
awarding the full backwages without any evidence and
just on hypothetcial and logcial view was taken,this
is against the well settled law and therefore the full
backwages is requires to be granted by an appropriate
order or direction over and above to the award passe’

by the Hon'ble Labour Court.

(b) The award of the Labour Court is not in confir-
mity with the judgement of the Hon'ble Supreme Court
as reported in 1989 Suppl. (2)SCC Page 97 and many

other judgements, which willbe relied at the time of

hearing of this application.



() The Learned Presiding Officer failed to

1 termination/retrenchment

appreciate that once the ora

has been considered as illegal and in contravension

of Rule 25 F of the 1.D. Act,1947 and consequence

will be the applicant would be reinstated with full

backwages and consequential penefits and therefore

the award Annexure - A requires to be modi fied by

granting the full backwages with reinstatement and

continuity of service.

6. Details of remedies exhausteds:

The applicant declares that there is no remedy

available.

Ta Matters not previously filed or pending with
any Other Courts:

The applicant further declares that he had not

previously filed any application,writ petition or suit

regarding the matter in respect of which, this appli-
cation has been made,before any court of law Or any

other authority or any other bench of this Tribunal

and or any such application,writ petition or suit is

pending before any of them.

8. Relief Sought:
nleased to issue

(8) This Hon'ble Tribunal may be
a writ of certiorari or any other writ or
directives or passed an appropriate order by
holding that the Learned Presiding Officer has
erred by not granting the full hackwages while

)

holding oral teminati "
| al temination of the am] Nkl
violation of Y Z\,(N ’)
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(B) This application may kindly be allowed with costs.

(C) Any other order or direction as may be deemed fit

in the interest of justice may be passed.

Interim order if any prayed for:

(A) Pending hearing and final disposal of this
application, the respondents may be directed to
deposit the difference of backwages lrefore this
Hon'ble Tribunal or as deemed fit by this Hon'ble

Tribunal in the interest of justice.

(B) Any othar order or direction as may be deemed

fit in the interest of justice may be passed.

Particulars of Bank Draft in respect of the
Application fees:

(1) Name of the Bank on which Drawnt

e de
OO 360

Iist of enclosures: Details shown in Index.

(2) Demand Draft Nos

VERIFICATICON

I, Shri Shravankumar B. Sharda, aged adult,working

as Dresszr, P&T Dispensary,Usmanpura,Ahmedabad residing at

Ahmedabad do hereby state that whiat is statedin para 1 to

4 and 6 to 11 is true to the best of my knowledge and belief

and what is stated in paragraph 5 are legal grounds are on

the advice of my Advocate and the same is accepted by me as

correct. I, further, declare that I have not suppressed any

material fact, QE})[Z 'E}gbéiﬂfﬁﬁﬁ/

(SHRAVANKUMAR B. SHARDA)

K.X. SHAH,ADVOATE

Place: Ahmedabad

Date

: /"’f day of October,1993.



BEFORE SHRI R.S. SHUKLA, CENTRAL INDUSTRIAL TRIBUNAL,

GUJARAT, AHMEBABAD.
Refs IeTeCo No. 46 / 89

Additional P.M.G.,

Gujarat Circle, Ashram Road,

Ahmedabad First Party
(Respondents)

v/s

Shri Shravankumar Bharat}cun-ar Sarda,

Vatva Syndicate Block No. B Room No. 70

G.I.D.Ce, Vatva, Ahmedabad Second Party
(Applicants)

Ta
chérélhi - whether the impugned action of P.M.G., _
Gujarat :Circle, Ahmedabad of removing Shri S.B. Sarda from

service on 14-5-88 1is justified or ncot

On behalf of 1st Party - Shri Bhargav Joshi

On behalf of 2nd Party - shri B.B. Thesia
JUDG EMENT
1. On the basis of order woder L-40012/46/88 D-2(8)

dated 6-6-89 from Desk Officer, Ministry of Labour the

dispute between the Additional Postmaster General and
one Shri S.B. Sarda, who was removed from service from
14-5-88 has been entrusted to our Central Industrial

Tribunal under the provision of Section 10(1) of the

Industrial Dispute Act, to decide whether the action of

. Contdeceee(2) s




removal from service is in order or otherwise.

The reference pertains to the point raised
by Shri Shravankumar B. Sarda, who is hereinafter
referred tb "concerned workman", against the crder,
dated 14-5-88 issued by the Additional Post Master
General. Gujarat Circle removing him from the service

with effect from 14th May, 1988 and demanding to cancel
the said order and to reinstate him on duty. In this
reference theé concerned workman has submitted his
statement of cemands vide Exhibit 2, In the said
statement of demands he has stated th:a‘t. he joiued as
a Dresser on daily wages from 3-5-1987 in the office

of the first party. He has completed 240 days in each
year. It is further stated that he was removed from
service on 14-5-88 by oral order. The said order is
-,i"i'iégal, unreasonable and unjust as the same 15 passed
by the first party in vioclation of the principle of
natural justice. The concerned workman has further
stated in his statement of demand that he has continuously
worked for more than 240 days from 3-5-87 to 14-5-88,
eventhough the first party has not given any notice
nor retrenchment compensaticn. Therefore, imyugned
order of his removal from service is in contravention

of provisions of Section 25F of I.D. Act.

2. Keither the concerned workman has committed
any offence nor he has been served with any show-cause
potice. The concerned worxman was serving as a Dresser

{in the dispensary run Dby the first party at lal Darwajae

Contd.....(3)-




The post of Dresser 1s a permanent post and he had worked
as a permanent Dresser. He was being given the highest
salary. The concerned workman has been removed and

Shri J.V. Parmar has been posted as a Dresser by first
party. The gaid Shri Parmar used to work as Mursing
Orderly prior to his post on this post. But said

shri Parmar was transferred from the said post and

posted at the place of the concerned workman as Dresser. p
In the vacant post of Shri Parmar, Shri P.B. Solanki
has been brought and the resultant vacanct post of
ghrirP.B. Splanxi.qt Maninagar ha{ pgen kept vacagt
till this date. The firét party has 3 dispensaries

at Ahmedabad and the applicants were being transferred
by turn. The concerned workman could not secure job
anywhere after his removal from the service. He has

Vs made many efforts tc get the job but he has not got

[ job anywhere.

!
)

3. The first party has been served with the notice

o) and in pursuance of this notice he has submitted a
written statement vide Exhibit 5. ‘According to the

submission of the fir:t perty the concerned workman's

demand for reinstatement cannot be considered as it

is i1lleoal ané unjust. The concerned workmen has not
worked continpously for 240 days in any yesr. His

cervice @ nnot be trested as continucuse. He was

(o))

y
&

rlzced as an cut

m

er Dresser on the vacant post. He
was tzken on work on leave cacancy. He was being pa id
salary ané allowances according t> the minimum scale

prescribed in the Minimum Wages Act. He was placed

Contd.....(4).
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in the pay-scale of Rs. 800-1150, The duties of the
concerned workman were decided in a ccordance with any em-
ployee proceeding on leave and these duties were s§
decided for the period till such employee rezurned to
duty. He 1is not a regqular employee of the first partye.
As the concerned workman was not the regular employee
of the Department and hence the.Conduct Rules relating
to the departmental workers Or any other Rules were
not agplicable to him. These (Conduct) rules are %
applicable to the regular employees of ihe Central Govern- |
s " " fents .These Rules cannot be made-applicable to the. - _ .
concerned workmane. Under these circumstances the questian
of serving him a notice does not arise. The concerned
workman has not completed 240 days in any y=zar. The
The concerned workman cannot Dbe reinstated on the post
of Dresser as there is no csuch vacant post. In para 7
of Exhibit 5 it is contended that the concerned workman
///(/ was not teing paid less szlary. He was paié salary

and allowances payable in the ay-scale of bresser.

shri J.V. Parmar was transferred; angd therefore, there
Mis~ho vacant post of Dresser at that time. The concerned
workman was informed about it. NO ogtsider hzs been
is
posted in his place. P&T Dispensaryésituated at

lal Darwaja. The concerned workmen will be kept as
DRESSER IK case any vacancy M3y arise in future. It
is necessary for the concerned workman to reme in in

touch with Medical Officer. Two workers cannot be |

engaged on one post. The eoncerned workman cannot

be employed when a regularly recruited employee is

on the said post.

COntd.....(S)c .




4. The learned Advocate of the second party, Shri
B.B. Thesia and the Government Pleader, Shri Bhargav Joshi

on behalf of the first party were heard.

De .. The following issues are raised in this

reference for considerationi-

(1) Whether the impugned order, dated 14-5-88
removing the concerned workman, Shri Sharda

from the service is legal, just and proper ?

:(2) - Whether. the workman 'is entitled for.reinsta:emené)-w

—

with back wages 72
(3) What should be the final order 7

6o v My findings on the above issues are as under

for the following reasonsi-

.| (1) NO.

(2) Yes. The concerned worrkman is entitled for

reinstatement with 60 % back wages.

(3) As per the final order.
REASONS

7. The documents have been produced by both
the sides and the deposition of Shri Sharda is
recorded vide Exhibit 9. The first party has examined

the Assistant Post Master, Shri Mafatlal Mohanlal

Contd.....<6)-
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Ravalvide Exhibit 16, The first party has produced
certain documentary evidence by Exhibits including

Attendence Reglster vid‘ gxhibits 17, 18 and 19.

8. 1In this reference it is the case of workman
in his statement of claim, Exhibit 2, that the first
party has appointed him as a Dresserl upon & condition

of payment of regular pay-scale on 7-5-87 and he

has completed 240 days in each yearl. The concerned
workman, Shri sharada was removed from the service on
14-5-88 by oral order without assigning any reason

py the Medical officer of the first party. The concerned

workman has stated in his deposition at Exhirit 9 tha

he joined as & presser in the Department On znd May, 1987.

,f;._It was stated that the first party asked him o work:

R\
r‘\’.jj

(-4
e

at P&T\Dispgnsary at lal Darwaja. 1n the chief examination

'1 of Shi‘d,' harada he has further stated that ne has worked

up tip f -5-88, His service was cont inoous; 2 nd there-

¥

’5&41‘ ée was discha rged from 13-5-88. The ~oncerned ‘

\.

workman has further stated in his gderosition that

he is not served with any notice not he 1s raid any
retrenchment comepnsaticn O potice ray and s monthly
pay was K. 1200/= per month. The work which he used
to perform as a presser is cont inued €72P todays De
rag further geposed in his chief-maramaticn that

shri JeVe Parmal wWab working vice him as a pureing

of
Orderly. In the cross-—emaination‘ Shri sarda, he
has geposed that he was working with the first party

with effect from 3rd MaY. 1987. Shri Sarda has admitted

Contd.....(7)n
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in the crosa-mnimtipxz ‘that he wvas paid on daily

_:.

wage basis. Shri 8% A
that he was working as an outsider. Shri Sarda has

‘has categorically denied

further confessed in his cross-examination that his

Dame was not sponsored .by the employment exchange.
Shri Sarda has denied the suggestion made in the

cross-examinmation that he was working om the post of.
Shri Parmar. Shri S8arda has further stated in

hils cross-examination that he was appointed vide S8hri
Rambhai., At the end of his cross-examination he

—

has further stated that he is unembloyad at present’
and inspite of his efforts he could not get any service.
“onsidering the deposition of the workmen, Shri Sardd

it pe appears that be was working in the office of
\'xg‘ .

'%,-~" £1rst party at P.& T. Department with effect from 2-5-87

g
AN

.*~as a\‘a sser, He has worked continuously with effect

_ 3 .
r@ ); 5«87 to 18-8-88, He was drawing Bs, 1200/~ per
NS | ¥
%;v{dwas salarye Shri J.V. Parmar was appointed on

N \\7EDAs
AR
"~ the post on which Shri Sarda was working., Shri Parmx

was working as Nursing Ordarly on lease,

9. The px first party has examined Shri.M.M. Raval
who 1s working as Assistant General Post Master vide
Exhibit 16 on 1-11-8Cs Prior to that he was working

as Assistant Director (Savings Bank). Shri Raval

has stated in his Chief-examimation that the workman
Shri Sarda was working as a Dresser as casual worker,

On promotion of an employee, the concerned workman wss

appointed as a Casual worker on his place. Thereaftee,

Comtd,eoes (8.




Shri Pammar who was working as permanent employee
applied for his posting as a Dresser in the said
Dispensary wherein the concerned workmanwas
casually working as a Dressery; and thereupon
8hri Parmar was appointed as Dresser in the place

of concerned workman. In between the concerned

workian was kept as an outsider.

10. The f irst party's witness Shri Mafatlal

RaVal in his cross-exanination has admitted that

shri 8arda was appointed as outsider with effect

from 3-5-1987, but he was not given any order in
writing. Shri Ruval further admitted that the con-
cerned workman has to work for 8 short-time furing
3-5-1987 to 14-5-88, This witness further admits

' that no written order was issued to Shri Sarda

_ before his appointment.Shri Raval tas farther

| admitted in his deposition that there is nro difference‘
in duties of Shri S8arda and Shri Parmar. At the

"Li/} he has admitted that Shri J.V. Parmar was paid

-in the cande of &, 800/-. In the last paragraph

of his cross-examination he haskadmitted that there

are 3 Branches of dispensary in Ahmedabad and &n
employee working im these dispensariss can be
transferred from one to ancther. He has further

stated that he had no knowledge about the fact
thatzgis‘working as a Dresser in other two dispensaries.

Tt is also not know to him at present as to vhether

they are permanent or temporarye.

COntda..-.(g)o
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11, The deposition of the first party's viﬁness
declares that concerned workman, Shri Sarda has
worked in the dispensaryat lal Darwaja from 3-5-87
to 14-5-88, 1In otper words he has performed duties
of Dresser of permanent basis during the aforesaid
period., Tt can be said £rom the above deposition
that concerned workﬁan, Shri Sarda has worked for
more than 240 days f‘x__:om 14-5-88; and therefore, if he
is to be discharged'ghe first aprty was required to
issue notice under the provision of Section 25(F)

of the I.D. Act or to pay notice pay which was not

paid.

12. The first party has produced documentary
evidence vide Phibit 17, 18 and 19 which are abstracts

learned Advocate, Shri Thesia for the concerned
rk®in, Shri Sarda that Shri Sarda's namé appears
'ﬁ‘xxhibit 19 and his continuous présence has been

i
et~V
"0 poted in this register. It is not compulsory that

his name should be sponsored Wy through Employment

exchanges, Considering the above documentary evidence

of attendance registers, it can be clearly said that
the concerned workman, Shri Sarda was working
continucusly for more tham 240 days in a year.
Under the above circumstances, the concerned workman
shri Sarda was perfdrming duties of a permanent
pature on a permnem:i: post of Dresser and he was

C—

- . \\\ :
paid dailway wages on regular basis. Taking into

COHt;’x.....(lO) »®

’
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account the nature bf.work, the post of a Dresser
in Dispensary of the first Party is of permanent
nat\ire_.‘ The patients must be coming every day and
so far as the qucation of patient is concerned the
dressing is oftem required to be performed at the
dispensary of the first party. ,‘Before removing the

concemmed permanent workman from the permanent post

,’——(——"‘—_—_—— s i e
of Dresser, either“ first party should have abolished

_.‘——4-—-/‘

e -

the post or should haVe allowed the workmanm “tu continue
w‘/—*—‘—' ————“
for such a long.period on the balia of adminfatrathe

- - e — ISR O

m considcring that he haa completed 240 daya.
o ==

Comparing the attendance registers at Exhibits 17,
18 and 19 in light of the deposition of the concerned
workman, it is clearly established that Shri Sarda
has worked in all the three Dispensaries wherever

he was: sent and placed by the first party. The

SIS

—

concernéd workman has completed 240 days im a year.

!

e nU"i:fd‘er t he premises and considering the evidence Hxad

koo produced before me I have come to the conclusion

that the concerned workman, Shri Sarda was perform=

ing duties as a Dresser oOn permanent basis. In my

S U

g

opinion the impugned action ofm terminating the services

of the workman by verbal order is not legal and

. just and the {mpugned action can be treated as

jllegal. The first party has argued that the con-

'cerned workman'’s name was not sponsored by the

peployment Exchange. This argument is not reasonable

'as the concerned worxman was appointed legaily and

he has continously wurked ﬁp to 13-5-88.

BT -~ ——




Therefore, impugned OCtion -of tenminating hia services
by a verbal order, dated 13-5-88 is. 11199&1, nnjust and

AY

N1 ' uureaaondblc.

The first party has contented that the name
of the workman is not recommended from the Employment
Exchange. This submission cannot be accepted because the
concerned workman was appointed legally.,

1

13, "~ Shri BbargaV'Josﬁi on behalf of the first

party argued. that the concerned workman, Shri Sarda was

engaged as a casual worker on a vacant post for sometile.

He has not worked contiuuously. I do not agree that the

argumgnt of Shri Joshi a;\zzkinq into account the Attendance
" - - 'Registers Exhibits 17,. 18 and 19 -and the deposition of - ..*
| the concerned workman it is clear that there was a
Permanent vaéancy in the dispensary of first party. The
vacancy was of a permanent nature and Shri Sarda used to

o Perform duties of permanent nature and he is entitled to

work on that post. Mo other allegation is raised by the

rfy against the concerned workman. Mo evidence is

 prodnced on record to indicate that his performance of
vork w3s bad., Considering all these facts I have come
to the conclusion that the concerned workman used to

\ carry out his duties as Dresser. The workman continued

the work on permanent basis, He was discharged by verbal

order, dated 13-5-19388 issted by the first party. The

impugned action is unjust, unreasonable and illegal.

Under the above circumatances the concerned
workman, Shri Sarda should be reinstated on his original

post with back wages. In his deposition, concerned

Contd. .. (12) o
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workman Shri Sarda has clearly said that from the

date, he has bcen discharged from the se

Vice, till

this date he has not served any-where nor he has not

got any remuneration by working

elsewhere. There-

first

for, considering above circumstances, the/party

should be ordered that he should pay 60 % of the

amount to the second party.

The concerned worker

used to perform the duties as a Dresser but that he

has remained absent for some days, he bhas not performed

s .=+ the duties and therefore ingtead of iOQ %, payment of

60 % back-wages seems to be justified and reznonabley

and therefore, I pass the orders as underi-

14,
i
U\Y/‘) N
.v ) D\jv \,(f’/
/(”‘ A (\\y . /}&/‘J@
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ORDER

The reference is partly allowed. The

f{ret Party is hereby directed to reinstate

the concerned workman Shri S5.B. Sarda on his

original post.

The first party is, therefore, dirocted

to reinstate the concerned workmn the

second party with continuity io service

and ray 60 % of back wages to the ze2cond

party within 30 days from receipt of this

order. First party Additiomal Postmaster

expenses

General should bear of their ownfarnd pay

B, 150/= to the second party the concerned

workman, as a cost towards this resierence.

N.N. Patel, GSecretary

2 heaeAa e A

Sd/? RQSC
Central Industrial Tribunal.:

Shukla,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH, AHMEDABAD. /Y g&&()ﬂ/g

FAM.AJO/A TiA/ =2y 4889 1 oalsissulas
MR, Shyavanbkiumey . B. Sasada Applicant (s).
MR, K. K. Sheh Adv. for the

Petitioner (s).

SR NO. [

Versus
A20d!, PasdMacls Qeneral Respondent (s).
Adv. for the
Respondent (s).
| DATE. ' ORDERS, o

Condonatren O«b DGrQY.‘
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M.A. NO. S3Yy OF 1993

IN

O.A. NO. OF 1993

Shri Shravankumar Bharatkumar Sarada, ses Applicant
20 Bharatmata Soc.,B/H.Ambica Colony,

VatvagsAhmedabad.
V/s.
Additional Post Master Ceneral, .ss Raspondent
Gujarat Circle, Ashram Road,
Ahmedabad.
MAY IT BEFORE THIS HON'BLE TRIBUNAL:
3PPLICATION FOR CONDONATION OF DELAY.
1. The applicant hereby submits that he was illegally

terminated by the respondent and he raise the dispute
under the Industrial Dispute Act 1947 and ultimately a

reference (ITC) No.46 of 1989 was decicded in favour of

the ruzpeEN@BREXXXR gpplicant.

2. The applicant submits that the award of the
Industrial Tribunal dtd. 31.1.92 was not implemented

by the present respondents and the applicant was facing
socio-economic death and was in hand to mouth position.
As per the award of the Industrial Tribunal the
applicant was to be reinstated with 60% backwages but
respondents fail to implement the same. On 24.4.92 the
applicant gave a notice through his advocate and also on
availability of copy said award on 24,4.1992 he gave a
copy to the respondents and also reported for duty on
27.4.92. The applicant again gave a notice again made

a representation through A‘vocate on 25.6.92 yherein

he has mentioned that he should be

' e reinstated and 100%
a

I
“ftwages to be paid to him ete




T2
award
3 The applicant submits that a copy of the/Bxdex

is already annexed with the original application and
the above representation and order of reporting to duty
will be produced if the same is disputed by the
respondent or will be produwed at the time of hearing of

the application. 2R

4. The applicant submits that since the respondent
failed to implement the award he preferrel the contempt
application before the Hon'ble High Court of CGujarat which

is still pending.

After issuance of the notice in contempt proceed-
ings in M.C.A.N0.1956/92 the respondents preferred the
O.A.No.420/92. The said original application is pending
before this Hon'ble Tribunal arising out of the award in
reference No.46/89 and the present original application
for 100% backwages instead of 60% when the retrenchment
is held illegal is a cross application of the s ame award.
After the availability of the copy of award within 6
months the applicant has informed the respondent authority
to reinstate him and implement the award again also inform
by representation and since there is no reply and when
60% of backwages which is also awarded by the Industrial
Tribunal is not yet paid the presen-= application arise
from the same award may kindly be admitted and from the
date of availability of award i.e. 24.4.92 within 6 months
the representation was preferred and then after within
1 year after excluding 6 months as per Section 20 the
application is filed and therefore there is no delay
however the time limit if considered from the date of
actual award i.e. 31.1.92 the delay of 1 month is there
and the same may kindly be condoned for the following

Acdhoc
reasons that the applicant is a Cless IV/employee
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and was remein out of job even after the award amd
despite notice through Advocate and representation

and ultimately after filing the contempt petition

he has taken on duty and still he has not received

the amount of 60% backwages not only that being a
ad-hoc Class-IV employee he is not having any
knowledge of limitation for filing this application

and therefore even if any delay of 1 month is concluded
by this Hon'ble Tribunal the same requires to be condone!

from the above facts and circumstances explained.
PRAYER

A. This Hon'ble Tribunal may be pleased to held
that there is no delay and if the limitation considered
from the date of the award dtd. 31.1.92 in that even the
delay of 1 months may kindly be condoned in the interest
of justice and when the application from the same award
of the respondents is pending before this Hon'kle

Tribunal.
B. This application may be allow.

C. Any other order or direction as may bhe deem fit

in the facts and the circumstances of the case may kindly

be passed.
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AFFIDAVIT

I, Shri Shravankumar B. Sarda, aged adult,
residing at 20 Bharatmata Society, B/H. Ambica Colony,
Vatva, Ahmedabad, working as Tracer do hereby states
that what is stated in the application in para 1 to 4

is true to the best of hy knowledge and belief and

I am not suppressed any material fact and the
contents of the application is explained to me in

Hindi by my Advocate.

Solemnly affirmed on
August
b¥lday of ltZg, 1993,

f/f%em

( Shravankumer B. Sarada )

' ' Identified by me:

ﬂ S NO 5&90

/ 1993

SOLEMNLY
( K. SHAH ) AFF]
i Advocate. BEFORE MERMED
\ iSé&L?o;"
o/ NOTARY
6° F-\a43
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BEFORe TdHds HON' BLb CENIRAL ADMINISTRALIIVE IRIBUNAL
AHMEOABAL BENCH

ORIGINAL APPLICATION NO, 584 OF 1993

shri 5,8, sarda <+ Applicant
V/s.

The Union of India & Ors, <o Respogdents

£ Vﬁ : Written Reply oa behalf of
4 the respondeats

)/'J \ I, 'FIAG', Chh'ﬁpq ’ WOrkiag
} ("A/'v' :\\\ r 7 A i

Jﬁ' Bl as AP Mo ( S%akk ) with respondeant wo.
\~ 3] T LB

WQ } _l_hereig, do hereby state in reply to the above

application as under:

iR Thnat I have perused the relevant papers and
filesp pertaining to the above matter and I am
conversant witn the facts of the case and I am autho-

rised to file this reply oa benalf of respondeats,

2k AT the outset I say and submit that the
application is miscoaceiveu, unteanapble and requires

to be rejected,

: 35 At Cne outset I say and submit tnat no part
ﬂaf,g erbed Ly -
Oof the application shdll be deemed to have been

My A \Q,; | l(’u Wém
Pt

~




admitted by the respondents unless specifically
stated so herein, All the statements,avermeacts
agd allegations contained in the application shall
be deeued to have been deniedby respoadents ualess

specifically admitted by me herein,

4, It is submitted that the applicationtis
directed against the judgmeat of the Industrial
Tribunal to the extent it allows only 60% of the
backwaéés to the apblicant. It is submitted that
payment of backwages is a discretionary matter,

It is further submitted that the respondents have
alrcady filed an application being Original
Application N0.,420 of 1992 before'tnis Hoa'ble
Tribunal challengiag the eatire awacd of the
Industrial Tribunal and the applicaation therefore,

is required to be rejected,

8.5 It is furcher submitted that in any view

of the matter the gw stion of awarding backwages is

a discretionary matter and the applicant has not been
able to show any error of jurisdiction or even error

of law appacreat on the face of the record, comnitted

by the Industrial Tribunal, The award of the Industrial
Ifribunal tnerefore, canaot be disturbed by granting
further backwages to the gpplicant., The applicant's
claim for tne s aid portion of backwages is wholly

unjust and is required to be rejected,
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6. The applicant had filed an application

in the Industrial Tribunal «t ahmedabad, being
appiication N©.46/89 challeagiag the termination of
his secrvices from 14 ,5,1988 as outsider Dresser
working at the P.&D Dispensar{; Laldarwaja,

anmedabed, in leave vacaancies, Tne judgmeat of the
Iadustrial Tribunal, Ahmzdabaa, in the sald case

~was proaounced with a direction to reianstate the
épplicant and to pay 60% of thne backwages due to

him, Beiny aggrieved by the said judgment the
respondent-Department nas filed an application being
Ori jinal Application N0,420/92 before this Hoa'ble
Tribunal and it is admitted by this Hoa'ble Tribunal
and is pending for final decision., This Hoa'ble
Tribunal has not granted any interim stay agaiast

the said judgment of the Idaustrial Tripunal, Therefore,
in partial compliaace of tne judgmeat the applicant
is reinstated in service from 29,12,1992 A/N. However,
payment of backwages is kept peading for the outcone
Of the COriginal application filed by the respondent-
Department, In the meantime, the applicaat has also
filed a coatempt petition beingy Misc, Civil Appliation
N©,1056 of 1992 which is pending before the Hoa'ble
sujafat High court, since the respoadent-pepartment
has already filed an application and it is pendaing
before this Hon'ble Tribunal the present appliication

which is a cross 0.A. deserves to be rejected,



'S

2% In reply to para-l of the applicatioa,

I say that the applicant has challenged the orders
of the Industrial Tribunal, ahmedabad, allowing pay=-
ment of only 60% backwages against his demand for

K

100% backwages.

g, In reply to para-2 of the applicatioa,

1 say that it is true that the applicant had made
representation vide his applications dated 24 .,4.1992,
5.6.1992 and 25.6.1992, However, since the matter
for filingy an appeal was under consideration, these
representatioas Qerd not finallydecided, Thereafter
the Department has filed the Original Applicatioa No,
420 of 1992 before this Hon'ble Tribunal and it is

pending for. final heariag,

9. In reply to para-4 af the application, I
say that the respondents have alrcady filed an appli-
cation before_this doa‘ble'rribunal and it is pending

for final decision,

10, In reply to para-=-5 of the application, I
say that the grounds raised by the applicant in this

paragraply are aot valid aad canaot be coasidered,

b 5 1 In reply to paras-6 and 7 of the applicatioa,

I say that the respoadents have no commeants to offer.

123 In view of wnat nas becn stated above I say

and s ubmit that the application is totally miscoaceived,

untenable and the applicant is not eatitled to aay
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relief, either interim or final, as claimed by the
applicaat and this Hoa'ble Tribunal be pleased to

reject the applicacioa forthwith witn costs,

1 N
Annedanad, ‘

G Shhip)
asstt. Post%\-!\—:ter General (Staff)
Asjarat Gircle, Abmegabnd—-38000

vecrificatica

Is H. G, Cj}ﬂ1;ﬁ63
workiay as A, PME Qq-‘-ét/&% )
witn respoadeat NO,__ nerein, 4o nereéy veritfy aad
state that what is stated above is true to my know=-
ledye, information and beliei aand I celieve the same

to be true, 1 have not suppressed any material facts,

Ci{L L pA
aAhmedabad, !

) | . Chh PR
Dt Wp=1-1994 , (& %hg, Tt

o ) G
Asstt. Postmaster 44
aglarat Circle, Ahmesa e d-3E000
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL
AAMEDABAD BENCH

e, ¢l
¢ ! 'l MISC. APPLICATION NO. 534/93
5 IN
ORIGINAL APPLICATION NO. 584 OF 1993
Shri S.B. Sarda Applicant

‘\

V/s.

Union of India & Ors. Respondents

Wri1tten Reply on behalf of

the respondents.

Iy H &y Cchhipe
]
working as /)\?W\Q'L9) with the respondent
No. | herein, do hereby state 1in reply to the

above application as under:

1. That I have perused the relevant papers
and files pertaining to the above appli- cation
and 1 an conversant with the facts of the case
and I an authorised to file this reply on behalf

af the respondents.

2. At the outset I say and submit that

the application 1is misconceived, untenable and

requires to be rejected.



3. At the outset [ say and submit that
no part of the application shall be deemed to
have been admitted by the resbondents unless
specifically stated so herein. All the state-
ments, averments and allegations contained in
the application shall be deemed to have been
denied by the respondents unless specifi- cally

admi tted by me herein.

4. In reply to paras-1 and 2 of the Misc.
Application 1 say that the contents of thes

sane are incorrect and I deny the sane.

3 In reply to paras-3 and 4% of the Misc.
Application, I say that the «contents of the
sane are incorrect and I deny the same. I deny
that there is no delay in filing the original
application. I say that the original application
is much belated and 1s grossly time barred and
is filed by way of after-thought. I say that
the applicant ahs not approached this Honourable
Tribunal within the period of limitation prescribed
nor has he set out any ground for having approached
this Honourable Tribunal at such a belated stage
beyond the period of Ilimitation prescribed under
I, therefore, submit that the Misc. Application
is required to be rejected and the Ori'ginal
application is therefore, required to be disposed
of accordingly.

! 0
Ahmedabad, Q’>g@1/, i3

Dt. 43¢ -11-1993. - A3stt, “Postmaster-@e
yniarat Circle, Ahmeda




VERIF ICATION

I, HC':F, th\PQ , working
]
as A‘?MG{ (ﬁ) with respondent No _l_

herei‘n, do hereby verify and state that what

1s stated above is true to my knowledge, informati
on and belief and I believe the sane to be true.

I have not suppre- ssed any material facts.

Verified at Ahmedabad on BOH day
of Aley 1993.

Ssjarat Glicle, Ahmcéabed~38000:




