IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
- AHMEDABAD BENCH

O.A. No. 540 OF 1993,

FeAx Do
DATE OF DECISION <& - (¢~

Mr. D.P. 8haladia, Petitioner

Mr., P.K. Handa, Advocate for the Petitioner(s)
" Versus
| Union of India & Ors, ~ Respondent s
!
| Mr. N.S.Shevde, Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr. V, Radhakrishnan, Member (A).

The Hon’ble MaDr, R.K.Saxena, Member (J).

1. Whether Reporters of local papers may be allowed to see the Judgement § 7

2. To be referred to the Reporter or not ? o

3. Whether their Lordships wish to sce the fair copy of the Judgement ¢

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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annexure-A passed on 29-5-1990 and 4-6-1993 respectively.

By the order of the Disciplinary Authority he was compulsori-
' - L
SNEINCL . ; whnel " ;
ly retired from service ahe was upheld by the Appellate

Authority.
o 38 The brief facts of the case are that the applicant
was Head-Booking-Clerk at Ahmecdabad, He was also discharging
the cGuties of Refund-Clerk, It is allega¢ that during the
pericd danuary 1988 to January 1989, the applicant had refund-
-ed an a%ount of Rs, 10,337,C0 ¢f the used Upper Class

\
Tickets ign"ring the visible erasers, alterations.and
tempering with endorsements of train number and the cdate, He

hac¢ also failed tc cbtain cancellaticn forms after being

signed by the perscns seeking fefund and in most of the

that he had failed to maintain absclute integrity, -
. . 411 o | . 3 =5 .
exhibited |lack of devoticn to duty,anc acted in a
manner unbecoming of Railway Servant, For this mis-ccnduct

1

charge-sheest, da

t

ed 31-5-1990C, Annexurs A-2, with article of

charges was served on him, The inguiry cfficer was appcinte@
|

|
who conducted the inguiry and submitted his report to the

Disciglinary authority holding thet the charges wers estab-
I;B

..4..
\ L
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-lished, Consequently the Disciplinary Authority passed
the impungecd order of punishment which was upheld by the

Appellate Authoritys

3. This application has keen preferred challenging

the order of punishment passed by the Disciplinary Authority

and upheld by the Appellate aut:ority on several grcunds

including thit there was no evicence against him, there were

0]

illegalities in the procecure of inquiry because the documents

[/

particularly dutyschart was not furnisheé,and proper apprecia-
-tion éf evicence was not maece, It is also contended that the
Discipﬂinury Authority did nct pass the speaking order,

4, ! The respcndents contested the case and came out
with tﬂe pleas that the applicant has not exhausted all the
remedi?s proviced under the Rules. The inquiry was contended
to.have been legally done and there was nc infirmitv or
illegality of the procedure or evidence, It was also averred
that it was ccnducted fairly and when the charges were fcund
established agadst the applicant, he was punished,. considering

the entire evidence, and reasoned crder was paseed.

5. 1 We have heard the lcarned counsel for the

applicdant as well as the respondents and have perused the

record,

L W



6.

objection

First of all we shall take up the preliminary

if the applicant before approaching the Tribunal,

had exhausted all the alternative remedies aS prescribed

under section 20 of the Administrative Tribunals Act, 1985.

Section 20 of the Acdministrative Tribunals Act, 1985 reads

as lnndsr;

" Applications not to be admitted unless other
remedies exhausted, = (1) A Tribunal shall not
ordinarily admit an application unless it is
satisfied that the applicant had availed of all
the remedies available to him under the relevant

service rules as to redressal cf grievances.

(2) For the purposes of sub-section (1),
a person shall be desmed to have availed of all
the remedies available to him under the relevant

service rules as to redressal of grievances, =

(a) if a final order has besen made by
Government or other authority or
officer or oth=sr person competent
tc pass such order under such rules
rejecting any appeal preferred of
representation made by such person
in connection with the grievance ;

or

(b) where no final order has been made
by the Government or other author it
or officer or other person campetent
to pass such order with regard to
the appeal preferred or represent-
-ation made by such person, if a

period of six months from the date




on which such appeal was preferred or

. s .t
representation was made‘has expired,

(3) For the purposes of sub-sections (1)
and (2) any remedy available to an applicant by way
of submission of a memorial to the President or to
the Governgr of a .tate or any other functionary
shall aot be deemed to be one of the remedies which

\ are available unless the applicant had elected to

l submit such memorial,"
1

Thé perusal of this section makes it clear that the

Tribunal should not ordinarily acdmit an application unless it is
gatisfied that all remecdies available to him have keen availed

\
of, In this connection,the averment made by the applicant in

para 6 is in the following words$

" Deta

[N

1s of remecies exhausted

The applicant declares that he has availed of
‘ all the remedies available to nhiim under relevant

| service rules, etc, "

|

efore dealing with the facts on this point,it would also
be necesgary to find cut as to what remedies are available to a
Railway %ervant cn a ﬁisciglinary Action being taken against
him, The‘R&ilway Servants (Discioline and Appeal) Rules, 1968

-describe% several remedies, Part V deals with Appeals. Rule 18

uncer this Part V makes the orders of penalty appealable. Then

| N




there is part VI which ceals with Revisicn and Review,

Rule 25 speaks of Revision whereas 25-A deals with Review.

In this way,these rules prescribe not only appeal as a

remedy availables to the Railway Servant but also prescribes
Revision and Review thereafter,Now the guestion arises
whether the applicant in the present cas - was reguired to
exhaust the remedies of Revision and Review or not, It is an
admitted position that the applicaat hac filed only an appeal
and it was dismissed and the punisément order of the Discipli-

-nary aAuthority was upheld, He directly approached the

Tribunal making clear declaration that he had availed of all
the remedies, The contention of the! learned ccunsel for the

apolicant is that it is not necessary for a Railway Servant
to exhhus

cr
0

ther remedies such as Revision or Review, His
contention is that the Railway Servant is requirecC only to

file a departmental Appeal and if the same is rejected,

he caniapproach the Tribunal without seeking further

|
remedies of Reviszion and Review, In this connection,he

drew our at.ention to several decisions of the Tribunal
in which seeking c¢f other remedies was notknecessary’and

if other remedies were not sought that did not operate as

anabsqlute bar for approaching the Tribunal., His other

\
argument is that evzn if it operates as bar,it should have

- been taken into consideration.at the time of admission only

and tie objection at the time of £f£inal hearing cannot be

"L 00900
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raised, Qur attenticn has been drawn to the case a,N. Ram Krishna

Nair Vs, Divisonal Engineer Telegraphs, 1987 (3) CAT 589 in which

Madras Bench was of the view that it ¢id not operate as an abso=-

Similar view was taken in Amarnath Vaish Vs, Unicn of

-lute bar,

India (1987) 4 ATC 606 Jodhpur, Eraj Kishcre Singh Vs, Government

of Bihar (1990) 12 ATC 501. The learned counsel for the respon-

-cents on the cther hand arguec that non-exhausticn of other

available remedies does operate as bar and in this connection

reliance was placed on K.J.C. Bose Vs, Government of India, (1986)

1 CAT 52, Hari Prakash Vs, Union of India (1987) 4 ATC 582, Cur

attenticn has alsc b=en drawn to the full Bench deicicn of the

Tribunal in/ the case B, Parmeshwara Rac Vs, Divionsal Engineer
|

casegthe Full Bench

|
Telecommunicaticn, 1990 13 ATC 774. In this
2 '1“ b ) * PR . T
consicdered the divergent views taken by the Tribunal abcut the
necessity or other wise of availing the alternative remedies

prescribed lunder the Rules, The answer of the Full Bench of the

Tribunal was that an applicaticn under section 19 of the Act,even

before availing of the remedy provicecd by the statute or statutory

Rules, could nat be entertained generally or always. The statutory

richt of appeal has to be exhausted before the applicaticn under

section 19 of the Act wasx admitted by the Tribunal in exercise

of the powWers under section 20 of the Act., It was again clarified

|
| R %
in para 2@ which reads

’ ) . .
; - This leads to the conclusicn that

nc application under section 19 of
the Act should ordinarily be admitted

by the Tribunal unless the applicant

|
| P
N




has exhausted the remedies as indicated

above,In other words,ncrmally and usually
such ap lications will be rejected or dec-
-lined as premature, However, where the
Tribunal exercises its discr=ticn treating it
to be excepticnal or extraordinary case as
contrasted to the word 'brdinarily", it may
be entertained anc admitted subject to other

provisicns of the act,"

fnis view was formed by the Full Bench of the Tribunal
on the law laid down by their Lordships of Supreme Court in
the ctase 5.5. Rathore Vs, 3tate of Madhya Pracesh, AIR 1990
SC 10 in |which the exhaustion of all remecies prescribed under
the rules was found necessary.
7. b

factg in the case that lLesides, filing an appeal, remedies

(&

view of this legal position and the admitted

of Revisitna and “eview were not availed of,we find that

the apolication is not maintainable because the excepticnal
circumstance of ignoring the remedies of Revision and Review,

have not been zointed out,

«2 8,
‘ - . . QD
3. The learned counsel for the applicant, as kas alrsady
\

|
cbserved’also argued that the power under section 20 of the
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AGministrative Tribunals Act shoulé be taken into consideraticn

only at the time of admissicn and not thereafter., It may be
mentioned here that this application came for admission

on 27-9-1993 and cn thet very date after hearing the lesarned
counsel for the applicant,it was admitted. We have already
pointed out that the applicant had made declaration in

para 6 that all remedies available to him’were availed of,
If the said declaraticn was factually in-correct the appli-
-cant cannot be allowed to argue that the okjection about

maintainability of application cannot be raised subsequently.

[—

As a matter of fact, the applicant ought to have come with
correct declaration because he is supposed to give a verifi-
-cation at the end of the apprlication admitting the correct-

i

application. We thersfore, hold that the ijﬁctisn about ke

-ness of the averments made in different paragraphs of the

et
bar é:?i@%—be hea rc at the time of final hearing, does not

hcld good and is rejected.

Q. No doubt ke arguments were advanced on other
points also but taking into considerztion the fact that
the applicaticn is not meintainable because of the bar

under section 20 of the aAct and the applicant may now

<

aporoach the authorities to seek the remedies left over,

put

it would not be proper for us to express any view about
other points because expression of views may influence the

authorities who are required to dispose of Revision and

~

\

Review, %,

/

5

.Oll..
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| o . 1
10, ; On the consideration of all these facts, we _

come to ﬁhe conclusicn that this application is not maintain-
-able as discussed above. The ac.plicant may)if he opts, e
go in Revisicn and in such an event the Revisicnal Authority
should nbt take the plea of limitation because the applicént
hacd been%prosecuting his cése before the Tribunal either in
ignorancF of the provisicns or being under the wrong inter-

pretation of the provisions itself. The application is

dispocsed of acoordingly.

(Or. R.K. 3axena) (Ve Radhakrichnan)
terber (J) Member (A)




