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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

O.A. No. 494/93
T.A. No.

DATE OF DECISION 3-10-1994

Mr, Narendra S, Nathani Petitioner

Mr. S. Brahmbhatt Advocate for the Petitioner(s)

Versus
Unicn of India and Others __Respondent
Mr. akill Bhreshi Advocate for the Respondent(s)
CORAM :
The Hon'ble Mr. K. Ramamoorthy Member (A)
The Hon’ble Mr. Dr., R.K. Samena Member (J)

1. Whether Reporters of local papers may be allowed to see the Judgement ¢

2. To be referred to the Reporter or not ¢ /
3. Whether their Lordships wish to see the fair copy of the Judgement ? _,ff /K,/\O

4. Whether it needs to be circulated to other Benches of the Tribunal ? |

/,




Narendra Somdutt Nathani
T.DeX., 163, Adipur,
Kuatch, 370205, Applicant.

Advocate Mr, S, Brahmbhatt

Versus

1, Union of Imndia, Ntocz= to be
served through the Secretary :
Ministry of Telecommunications
Dept, of Tele Communications, Secretariate,
New Delhi.

2, The Chief General Manager,
Tele Communicaticns, Gujarat Circle,
Khanpur, Ahmedabad,

3. Shri Ashok Pathak
and/or his successor in the office
of the Telecom District Manager,
Bhuj District, Raviraj Chambers,
Station Road, Bhuj (kutch)

4, Mr, M.H. Kahn and cr his successior
in the office of Divl, Engineer
(Admn, )O/0 TDM, Raviraj Chambers,
Station Road, Bhuj (kutch) Respondents-

Advocate Mr, Akkl Kareshi

ORAL JUDGMENT

In Dates 3-10-1994,
Ders 494 of 1993

Per Hon'ble Bhri K, Ramamoorthy Member (A)

Neither the applicant nor his counsel is present,

Mr., Akil Kureshi is present for the respcndents, Dismissed for

defau It~ /
/ ) A IS (@) N, - {«»‘Cg ‘ \’ v
(Dr, R.K. Saxena) - (Ke Ramgmoorthy)
Member (J) Member (&)
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Kutch - 370 205.

arendra Somdutt Nathani,
-DeX. 163, Adipur,
cesess Applicant

Advocate ¢ Mr, S, Brahmbhatt)

« Union of India, Notice to
be served through The Secretary,
Ministry of Telecommunications,
Dept., of Tele Communications,
Secretariat,
New Delhi,

« The Chief General Manager,
Tele Communications,
Gujarat Circle,

Khanpur,
Ahmedabad.

. Shri Ashok Pathak, and/or

his successor in the Office

of the Telecom District Manager,
Bhuj District, Raviraj Chambers,
Station Road,

Bhuj (Kutch).

e Mr., M.He Khan and/or his
successor in the Office of
Divl., Engineer (Admn.),
0/0 TDM, Raviraj Chambers,
Station Road,

Bhuj (Kutch). eesess Respondents

Advocate ¢ Mr. Akil Kureshi)
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Date s

er Hon'ble Dr. Re.K. Saxena, Member (J)

This application has been filed by Shri

arendra Somdutt Nathani challenging the transfer

rder Annexure A-1 passed on 4-11-1992 by Di?isional




ngineer (Administratinn).
case are that the applicant

in Adipur,

pugned order from Adipur to

The brief facts| of the
is working as Pelephone
transferred by the im-

Bhachau with immediate

Pffect. The reasons to transfer, accordinglto the
\ : :

applicant, are that he was office bearer of the
Telecom Employees Union and he was a straight-

never indulged in lcorrdpt
|

practiees which were common wi

|
?peratar

s« 1t was for this rea?onoqu oo lleagues

‘70 his superiors were displeased with him. |} On

he false complaint of Smt. Sushila A Ruchaqi -

Telephone Operator, th's punitive order without
ffording an opportunity of explanation was passed,
t was, therefore, against the principles ofinatu-
al justice as well as it suffers from malafides.

Ioe @

ZL The respondents filed replies. One was

filed at the time of admission »f the application
i ep

led after the case was

wherea% the other was fi

he

|
a?mitted. The plea of the respondents in support

of the transfer order is that a large number of
complaints were received against *he applicant

=bout his misbehaviour towards his fellow staff

c

members and against his superiors. The compleints
ware also made by the subscribers of the telephones,
XI: vas for this reason that this administratiye
lagtion of transfer was taken and it was in the
!exiqeﬁcies >f administration itself. In the

se

cond reply it was also pointed out that the
)




applicant was charge-sheeted on the basis >f the
:camplaints which were made against him and the
enguiry is pending against him. The respondents,

therefore, justified the order of transfer and the

Bllegations of malafides and of wviolation of the
principles of natural justice,were denied.
3. We have heard learned counsel for. the appli-

cant and the respondents. We have also perused the

record.

H. The main question in this case is whether
ithe impugned order of transfer is punitive in nature

9
@gnd if so, whether it is liable t> be guashed. The

contention of the applicant as is already disclosed

is that it was punitive in n

0]

ture. The reasons
pdvanced in support of this argument are that he

vas an office bearer >f the Union and never supported
“

Corrupt practices which were prevalent amongst other

ﬁelephone Operators. It was also argued that the |

J

A

b@mplaint of Smt., Sushila A. Ruchani was a &oncacted
bne Dbecause he had opposed her posting of éixed
duty as by that p)?bﬁfhe was indulging in Cdrrupt
practices. It is also contexded that the respon-
flents never stated in their earlier reply tﬁat the
eﬁquiry was under contemplation aid for the;reaSOﬂ
that the applicant may not try to threaten the wit-
ness or tamper with the evidence, the transfier was
hecessitated. According to the argument of?the
learned counsel for the applicant, it was only an
hfterthought. ©On the scrutiny of facts, we are

hot impressed by this argument that charge-sheet
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‘ was made on

the public servant

| Chitravamsi Vs. 35a¢c

3 ma >f Governors 3ainik
| qSZU)G,LQNR‘L
2ch-21 Soce *:tzxih wh ' ¢ch the view taken was that

thouth transfer

of natur

ural justice must be £ollowed and

of transfer must not be by

Fourth case i3 M»ohanm

nad Th
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qgh ¢ e £ifth case Achutanand Bahera Vs
|
|State of OJrissa 1935€2) T.Lete 15

.

to0k the view
be attacked unless
Lgue motives

r it was in ation >f rules or instructions

fhe last case relied upon is Somabhai Nathabhai
\ » 5
|

Wesaria Vs. Zuperiateident >% Police 1937 (¥¥AV)
|

5. The view tazken by Sujarat High Court

once Lt 18 held that the order

penal measure, 1t is
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‘ 2gal porsition about the transferpges matters

has been made clear by Their Lordships of Supreme
Court in the cases »of State Baak of India Vs. R.P.

L e LN
Kanvana 13944})3.L.7. 538 and Rajendra Roy Vs, Union
of India & Others l?DBél)loL-T- 126 holding that
>, A person holding
altraxiferr@ble p2st has no legal right to remain
dsted at one place or the another, It is further
obBserved that no_inference by the Court can be made
er orders are made in violation of
en& maifatory statutory rules or on the ground of
mallafides, the burden >f establishing »f which is

Lt

heavily on the person who alleqes it., The same view
|
. . o e =
wag reliterated in the case Union of India S%—3&hers
|
Vs# S+L. Abbas AIR 1993 Supreme Court 2444, In this

1es were not follo-
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Their Lordships were of ‘the view

that if there were any guidelines and they were not

upon employee the leqalf

case, the applicant has

~

impugned transfer| order

In view of the law

case, we come td> the conclusion that this plea also

laid down in the decision of!|Abbas

does| not hold good. No doubt the plea of malafides

has been asserted in the application and during ithe

<
i LN Qe
rguments Bearned counsel for the applicant has
tregsed on it, but we do not find any substantial

-

material on it which may be found to have been esta-

bliisHed, Nhat were the reasons for transfer are




tlearly disclosed by the respondents in their two

replies,

7. Having gone through the faets »f the case and

the discus

Ui
[©]

ions made above, we are of the view that

>

3

k

\

the impugned order does not suffer from any illega-

|

|

l@ty and therefore, there is n»o ground to quash the
sgme. The application has no merits and it is, there-

f%re, rejected. No srder as to oosts,

| A, (

(Qr. R.K. Saxena) (K. Ramamoorthy)
Member (J) Member (A)
-
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aroncra 3., than Petitioner
'T. “- SBrahmbhatt Advocate for the Petitioner (s)
Versus
f India % Jthers Respondent
kil Xureshi __Advocate for the Respondent (s)

CORAM

The Hon’ble Mr. X. =anmax

The Hon’ble My
JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?
2. To be referred to the Reporter or not ? ' N o)
8. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? ;)
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Narendra Somdutt Nathani,
TeDeXse 163, Adipur,
KutCh - 370 205. IR Applicant

(Adyocate ¢ Mr, S, Brahmbhatt)

Versus

1. Union of India, Notice to
be served through The Secretary,
Ministry of Telecommunications,
Dept, 2f Tele CTommunications,
Secretariat,
New Celhi .

2¢ The Chief General Manager,
Tele Communicatinns,
Gujarat Circle,

Khanpur,

Ahmedabad.

3. Shri Ashok Pathak, and/or
his successor in the Office
of the Telecom District Manager,
Bhuj District, Raviraj Chambers,
Station Rnad,
Bhuj (Katch).

4, Mr., M.He Khan and/or his
successor in the Office of
Divl, Engineer (Admn.),
0/J 1DM, Raviraj Chambers,
Station Road,
Bhuj (KutCh). eecee ReSp’_)nC‘eﬁts

(AQvocate 3 Mr, Akil Kureshi)

JUDGMENT

DeAs No. 494 OF 1993

Late 3

Per Hon'ble Dr. ReK. Saxena, Member (J)

This application has been filed by Shri
Narendra Somdutt Ngthani challenqging the transfer

order Annexure A-l passed on 4-11-1992 by Divisional



Engineer (Administration). The brief facts >f the
case are that the applicant is working as Belephone
Operatoyr in Adipur., He was transferred by the im-
pugned order from Adipur to Bhachau with immediate
effect, The reasons to transfer, according to the
applicant, are that he was office bearer of the
Telecom Employees Union and he was a straighte
forward employee and never indulged in corrupt
practiees which were commaon with the Telephone
e

Operators, It was for this reason his o lleagues
and his superiors were displeased with him. On
the false complaint »f Smt. Sushila A Rucha i =

a Telephone Operator, th's punitive srder without

affording an opportunity of explanatinn,was passed,

/
It was, therefore, against the principles of natu-
ral justice as well as it suffers from malafides,
() AN !
26 The respondents file%/replies. One was
o}

filed at the time of admission »f the application

whereas the »>ther was filed after the case was

admitted, The plea of the respondents in support

of the transfer arder is that a large number of
complaints were received aga .15t ‘he applicant

2bout his misbehaviour towards his fellow staff |
members and against his superiors, The complaints ‘
were also made by the subscribers of the telephones,
It was for this reason that this admiaistrative
action »>f traasfer was taken a2d it was in the

y =4

exigencies »f administration itself,  In the

second reply it was also pointed out that the



‘4-

aoplicant was Charge=-sheeted on the basis »f the
complaints which wers made against him and the
enguiry is pending against him. The respondents,
therefore, justified the order of transfer and the
allegatiosns of malafides and of violation of the

principles of natural justice’were deried,

3e We have heard learned counsel far the appli=-
cant and the respondents, We have also perused the

record,

4, The main questisn in this Case i3 whether

the impugned order of transfer is ounitive in Jaturﬁj
and if so, whether it is liable t» be guashed, The
c>atention of the applicant as is already disclosed
is that it was punitive in natures, The reasonas
advanced in Support of this argument are that he

was an office bearer 5f the Unisn and never supported
carrupt practices which were prevalent amongst »ther
Telephone Operators. It was also argued that the
co@plaint of Smte. Sushila A, Rucha i was a concocted
one because he had opoossed her posting of fixed
duty as by that p936yshe was iadulging in corrupt
practices. It is als>s conte ded that the respon-
dents never stated in their earlier reply that the
enquiry was under eoatemplatiosn a G for the reason
that the applicant may not try to threaten the wit-
ness or tamper with the evideice, the transfer was
necessitated, According t» the argunent of the
learned counsel for the applicant, it was only an
after~thought. On the scrutiny of facts, we are

not impressed by this arqumnent that chas rae_ ke



-5-

was an after<thdught. The reason is simple a3 it
i3 that the charge-sheet was cdated 11-6=1293 aad
might have been served -n the applicant soon there-
afters This application challeaging the srder of
transfer has been presented on 17-8-1993, It means
that action of proceeding with the departmental
elquliry against the a;plicant/was already taken,

it i= @ different matter that it could not be men =
tinied in the first reply by the respondents. The
learied counsel £or the respondeits tried to explain
that the first reply was presented opp23sing the admi-
séiam of the case and theref re, detailed discussinsn
abbut the action being take: against the anplicant
was nd>t thought necessary, However, when the case
was admitted, these facts were brought on reenrd
through another reply. In the circumstances, we

are >f the view that the argument 7% the learned
counsel £or the aosplicant that charge-sheet was a1

after.thousht, does not hrld qInd,

S. i1t has been vehemently contended on the part
)f;applicant that the traasfer order under challenge
is éunitive and therefore, it must be washed, 1In
this coniection, he has placed reliance on the cases
Bimen RXumar Ryy Vs. S. Laxminarayanan & OJthers
1978(2) “.L.R. 136, In this ca=as, the Calcutta High
Court had take: view that 1if no disciplinary actinn
was taken and transfer was made without affording
any| opportunity, such transfer Hsrder taﬁtamouaﬁed

as punishment. The reliance is als> placed on the
case PeP. Ichomal Vs, State of Gujarat 1931 G%%XZV“h)

GeLeT, 119 in which it was held that i the transfer




against

the guide-

\}inﬂs, 't was liable > be cuashed, [he third
WL
case reliectby the applicant is Sahadev Naravan
Chitravamsi Vs, “hgiman, Board »>f 3sver ors Sainik
RIACS) GLd 1hay
thsg

Schiol S 3:‘:2<st;;< in wh ch view taken was that

(3

thiugh transfer may be incidence of service, rules

(&
h

natural justice must be £5llowed and the order
9f transfer must not be Dy | way of punishment

fourth case is Mshamnad Theklkethil Vs

), 228y b
withjwf%te%f%ﬂ%uﬁe.extabl?thff t> be arbitrary

Or passed fOr extranesus reassns, The drissa

High Court in the F£if

L
1
ih
+
s
0O
D)

Achutanand Bahera Vs,
>tate of Jrissa 193542)S.L.%e 15 took the view
that order of transfer could not bhe attacked unless

it was infected by malafid

3r Obligue motives

it was in vionlationn

W
(

o

f-

Or instructions,

The last case relied upon is Somabhai Nathabhai

>f transfer ‘s passed as a penal measure, it is
obvious that such an >rder cannsdt he paszzed without
hearing the onerson Coacered, We have meitinied
(f;"
the cases relied/nvy the learned counsel fop the
[ 2%

applicant in brief and the points which were raiszed

in th>se cases were o nsidere by full Heach of

5




this Tribunal in the case Shri Kamlesh "rivedi Vs
Indian Council »f Agrikcultural Rese

Central Administrative Tribunal {(Ful1 Beach! Vol, I

o

earch and Ansther -

30 In this case,the view of the Iribunal is tha ¢t

the transfer »f an employee on the basis 5f the

plaints can be made even without

i
D

Manager, Narthern Railway

nat deemed an authority,

that if the complaints are
and nd> eaquiry i made int> them but the

transfer is made, it cannnt be called ille P

is also held that even if

had been started

order of transfer can he pass

Ces it would amount ¢4 dosuhl
7

LY

of it is als> true that if
and the enquiry into complaint

will not amdunt that the ~rde

punitive or suffering

were made aqgai

did not eanfi -

even by the subseribers ad

charge-sheet with Fespect to

been framed and eng

plaints are made in

within the
open t> the authority is ¢

$2 that further complaints

ai

and the emploves

13t the annl:

1@ to his CHrlleagues only but

-

Quiry is ming on, then ¢

in this mainer from all

shortest perind »f time, the

may not bw

> § C M

enqguiring into them,

he earlier view in the case KK, Jiadal Vs, o

VSe General

- 1

- Aa'.uo—i- 1773.’%-1 CAT 304 was

|

t is

i
u

» therefore, clear

received against an emp loye

>rder of

-3Ciplinary oriyceedi ngs

is punished, the

in n» Circumstaw
e jnﬁaardv. The ¢
an employee ig transferreqd

has alsn

ler of transfer wasg unijus

P T
nalatides, In thig case

12t certain Complaints

+ These comnlain:
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Ge The legal position about the transferred matters

.

has been made clear by Their Lordships of Supreme

Court in the cases »>f State Baik of India Vs, RePe

k’l’\.w Note

B ESA lBQ&(;jB.L.&. 533 and Rajendra Roy Vs, Union

of India % Jthers 1933-1 5eL.Re 126 holding that
transfer is an iacidence >f service. A person holding

a trai13ferrable post has n> legal right to remain

»

v’\

3 at one place or the ansther, It i3 further
e v ey €
dMserved that na[jnference by the Court can be made

.~

unless the transfer srders are made in vislation »f
any maldatory stacutdory rules or on the ground of
malafides, the burden »f establishing o»f which is
heavily on the person wh»> alleges it, The same v ew
was reiterated in the case Union of India &—Ithers
?s. celLs Abbas AIR 1993 Supreme Court 2444, In this
¢ase one moare olea that the -~

< Si?,l,e Vit

uidelizes were noat follo-
waed was taken &€ The'r Lordship¥ s

vere 0f the view
that 1f there were any guidelines aid they were not
ﬁ)ll)wa it d1d nat confer upsn employse the lcgal%j
Az
e&éareeabie ri gﬁt. In &hia case, the applicant has
assertad this aspect that the impugned transfer srder
has been made in wvinlation >f the guidelines as well,
Ié view 0f the law laid down in the decisisn »f Abbas
caze, we come t©o the conclusina that this plea also
dbes 15t hold good, No dorubt the plea of malafides
hes been asser §~d in the aoplication aid Aduring the
‘ a~d [t
argumeants t\~£earneo cunsel tor the applicant has
sgtressed on it, but we do not £ind any substantial

material on 't which may be found to have been esta-

blished, What were the reasons for transfer | e
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o oty T
l e ‘ . /"
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oS YA
: + &learly diseclosed by the respondents in their two
Y . A
L L A
~ ' replies,
\ {
A _,;, Having gone through the facts 2f the case and
|

the discussicns made zbove, we are »f the view that
| v
|

the impucned order does not suffer Ffrom any {llega-

lity and therefore, there is n» oraund to guash the
|

Ssame. The applicatisn has no merits and it is, there-

|
£ore, rejected. N» order as to mosts.,
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(Dr, R.R. Sasena) (XK. Ramamoorthy)
Member (J)

Member (A)
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