IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

O.A. No. 474 OF 1993

RARXREK
DATE OF DECISION_ 19-1-1994.
Smt. Ansuyaben P. Dholakia, Petitioner
Mr. K.C. Bhatt, Advocate for the Petitioner(s
Versus
The Union of India & Ors.,  Respondents
Mr. Akil Kureshi, Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr. V., Radhakrishnan, Admn. Member.

The Hon’ble Mr.

1. Whether Reporters of local papers may be allowed to see the Judgement {9

2. To be referred to the Reporter or not ? "
N o
3. Whether their Lordships wish to see the fair copy of the Judgement ¢

4. Whether it needs to be circulated to other Benches of the Tribunal ?

-
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Smt. Ansuyaben P. Dholakia,
Group 'D*

©/0 The Supdt of Post Offices
Porbandar 360 575. ceasce Applicant.

(Advocate: Mr.K.C. Bhatt)

Versus,.

1. The Union of India, through
The Director General
Department of Posts
Ministry of Communication
Parliament Street
New Delhi.

2. The Postmaster General
Rajkot Region
Rajkot.

3. The Supdt of Post Offices
Porbandar Division
Porbandar.

4. The Postmaster

Porbandar 360 575 : esesse Respondents.

(Advocates Mr.Akil Kureshi)

0.A.No, 474 OF 1993

Dates 19-1-1994.

Pers Hon'ble Mr. V.Radhakrishnan, Admn. Member.

Heard Mr.K.C. Bhatt, learned advocate for the
applicant and Mr. Akil Kureshi, learned advocate for

the respondents.

2. The applicant is the widow of late Shri P.V.
Dholakia, U.D.C.S5.B.C.0. Jamnagar Head Post Office
Jamnagar, who expired on 20.12.1990. She was granted
family pension from the date and she was drawing the

family pension along with dearness relief every month.
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She was appointed on compassionate ground in Group 'D'

staff and she joined the service with the department
with effect from 3.7.1992. The applicant states that
dearness relief on family pension was discontinued

to be paid with effect from 3.7.1992. She represented
to the Postmaster, Porbandar vide her application dated
13.4.93. The Postmaster, Porbandar vide his letter
dated 20.4.53, Annexure A-2, replied that applicant

is not eligible to draw dearness relief on family
pension. She preferred an appeal to the Supdt. of
Post Offices, Porbandar, who rejected the same vide
his letter dated 5.5.1993, Annexure A-4 and she has
now approached this Tribunal with this O.A. and has

asked for the following reliefs:

"(i) The impugned order No.Acctt/Pen/APD/141/93-
94 dated 20.4.1993 issued by the Postmaster
Porbandar be quashed and set aside(Ann.A-2).

(ii) The impugned order No.C2/Misc/APD/93-94
dated 5.5.93 issued by the Supdt of Post
Of fices Porbandar be quashed and set aside
(Annexure A-4).

(1iii) The respondent authority be directed to draw
dearness relief on family pension with
immediate effect and be paid to the applican
and be directed to calculate the dearness
relief on family pension payable at the rate
from time to time for the period from which
dearness relief is not paid to the applicant
and all arrears to be paid within one month
from the date of receipt of communicaticn
by the respondent authority, declaring sub

clause (ii) of Rule 55(A) as illegal,
unsustainable and violative of Article 14
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of the Constitution of India.

(iv)  Any other suitable relief may please be

granted. "

3. The respondents have filed reply. They have taken
shelter under provision of Rule 55A of CCS(Pension) Rules
1972 which is reproduced below:

"RULE 55.A DEARNESS RELIEF OR PENSION/FAMILY
PENSION 3

(i) Relief against price rise may be granted to

the pensioners and family pensioners in the form of

dearness relief at such rates and subject to such

conditions as the Central Government may specify
from time to time.

(ii) If a pensioner is re-employed under the
Central or State Government or a corporation/
Company/Body/Bank under them in India or abroad
including permanent absorpticn in such Corporatiocn/
Company/Body/Bank, he shall not be eligible to
draw dearness relief on pension/family pension
during the period of such re-employment.

(iii) The Central Government employees who get
permanently absorbed in terms of Rule 37 and opt
for lump sum payment in lieu of pro rata monthly
pension in terms of rule 37 shall not be eligible
for dearness relief."

Accordingly it is their contention that as per the above
Rule the applicant is not entitled to dearness relief

on family pension. Further they have taken the
objecticn that the application is barred by limitaticn
and the delay in approaching the Tribunal is without any
justification. They also state that Rule 55A of saigd
rules draws a reasonable classification as those family

pensioners who were employed from a distinct and separate
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class from those who are not employed on compassicnate
ground on account of death of spouse in harness. They
have therefore, contended that the discontinuation of
dearness relief on family pensiocn is just and proper and
legal. They have denied that discontinuation of dearness

relief is arbitrary or illegal.

4, Mr .K.C.Bhatt, learned advocate for the applicant
has supported his arguments with the decision of C.A.T
Ernakulam Bench, decided on 25.11.91, (All India Service
Law Journal, 1992(1) (CAT) page 589), and C.A.T. Madras
Bench, decided on 13.1.1992 (1992) 20 ATC page 584). In
the former case, the applicant was a widow of employee of
the Southern Railway and she was working as clerk in the
Stage Government of Kerala. After her husband died she
was drawing family pension along with dearness relief.
After more than 8 years after the death of her husband,
the authorities had stopped payment of relief on pension.
Representations were turned down and she approached the
C.A.T. Earnakulam Bench. The Bench came to the
conclusion that the family pension would be payable to
the family off deceased Government servant as per
provisions of Rule 54 of Civil Service (Pension) Rules.
As per provisions of this rules the quantum of family
pension is dependent on the basic pay of the Government

servant and the length of his service. It has absolutely
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no relation to member of dependent members of family and
the financial position of the family. Similarly there
is nothing in the CCS(Pension) Rules which should
suggest that, if a recipéént of a family pension is
employed there should be a reduction in the pension or
in the relief on pension. The family pension payable to
the family of a deceased Government servant has
absolutely no bearing on the question whether the
recipient for the family pension is employed or
unemployed. Family pension is granted in consideration
of service rendered by Government servant during the
period while he was in service. It is therefore, the
property earned by the recipient and deprival 6f such
property without observing the due process of law has
to be struck down as unreasonable and unjust. It is
well settled by now that relief of pension is an adjunct
of pension, the fact that the recipient of the family
pension is an employee under the Government receiving
a regular salary can not be considered as a ground to
deprive him of a portion of pension or the pension
relief. In a case where one or more member's of the
family in receipt of family pension is employed in
private sector undertakings or in business and are
earning substantial income the relief on pension is not

suspended on account of they being so employed, but even
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if one member of the family who is a recipient of the

family pension is employed either in the State Govt. or

in the Central Goverﬁment Company even though in the
lowest post the relief on family pension is to be
suspended during the period with the recipient of the
family pension is thus employed. Hence the Bench came
te the conclusion that this discrimination is highly
arbitrary and unreasonable. It also held the administra-
tive instructins can not be abridge the stgtutory benefit
confined by Rule 54 of CCS(Pension) Rules and therefore,
the administrative instructions are unsustainable, hence
the Bench directed the respondents not to suspend the
relief on family pension with pension relief. In the
another casg decided by C.A.T. Madras Bench, the appli-
cants were widows of persons who were employed in
Geological Survey on compassionate grounds. They were
getting family pension along with dearness relief, but
because of audit objection the dearness relief on pension
was stopped all of a sudden. They contested the stopp-
ing of dearness relief on pension on the ground the
dearness relief has part of the pension and family
pension was paid in consideration of service rendered by
their husbands and their subsequent employment in
Government can not be a cause for the denial of dearness

relief on their family pension. The respondents in that
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case had relied on sub clause (ii) of New Rule 55-A
incorporated in the CCA(Pension) Rules, 1972 by way of
amencément of Rule in 1991. That sub-clause reads as

follows:

"If a pensioner is re-employed under the Central
or State Government or a corporation/company/body/
bank under them in India or abroad including
permanent absorption in such corporation/company/
body/bank, he shall not be eligible to draw
dearness relief on pension/family pension during
the period of such re-employment.”

The Bench held that pension is a kind of compensation
for the service rendered by a Govt. servant and is a
valuable right vesting in the Govt. servant. Regarding
dearness relief on pension, the Bench referred to sub-
clause (i) of Rule 55-A of the CCS(Pension) Rules,
.clause (ii), which reads as under:

"Relief against price rise may be granted to the
pensioners and family pensioners in the form of
dearness relief at such rates and subject to
such conditions as the Central Government may
specify from time to time."

Accordingly the dearness relief is meant tO compensate
for the rise of the cost of living. Dearness relief

forms part and parcel of the pension. Dearness relief
is meant to restore the pension to its original\value.
It is not a bounty, but a right on par with pension of
which it forms an inseparable part. So sub-clause (ii)

of Rule 55-A is not sustainable since it is in contradi-

ction with sub-clause (i) which defines the nature of
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the dearness relief. The Bench hence came tO the
conclusion that when pension is allowed to Be drawn,
dearness relief should be paid along with it, otherwise,
there will be only a part payment of pension in real
terms. Dearness relief on pension is to restore the
pension to its original value, when it is eroded by the
rise of the cost of living. If the dearness relief is
not paid, the persons concerned will get a diminished
pension in terms of real value and pension being a right
cannot be diminished indirectly. Accordingly it held
that sub-clause (i) of Rule 55-A which denies dearness
relief on pension to a category of pensioners, namely,
the re-employed is an unreasonable discrimination since
the price rise is the same for adl pensioners. So sub-
clause (ii) of Rule 55-A is in violation of Article 14
of the Constitution and hence not enforceable. In the
result, the resp®ndents were directed to continue to pay
the dearness relief on pension to the applicants.
Mr. Akil Kureshi, learned advocate for the respondents
stated that the Government of India has gone on appeal
- against the above two decisions, but no stay has been
granted.
5S4 The present case is on all fours with the above
ment ioned case decided by the Madras Bench, I am in

respectful agreement with the judgment of the Madras
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Bench which would fully apply in this case also.
Accordingly the applicant is entitled to draw dearness
relief on family pension. In so far as the question of
limitation raised by the learned advocate for the
respondents is concerned, the cause of action giz, drawal
of pension being a recurring right, it cannot be

sustainéd. Accordingly I pass the following order:

ORDER

The application is allowed. The orders issued
by Postmaster Probandar dated 20-4-1993 Annexure A-2
and Superintendent of Post Offices, Porbandar, AnneA-4
are quashed and set aside. The respondents are directed
to draw dearness relief on family pension payable to the
applicant from the current month onwards as per rules,
However, as the applicant has approached the Tribunal
only on 26.7.1993, the arrears of dearness relief will be
payable to the applicant only from 26.7.1992 i.e., from
one year prior to the date of application. This shall
be done within a period of eight weeks from the date of

receipt of this order. Application is disposed of with

/
]
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(V.Radhakrishnan)
Member(A)

no order as to costs.
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Sup.Cy B¢

IR TEH FUFREME COURT ’”EQ},’}F?KA T

CRW‘TNA"T?:ML APPELLATE JU ISD'CTION\ T i
s \

25‘,847 , Assist;gx: Rigictray (Jedl)

!

i ee v \v Lo '\_: ——— k
L S‘a--». - ‘e P PR ig,
No. umea_'e ":”'"‘1'9'5 ndia
CIVIL APPZiAL ..cu.9922-5'32( ;r 1997, B Ao
(Appealc by gpecial leave prcdtcc by this Court's Order dated
thﬂ 2otk fupdsfl, 1927 in Petiticns for Cpeciel Leave to Appeal

Civiijioe S5~ 5 o1 1OJU froio: the »ucguent and Crder dated
the 19n Janyeny, 1994 of the Central Adwinistrative Tribunal
AimeGebad bency U Ahmedabad in C.Al.llos.b52, 457, 466, L73, h&k
475 and 485 of 1953).

The Union of |India and Crs. Appellents.
Ycrgus

Smt. &uktabcﬁ Hishor Kumar anu (rs. Respondents.

(For full ceause title pleese s=¢ schelule'AYetlecked herewith).,

CORAM:
HON'BLE THE CHIEF JUSTICL
HON'BLE| MR. JUSTICE BoliehililFal
For the Appellantcs : Mr. Rajiv landa, Advocate.

For Respondent No.1 : Mr. Amian Ghosh, advocate.

The Appeals above-mentioned being called on for hearing

before this Court on the 2Cth day of Jauzust, 1997, UPON perusing

the record and hearing counsel for the arpearing parties above=-
mentioned, respondent Nos.2 tc 4 and 6 and 7 not appearing

though served, THIS COURT in vicw of its decision in Union of

'h
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e e e . o o e am

.2y 2nd Ors, reported in 1995

(2) sCe 32 DATH in ellowing the eppeals ORDER:

m

T THAT the Judgrent end (rcer dsted the 19th January, 1994
of the Centrel Administrative iribuns 1, shmedabsd Bench at

Ahmedabad in Originel ippliceticn 1os.452, 457, 466, 473, 474,

475 and 485 of 1693 bz ond is crety set aside and the aforesaid &
original awpllcat*o 1s filed by the Respondents herein before the

aforesaid Tribunal be and are hereby dismissed but the amount

already paid to the respondents herein under the head of

Dearness Relief on Family Yension would not be recovered fpi™.
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IN THE SUPR®E OOURT OF INTH & ( 9/

CIVIL APPELLATE JURI SIE CTiON

SPECIAL LEAVE PETITION (C} NO. OF 1994

In the matter of

le The Union of India through
The Director General‘,
Department of Post.,' ;
-Mini stry of Commnication, _ /j

ey Delhie

2¢ The Post Master General,
Rajkot Redgion,
Rajkotas . B

\
N

3. The Supdt of Fost Offices,
Junagadh mvision‘,-
Junagadhe

4. The Postmaster,

Junagadhe ccee Petitioners

)

Versus
le Smte Muktaben Kisghor Kumar
Rajyaeuru, Stanp Vendor
Head Post otﬁce‘:‘/

Junagadh-362 001 ng out from O Ae




Z

3¢

N\ ¢

- X @ 8/
Snte Jayaben Je Jeml’udia, / ‘
Group 'D',
Haad Post Ofﬁce;

Junagadhe (Arising out from 0. 2.257 /09

gnte Muktagamard Raman Kislor
Thakur, Group 'D* ¢
Head Post Ofﬁce-; :

Junagadh=362 001le{ Arising out from OA 266/9 3)

gnte Savitabern Harjivandas Lukka,

Group 'D'.: (
Post Cffice Keshod=362 220 (Arising out from
OA 473/93)

gnte Ansuyaben Pe Diholakla,
Gmup 'D’A’ \/
G/o The suvdte of Post Offices,

Porbandar-360 575 (Arising out from Ce Ae 47 4/93)

gnte Manjulaben Chandrasinh Chandela.,

Gmup ‘D y) (’

Post office Keshod sxshaygadh-(mqirg out from
OA 475/93)

gmte Manjulaben Narmadashanker Jard,
Group :D' Head Post Office, <

Junagadh 362 001 (Arising out from Oe A«485/93)




- &

A SUPREME COURT
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The Unign of 1ndi Cre. Appellant ¢ .
<Letitioner
Versus

Snmt. ﬁ’\)ktaben Kishor Yunur and Ors. Respondents ,

CENTRAL ADMINIST!("TIVE TRIBUNAL, ALMZEDABAD BzZNCH
AT AHMEDABAD. e ok
C.A.NOS.552, 457, LOC, LY3~I75 and 485 of 1935,

mire T AT @
o b r’\f. wd & e

day of

A

¥ 1

SHRI

Compared with

No. of folios

Advocate on Record for

Anlan o

Osll,

Fespondant

[ AT
NC oo

4
[




rﬁNTRAL HADMINISTRATIVE TRIZU L
Ahmedabad Bench

- R o e
C 4application No, HI4jss of 19
Transfer Application No, 0ld W,Pett No,
CERIITICHT

Certified that no further action is required tobe
taken and the case is fit for consignment +o +h»~ Record

Room (Becided)

Dated 3 1))\

Countersigped :, = _ Y
N \741:%:/<Qﬁ Signature 'of the Dealing
WA ¥ ks AgefStant

N s U gl e
Sectlonfgfflcer/court officer
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