
V 

CAT1J/13 

CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

0.31. NO. 
444/93 

DATE OF DECISION 1U-19 

irJ, VJlji Kc:i Petitioner 

Advocate for the Petitioner (s) 
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Jnj i f Incj a 	 Respondent 

	

r. _• :• Kyaca 	 Advocate for the Respondent (s) 

CORAM 

The Hon'ble Mr.  

The Hon'bte 	 .. :. 	 i:•:r 	J ) 

J U 0GM E PIT 

Whether Reporters of Local papers may be allowed to see the Judgment ? 

To be referred to the Reporter or not ? 

( 
Whether their Lordships wish to see the fair copy of the Judgment ? 

Whether it needs to be circulated to other Benches of the Tribunal ? 	
) 
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hri Valj i Kana 
;e 5 ts rn Re ± iway - 
. ). Ka acva nj 

Djst. Kheda. 

i1r E.E. Gogia 

pplicant 

vcate. 

Ve rsus 

Uni.i of Incia 
Owing anc Representing 
Western Railway, 
chuchgatc, Eornbay. 

Dy. Ohiof Engineer (C) 
North, iest:rn Railway, 
EG Railway Station Lui1ding 
2nd Floor, Ahn-edabad. 

The Executive ngineer (C) 
North, UeSt rnRailway 
EG RLy Etation Luilding 
Ahredabod. Res sondents. 

Mr. 	iyada 	Advocate 

J Ti 	3 j\j 	N T 
In 
	 Date: 

:j.A. 444/1993 

Lor Hon'Lle Dr. R.. Saxena 	 Member (J) 

This is the third round f litigtin when this 

aplican: has a:.:rooched the Tribunal cornolaining about 

non-compliance of the judgment which was ronderd by the 

i'ribunal in .A. No. 426/86 cecided on 2-12-1988. 

2. 	The facts of the case are thot the apolicant 

was engaged at casual labnrer in survey Constction 

Department on Virarnganikhaorb&nda r project on 11-9-73. 
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he wor]ced in the same capac:Lt'z till 1-3-1985 when his 

services u ee Lsrminateo, at Jamnagar. The daplicant 

challonped. the order of terninetian by filing .3Ce 3146/85 

befre the Gujarat high Court. Because the Tribunal was 

created, the salc] 002 No. 3146/85 was :ransferred to the 

Tribunal and was numbered as 	426/86. The said T.i-. 

was finally disa.;sed ci on 2-12-1988 holding that the 

oer 	f terminat i... a did not conform to the provis ionS 

of dectija 25 1? of the indusrjal Lisouts ct and was 

therefore auashed. The cppiicaat was held oat itled to 

be reinstated in service o'ith all conseantiol benefits. 

The respondents, i.e. the iailway administration was 

cirected to reinstate the applicant wit - in onc month and 

to cay the hack-wages within a period of three months 

from the d ate of the order, 

3. 	 it is contended on behalf of thc applicant 

that he did not receive any resconee, from the side of the 

res condents about his reinstatement, he, there fore, submitted 

the acplicatia.i datod 24- 6-1989, Annexure -2, to the 

Executive Engineer ()-i, iestorc Railway, Jamnagar ar 

P/I (0)-Il 	ostern Railway, Ewrka. Again nothing was heard 

arid he then sorvod notice, i-tnnexure-3, Ca respndent N, 1 

as well as the Chief Engineer (c) Ahredabad on 10-10-1990 

through his advocte. it was thee that the reseondent N0.2 

Deeuty Chief Engineer, (Construction) instructed the 



P.c.I. (C)Jainaqar, new at .lajkot vice 1att-r dated 3-12-1990 

to take the ari.icant c-ri duty. In rr-nnra nsa to th said 

instructions1  the a ;elicant had s:.bitted the report about 

reSurnotjon of duty on 28-12-.1990 to Pi, Rajkot. Deseite it, 

the apolicant was not 8?Lvcn any posting. Brthn fed up 

b :caur.e of non-comrl.iance ci the udgrnent of the Tribunal, the 

a pnlicant filed. nnothr r 	469/90 ::forr the Tribunal c l. un- 

-ing nirertico to the res:ondents to issue :nrting crde 

to tho applicant, prrrnit him to discharge his duties and to 

raw sale re. It Was disc Ctdim.0 that the back-wagas be also 

dirrotod to be paic with intersL at th rate of 12%. 

This 3... No. 4t9/90 W55 8ECi8Gd en19-3-1991, holoin; t he 

view that no resh 	can he filed to seek the cornnliance 

of tb: judnmcnt be iiv:rec on 2-1 2-1988 in T... 426/86. 

It is further averred Tfl eshlf of the aerlicant that the 

a ::licant had rece. ived communication dated 28- 3-1991 from 

Deauty angina: r Cc), Ahn:odabadi th.t he (the eo:;licant ) 

ha( n.t re:rtec for duty anc since he had shown willingness 

to resume duties hr was cT irect d to renort the Deouty Chief 

Lugineer (C), iicrth, Ahrned.atec for further posting orders- 

It was then that the cralicarit Jcied 4utics on 9-4-1991 

enS S thou then he was working. It is a lso urged that he was 

r th:Lutnn ... th: lens thst he was holding non-temporary 

status of m 1oyee and the tarngon.ry status was not given 

to him. his girevance is also to thr effect that he was paid 

starting salary which is pyable to a fresh casual labourer. 

ih orriod of service rendered by him crier to his termination1  

was not counted for the purpose of pay and requ1aristicn. 
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It is also the grievance of the aelicant thot he_ was not 

s•aid sal,--;ry aS bock-aç-es from the date of oronouncement :f 

judgment on 2-12-1988 in i.. 426/26 till the date of rein-

-Statement. 3.o far as the earmnent of bac}c-wa:es odor to 

2-12-1988 is c.:ncerned, an amount of !s. 36,747 was paid 

in Januar 1992. This amnoint yes paid to the aoolcnt only 

when he' ecoror:ched the Labour Court f: recovery of the mona;-, 

be relief sought by the aclice. nt on the grounds discussed 

above is th..t the reojondents of tli present 0.;.. be directed 

to refix the salary of the applicant in the scale of Rs, 

750-940 (?P)  and eouivolent red.e er.ior to that by adding 

the cnnua1 ncrernents on th be sic of th earlier services 

rendered by him. Furthor the relief claimec w payment of 

Lack-wapes with inberct at tho rat..e of 18% for the caned 

from 2-12-1988 to pril 1991 when he was reinstated. The 

release of other enefitsuch as eve salary, pass,mecical 

t ra: tmnent etc OVd flab lcto the casu 1 labeu ncr with t'e-npora ry 

status jS lso recuirec1 to be cirected, The aeplicant had 

movea ap icotlon for coecanati.n of celaa-  which was -lloweo 

by the Tribunal er 14-12-1923. 

4. 	 The res :oudents contested the case on the groTtnds 

that the a eplicant was recruited as c.a fly rated casual 

labsuror n 11-9-1978 and c ntine1 ur to 1-2-1985, Sinc€ 

eroject was core-elcted1  the cpplicant as directed f: r modical 

examination abut his. moo ice 1 fitrie:: : f F-I catepory but the 

4--- 
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apnlicat oilec in all cotegrieS,hor fore, In, w::s sewed 

oith nitics- of reLronchmant. It is admitted th-t the applicu-at 

had ftl 	OA No. 314d/85 in tho Gujort high Court ohich turned 

into 	42C/86 and war decided bo th Tribunal on 2-12-1988 

airacetin reintotoment of the 	l:C0nt alongwith bck-:ages. 

According t. the res :onctents,the Laca-wahes frrn 1--1985 

t 2-12-1988 i.. from  the date of tenuinati.. a till tho date 

of pranouncomeni: .f the udgmont, wero paid b cba'ua of 

s, 36, 77/- thrughLab ur Court at Jeninagar in ecovery 

Auclic tin iTo. 	It has airo been averre an behalf 

f the reseondanto that the anelicont is under blJc:ti - n to 

furnish 1ledical ertificote helens tl a temo rorv status is 

grantec . lie war is sue. ier, gron :ec em ::ru ry status • The res sendent 

denied ant it lement of other hens fit: to the ne: 1 ic ant because 

he was not a permanent ermsloyee and the same banal it may he  

available to him as and when he goes in regular cadre. 

It is therefore1  contended that the eupiicc.tica be 	rojected. 

S. 	 We have heard the learned counsel fur the 

opel icrs at u rid, the ras nandents and ho vu also uenos ed the 

race so. 

3, 	 In this case the main •cuestin for determinot ice LS 

ee hther the acelicarit who was grantac ax relief of reirstatement 

and aTn1aat cf back-wager in T.A. 426,/86 decided on 2-12-1988, 

can aeproach this ciruna 1 age in anu again for non-corn oliance 

ul the judgment. It is anarinitted fact tht des cite the 
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thc.judpmerit rndcrcd in I.. 42/86, on 	2-12-1988, the 

resooridents dragoef its feet and took no action ether 

to reinstate or to make pa7ment of le-eck-wages. The respon-

-dents did notr -even Chul lsnçe the juci.merit dated 2-1 2-1988. 

It was there fore, r 1C dcc 0 thet the judgment de liversd 
5- 

on 2-12-1983 bccaiie final hctWCfl the narties. There wa.s 

to the see poncents but to obey anc comoly with the 

QireCtiesis -iven ifl the juogmerit. What apoears from the 

facto is thot the aoicanr. dsc. na  approach 	the Tribunal 

way of Contemot 	 on pplicati. hZccorf ing to him he had been 

giving apolicc.ticnto the respondents hut comolets deaf ear 

was turned tcw. oc S toose :,oclicot ions • The contention of 

the respondents on the other bonn is tht the reinstatement 

was subject to the medicol fitness Of toe appiscant by the 

hedical Uff-icer of the Deosrtrneot. It is a.rk7uee by the learned 

CUflSe 1 for tb: ri-i: pondents thot s mc: the a P:T)J-iCaflt hod 

fáild in earii:r he-i' voicec Co fecs the ririctical teet arid 

for th - t reason the res ocridents cannot be held responsible 

for oelaycd relostetem' t. In this connectioiscur attention 

has been drawn about Lbs obseratjon Of the Tribunal 

rnidce in pare 10 ef the jui-grnerlt. It SIDOOkS t; 

We ore cleorlv of the-. opinion that the 

imouned action on the ioart of the reSbjofldeflts 

in termincting the :.ervice .. f the petiticoer 
. bd in laii anc we direct reinstatement of 

the petitioner but that will not preclude the 
resirndents in :assinp fresh orders in accor-
-dance with law, in case, it is found that 

the retitioner is physically unfit to hold the 
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post. But before doing so it is expectd that 

the respondents shall funnish a copy of each 

meadical certificate declaring him unfit either 

on the bs of the past or fresh medical 
IN 

examination, and the petitioner will be at 
liberty to redress his grievance, if any, under 

the relevant rules. ' 

7. 	The reading of this portion speaks that the 

resondents wese required to establish on the basis of 

the medical certificate that the applict was physically 

unfit to hold the post. The Tribunal had left to the 

discretion of the respondents either to rely on the past 

certificate of medical test or on getting him medically 

examined afresh. In view of these observations, the contention 

of the leanned counsel for tth aepljcarit that the resooridents 

ought to have reinstated the a pplicant on their awn, caunot 

be said to be without merits. The Tribunal had directed 

about reinstatement and simultaneously gave discretion to 

pass fresh ordars in case it was found that the apijcant 

was unfit. What emerges is that the rinstaternent was 

unconditional in the first peLt of dirTctlon 4rhe exrcise 

of discretion about the use of earlier medical certificate 

or of having fresh medical examination for the purposes of 

passing orders in the event the applicant having b •n found 

medicallr unfit, was second part of direction. he r-;aeonnts 

ceaot be alloed to confuse the issue and take the alec that 

the order of LelnstQtement was not easd because the applicant 
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fajl:d to appr tor mdica1 ax .ination. We may reiterate 
at the cost of 	 that e instatement had nothing 

to eQ with the medical examInation of the an'sljcant. what 

appears is that the respondents had bran dilly-da1ingthr 

matter of reinstatement. When the second O.i-.469/90 ws 

firca ry the appl.cant, the process or i riristaternent 

started and order war passed dspite the fact that the 

said 3.. 49/0 ws dIssed an 19-3-191. We fail to 

understand as to why the aD licant was reinstated on 9-4-91 

if according to th r:-;spondents the radical :xaminatlon of 

the dplicant was  a condition precedent because neither 

the aecilcant has aver ied ebcut such.nadjcal examination 

bfora reinstatement nor is pleaded by the reondents. 

Clearly th respondents took the judgment of the. Tribuniel 

in 	426/90 casually. 

The applicant filed second O.:. 469/90 which 

was decided on 19-3-1991 on the same grounds -id claiming 
the seine 	llef which 	taken and sought in T.A. N0.426/86k  

The rjbunaltie fore, ricrhtly rejcctd the second 

O.i. 469/90 because for non-comaliance of judgment 

no fresh O.a. can be broujht. 

The development took place thea after. The 

anal jcauit was reinstated on 9-4-1991 and the payment of 

back-wages to the tune of as. 36747es made to the appl:Lcarit 

from the date of termination till the date of judgment 

i.e., for the period 1-3-1985 to 2-12-1988. The apnljcant 
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through tLc pee: erit 3. 	derrands that the compliance 

of the eorlier judgment is still in complete 	and 

therefore uis.ction La ivreiby this Tribunal for 

the oir7rnent 	remuintrig back-vegas. For the conve- 

-uience sake, th. ent ire prioc st'rt lag from 

the terrnint ion .f 	se'ices of the a pplicant till 

the fiding of the :hiid round of 

, 	

ltitin 	eig 	i.e.th 

int fr as. Fist  artrrescat 	he di   

relates to the osriod from 1-3-1985 (the date of terrni-

-nation : f serviceef the er licant) to 2-12-1988 (when 

the judget Ia T.z. 4 6/86 was 	i 	) Whateverelverec  

relief was snuht for this oeriod, was grantee by the 

Tribune? and there fore no fresh preun 	y be raised 

about the se id period. The second part starts from 

3-12-1983 i.e., soon after the judgment was delivered 

42L/85 and nuns upto 19-3-1991 when second 

e.A. 469/96 was his 0ered. c. Ihe oalicnt had prayed for 

paurneat of b.:Lck-wages and about the reinstatement hut the 

same was rej ectee by the r ribuna 1 be oause for non-corns ii-

-aries of the earlier Ju'r gmentfrerh L.a.. was not pormissi-

-ble. This judgment has not been challenged either by way 

of filing review aoelicatio ri before the Tribunal or by 

die lang ing in a.peea l.Thus the coast ion of sayrnent of 
back-ueges for this eriod cannot he a flowed to be 
agitated. 

10. 	 The thire retied starts from 20-3-1991 

so a after the judgment was L clivared in O.A. 469/90 
and erids us to 9-4-1951 when the eseijcant was reinstated 
The fourth period starts from 9-4-1991 and 	- 

seboecjueat thereto. 	The apolicant has no grievance 

C 
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with respect to this period because he is paid salary. 

The only questiin that remains with respect to this period 

is that he has not been given increments and other 

benefits. The contention of the learned counsel for the 

respondents on this count is that the applicant was 

reinstated as casual labourer and therefore, the benefit 

of increment and other facilities shall be available only 

when he is reciularised in the service. The contention of 

the counsel for the respondents appears to be correct. 

11. 	Now we take up the third period because it is 

that part when the compliance about payment of back-wages 

was made and the reinstatement wqs in process. Anyway, 

we are not cncerned with reinstatement because ultimately 

it to,) place and the applicant joined the post on 9.4.1991. 

The only question remains for consideration is if the appli 

cant should be held entitled to get the back-wages or 

salary for the period. It is undoubtedi,7 clear that 

back-wages were ordered to be paid in T.A./426/86 within 

three months of the date ofjudgment i.e. 2.12.1988. It is 

for this reason that the Tribunal had allowed three months 

time to make payment. The respondents, therefore, did not 

prepare the bill and make payment f back wages of subsequent 

period because by that time the order of reinstatement had 

not taken place. As is already pointed out, the payment of 

back-wages for the second period i.e. from 3.12.1998 to 

19.3.1991 has been denied by the Trihural.3ut it does noran 
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tht the esolicant shall also bc donied the wages for the 

Subeguent period. 

12. 	 Th learned counsel for ths a licant relied 

on th2 cse Kumari arita Thaicor vs, Union of India 1994 

(L:) 1014 in which it was observed by their lordshios of 

unrerno Court tht in corn i.ian.e to thc order of reinstatement 

the 	njori of Inc] ja c. old tke reasunabl:orioc .f time but 

by not comolyin by the end of 1992 when the jucgrnent of 

reinstatosent was passed on 24-7-1991,was not held reasonablo. 

On the has is of this observLtiun the l rn.:c counsel for the 

asplicant contends tht there can be no justification for the 

res sadents to have allowed to be reinstated the applicant 

on 9-4-1991 when the ju...cjmerit Cf reinstatement was passec as 

earl: as on 2-12-1998. he have alsacy c.iscussec; tIe contention 

of the rss .ondents ala ut the rnedica 1 examination anc found no 

substance therein. As a matter of act the cop] icant could be 
- 

held entitled for the judgment of 2-12-1988 but the ec.. nd 

QA boin: rejoctcd 9wc cannot interier 'nd valicly too till the 

date of judgment in second CA i9---I991. We h-ye also held 

tht the rssndents ad been avoiding reinstatement for an valid 

reasons. In such a situ. tion,he could be allowed wages from 

20-3-1991 and not rorn 9-4-1991. Sino the a olicant had to 

uricert.ake this thicf rounc of l:Ltiation for non-action on 

the eart of the resoudents, we order siecial costs of Rs.2000/-

to be oaid kz by the rc.spondents to the apolicant. 

. . 13.  . 
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13. 	 Do t 	o nieri 	c th facts 	cioused 

ye 	c 	1 Y: th waces to th aprl icorit with c fioct 

from 20-3-1991 in o1oc ci 9-4-1991 Ofl o1?o aoarc. costs 

s •  2000/.- The 	o1icctL .i ic cicocceci c £ occcrclinglv. 

(i. r. 	. . 3oxena) 	 (V. R.ocThokr ishno n) 

i:e -1er (J) 	 1cmbe r 



CENTRAL ADMINISTTrE TR IBUN7j, 
AHfl; BENCH 

'ApplicatianNo. 	
of 

Transfer Aoplicatjon 	. 	
of 

CERT ICATE 

Certified that no further action is requiree to be taken and 

the case is fit for consignment to the Record Room 
(Tcided) 

lated ; 

Countersign 

Signaturethe Dealing 
ASjstant Section Officer. 
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