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O.A.NO. 	44 3/1993 

NO. 

DATIE OF DECISION 29-2-199 

J.B .Jaideja 	 Petitioner 

Mr. R.3.Gajjar 	
Advocate for the Petitioner (s) 

Versus 

UniOn of Indi. 	 Respondent 

Mr..*il KureShi 	 Advocate for the Respondent (s) 

CORAM 

The Hon'ble Mr. N.S. 	t- ' 	7ice Chiirman. 

The Hon'ble Mr. V. Radhakrishnan, Admn. Member. 

Whether Reporters of Local papers may be allowed to see the Judgment  

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgment ? 

Whether it needs to be circulated to other Benches of the Tribunal ? 



2. 

J .3. Jade j a 
III/13/Aj Customs colony 
New Kandla, (Kutch). 	... 	Applicant. 
Advocate : 	Mr. R.S.Gaj jar 

versus 

1. Union of India 
Notice to ime served through 
principal Collector of 
Customs and Central Excise 
Head Quarters Baroda. 	 Respandent%. 

Advocate 	Mr. 4 ci1 Kureshi 

J U D G E ME NT 

Date: 29-2 
in 	 .-1996. 

19__ 

per j,fltj Shri V. Radhakrishnan 	Member (A) 

The applicant was emp1yed as Inspector of Custom 

and Central Excise on 31.8.1979. He did not pass the 

departmental exam, when his case was considered by the 

D.P.C. in March 1982 alongwith others. The applicant 

was given adverse remarks as per Annexure j-3, in 

May 1985- His caSte was cLy4ia cnsiered py D.P.C.held 

in July 1985. HOwever, theD.P.C. directed that his case 

shauld be put up after his representation against 

adverse remarks given to him was finalised. In the mean-

time his representation against adverse remarks was 

rejected by the respondent. By communication dated 

25.8.1986, Annexure A-6, when his case came up before 

D.P.C. in October 1986 he was not cons ideród fit. 

Ultimately he was  found fit: for confirmation by the 

D.P.C. on 10.3.1989 and he was confirmed on the same date. 
L 
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2. 	The contention of the applicant is that; 

(i) The remarks communicated to him 
vide Annexure 3, where his perfor-
mance was termed ujust adequate" were 
not to be treated as adverse remarks. 
The DPC which ws held should have 
considered his case. 

(iiThe seniority should be considered 
on the basis of his date of appoint-
merit and not on the basis of date of 
confirmation. 

His grievance is that his late confirmation and 

subsequent supercession by his contemporaries as well as 

Dy his juniors nas rt:uucea fls cnuc 	i rotion 

to the higher grade of Superintendent. Accordingly 

he claims the following reliefs; 

The seniority of the applicant 

may kindly be fixed at aprepriate 

place i.e. from the date of his 

p=mzt"n appointment; 

the 3eniority list circulated in 

1985 then in 1989, iiindl in 1993 may 

kindly be ordered to be re1ised and 

the apçlicant may kindly be ordered 

to be placed among his contempararies 

and above his juniors; 

k~~ 



(c) Any other order the ijntb1e 

Central AdminiStraire Tribunal 

which may deem fit in the interest 

of ustice.hl . 

3. 	The respondents have contested the case and 

have stated that as per seniority Rules existant at the 

time of confirmation of the applicant, his seniority was 

to be fixed in order of confirmation and not on the 

basis of date of appointment. It is true that iristruction 

regarding seniority 	modified in 1992 but this 

order was to take effect from the date of its issue 

i.e. from 4.11.1992 and cases already deciaei on ne 

DasIs r •ld Rules were not to be respenel. Accordingly 

the senirity of the applicant has been fixed correctly 

as per the date of confirmation. They have also contend- 

ed that the adverse remarks canmunicated to the 

applicant were approved by the Reviewing Officer 

as well as by the Reporting Officer and his repre- 

sentation was rejected after due consideration, it 

is stated that the applicant was advised to improve 

his performance and when he did not do so he 

was given advdrse remarks. The applicant was 

considered by the D.p.C..hut because of his late passing 

ic~L I I-- 
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of deprtmenta1 examination and adverse remarks communi-. 

cated to him he was not found fit. He was confirmed after 

theD.P.C. adjudged him fit and his seniority has been 

fixed correctly as per the date of confirmation. The 

respondents have also take the contention that the 

application is delayed by about 3 years and such delay 

is unexplained. Hence the application deserves to be 

rejected, not only on the ground of delay but also on 

account of laches as the question raised would affect 

the position of the other employees in the seniority 

Mr. Gajjar, learned advocate for the applicant, 

stated that non passing of the departmental examination 

should not have stood in the way of the confirmation of 

the applicant. He also pointed out that the 1985 C.R. 

wherein he was  stated to be "just adequate" cannot be 

treated as adverse remarks in view of the ruling given 

by the Bombay Bench of the Central adrnn. Tribuna 

i'-Q  Krishna Dnyanba Nandgave VS. Union of India and Others 

(1995) AR 3C ATC 10 wherein it has been held that 

performance categorised as "just adequate" equates to 

He stated that number of juniors have superseeded 

the applicant and unless his seniority is corrected he is 

not likely to get promotion for quite some time. 

5. 	Insofar as the fixation of seniority is 

concerned he vehenently argued that the date of appoint-. 

-ment should be the criterion and not the date of confirm-

ation. He supported his argument with the case decided 

by the Full Bench of the Central Adrnrl. Tribunal in 

Ashok Mehta and Others VO. Regional provident Fund 

commissioner and Others (1993) 24 ATC 41 43. ACCOrdiflg* 

A41Z 	
to him the inter se seniority should be determined on the 
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basis of length of service. Insofar as the question of 

delay in approaching the Tribunal is concerned he stated 

that the applicant was given oral assurance by his 

su;erior that his case will be considered favourably 

and he was waiting for the result of the consideration. 

when his case nAt was not considered favourably1  he 

ultimately approached the tribunal. According to him the 

delay should be condoned and in support of this contention 

he cited the decision of in the case S.V.Ramkrishna vs. 
union of India, (1993)24 ATC 299 wherein the application 

though filed late was considered on merits in the 

interest of justice and hence the applicant's case 

should also be considered on merits after condoning 

the delay. 

6. 	Mr. Kureshi, learned Addi. Standing Counsel, 

on behalf of the respondents, stated that the applicant 

has cl5imed only relief of seniority and there is nothing 

abOut adverse remarks and delay in confirmation on account 

of not passing the departmental examination. He stated 

that even when the representation of the applicant 

against his seniority was rejected on 21.9.1989, he had 

not taken any steps to approach the Tribunal to redress 

his grievance. He has filed this applicatin (O.A.) 

only on 28.7.1993, after delay of more than four years. 

Moreover there is no explanation for the delay in 

approaching the Tribunal., He pointed out that number of 

officers have superceded the applicant and any relief 

to the applicant at this stage would have unsettling 

effect on the seniority position of number of officers 

which is not desirable. He supported his argument by the 

judgements of the Supreme Court in M.L.C. 	Souza Vs. 



Union of India A.I.R. 1975 SC 1269 and K.R. 

Mudgal & others Vs. Union of India 1986 SC 2086: 

1975 SC 1269 wherein it has been clearly laid 

down that if a person is sleeping over his rights 

and there is undue delay in approaching the 

Tribunal the application deserves to be dismissed 

on laes alone. 

7. 	At the outset it is to be seen whether the 

application was made within a reàs enable time. 

The applicant was confirmed with effect from 

10.3.1989 and was placed on the seniority list of 

1990. He had given representation dated 17.7.1989 

to the respondents regarding his position in the 

seniority list which was considered and rejected by 

the respondents on 21.9.1989, Annexure .C. The 

applicant remained quiet and approached the Tribunal 

by filing this application on 20.7.1993 onlyp 

after a lapse of more than four years and three 

months. We do not find any reasonable explanation 

for the delay, except oral argument of Mr.Gajjar 

that the applicant was hoping for relief on the 

basis of oral assurance from his superiors. This 

explanation does not help him. If a person prefers 

to sleep over his right and does not approach the 

forum in time,  he cannot hope for any relief. 

This only shows his negligence and acquiescence. 

it is also to be kept in mind that any relief to 

him would adversely affect those persons in whose 

favour right has accrued and especially so when they 

have not been joined as party- respondents to the 

present 0.A. The Hon'ble Supreme Court in the case 



MM 

M.L. Cecil 'Souza V. union of India, AIR 198 Sc 

2086 has observed as follows: 

t'It is essent:Lal that any one who feels 
aggrieved with an administrative decision 
affecting one's seniority should act with 
due diligence and promptitude and net 
sleep over the matter. Raking up old matters 
like seniority alter a long time is likely 
to result in administrative compli- 
cations and difficulties. It would,therefore, 
appear to be in the interest of smoothness and 

efficiency of service that such matters should 
be given a quietus after lapse of some time". 

in the circumstances in the present case there is no 

alternative but to dismiss the application on the 

ground of its being time-barred only. Accordingly we 

do so. NO order as to costs. 

11 
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(V.RadhakriShnan) 
	 (N .B .ate1) 

Member () 
	 Vice Chairman 
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CENTRAL ADMINISTRATIVUE TRIBUNAL 
BELCH 

) Application No. 

Transfer Application No. 

CERT IF IC ATE 

Certified that no further action is required to be taken and 

the case is fit for consignment 

bated: 

Counters ign : 

CI 

ect6n Officer.  

to the Record Room (Decided) 

S ignat i re o the fle al ing 
Ass jstant 



CENTRAL ADMINISTRATIVE TRIBUNAL 
if 	 AHMEDA8AD BENCH 
/ 	 AHMEDABAD 

INDEX, - S H E E T 

CAUSE TITLE 
 

NAME OF THE PARTIES 

VERSUS 

ç c22\ 


