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DATE OF DECISION 29-2-1996 |
J.B.Jadeja Petitioner

MEs Rs§o0a]jar Advocate for the Petitioner (s)

Versus
___ Union of India Respondent
Mr.akil Kureshi Advocate for the Respondent (s)

CORAM

The Hon’ble Mr. N.B., iatel, vice Chairman.

The Hon’ble Mr. V. Radhakrishnan, aAdmn. Member.

JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ? 7,,’?"7
2. To be referred to the Reporter or not ? 7‘,‘17

3. Whether their Lordships wish to see the fair copy of the Judgment ? e

4. Whether it needs to be circulated to other Benches of the Tribunal ? % ’




e e—

Z
J.B.Jade ja
IIT/13/A; Custems celsny
New Kandla, (Kutch). P Applicant.
Advecate Mr. R.S.Gajjar
versus

l. Unien eof India
Netice te mpe served thrsugh
Principal Cellecter ef
Custems and Central Excise
Head Quarters Bareda. Respendentg.

Advocate Mr. aAkil xureshi

JUDGEMENT

Date; 29_2.1996.
in

Q.A. 443 / 1993

per Hen'ble sShri v. Radhakrishnan Member (A)

The applicgnt was empleyed gs Inspecter ef Custem
and Central Excise on 31.8.1979. He did net pass the
departmental exam. when his czse was censidered oy the
D.P.C. in March 1982 alengwith ethers. The applicant
was given adverse remarks as per annexure a-3, in
May 1985. His case was agala consldered Dy D.P.C.held
in Jguly 1985. Hewever, the D.P.C. directed that his case
sheuld be put up after his representatien against
adverse remarks given te him was finalised. In the mean-
time his representatioen against adverse remarks was
rejected by the respendent. By cemmunicatien dated
25.8.1986, annexure a-6, when his case came up befere
D.P.C. in Octeber 1986 he was net censideréd fit.
Ultimately he was feund fit fer cenfirmatien by the

D.P.C. on 10.3.1989 and he was cenfirmed en the same date,
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2. The ceontentien of the applicant is that;

(i) The remarks communicated to him

vide annexure A-3, where his perfer-
mance was termed "just adeqguate® were
not to pe treated as adverse remarks.
The DPC which wgzs held sheuld have
censidered his case.

(ii)The senierity sheuld be considered

on the basis of his date of appeint-
ment and net on the basis of date of
cenfirmation.

His grievance is that his late cenfirmatien and

subsequent supercessien by his centemperaries as well as

py his junlers has rewuced hls cnence ¢L premotien

te the higher grade of Superintendent. Accerdingly

he claims the fellewing reliefs;

(a)

()

The senlority of the applicant
may kindly be fixed a& apprepriate
place i.e. from the date of his

pxexwkivn appointment;

the senierity list circulated in

1985 then in 1989, and in 1533 may
kindly be ordered to be revised and
the applicant may kindly be ordered
te be placed among his centempararies

and above his juniers;

R



(c) Any ether erder the Hon'ble
Central administrative Tribungal
which may deem fit in the interest

of gustice.".

3. The respondents have contested the case and

have stated that as per seniority Rules existant at the
time of confirmation ef the applicant, his senierity was
te be fixed in order ef confirmation and net en the
basis of date of appeintment. It is true that instructien
regarding seniority yee medified in 1992 but this

order was to take effect from the date of its issue

i.e. from 4.11.1992 and cases already deciaea en cne
basis or eld Rules were net te be reepened. Accerdingly
the senisrity ef the applicant has been fixed cerrectly
as per the date ef confirmatien. They hgve alse centend-
ed that the adverse remarks cemmunicated te the
applicant were appreved by the Reviewing Officer

as well as by the Reperting Qfficer and his repre-
sentatien was rejected after due consideratien. It

is stated that the applicant was advised to impreve

his performance and when he did not de so he

was given advdrse remarks. The applicant was

censidered by the D.P.C.but because ef his late passing

....5.
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of departmental examination and adverse remarks cemmuni-
cated to him he was not found fit. He was cenfirmed after
the D.pP.C. adjudged him fit and his senierity has been
fixed cerrectly as per the date of cenfirmatien. The
respendents have alse take the cententien that the
application is delayed by about 3 years and such delay

is unexplained. Hence the applicatien deserves to be

re jected, net enly en the ground of delay but alse en
acceunt @f laches as the guestion raised weould affect
the pesitien of the ether employees in the senierity

list.

4. Mr. Gajjar, learned advecate fer the applicant,
stated that nen passing ef the departmental examinatien
sheuld not have steed in the way of the cenfirmatien ef
the applicant. He alse peinted out that the 1985 C.R.
wherein he was stated teo be "just adequate" cannot be
treated as adverse remarks in view ef the ruling given

by the Bembay Bench ef the Central Admn. Tribunal,

in grishna Dnyanba Nandgave VS. Union ¢f India and Others

(1995) #&r 3C ATC 10 wherein it has been held that

performance categorised as "just adeqguate"™ eqguates te
"Geed". He stated that number ef juniers have superseeded
the applicant and unless his seniority is cerrected he is

not likely te get promotien for quite some time.

5a Insefar as the fixatien of senioerity is

concerred he vehemently argued that the date ef appeint-
-ment sheuld be the criterien and not the date of cenfirm-
ation. He supperted his argument with the case decided

by the Full Bench ef the Central admn. Tribunal in

Ashoek Mehta and QOthers va. Reg}gnal grovident Fund

Cemmissioner and QOthers (1923) 24 ATC #%8 423. Accerdingix

to him the inter se senierity should be determined an the
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basis of length of service. 1Insefar as the questien ef
delay in gppreaching the Tribunal is cencerned he stated
that the applicant was given eral assurance by his
superior that his case will be considered favourably

and he was waiting for the result of the censideratien.
when his case mek was not censidered faveurably, he
ultimately approached the tribunal. accerding te him the
delay sheuld be condened and in suppert of this contentien

he cited the decision wf in the case S.v.Ramzkrishna vs.

union of India, (1993) 24 ATC 299 wherein the application

though filed late was censidered on merits in the
interest of justice and hence the applicant's case
sheuld alse be considered on merits after cendening

the delay.

®. Mr. Kureshi, learned Addl. Standing Ceunsel,

on behalf of the respondents, stated that the applicant

has clgimed only relief of seniority and there is nething
about adverse remarks and delay in confirmatien en acceunt
of net passing the departmental examination. He stated
that even when the representation of the applicant
against his seniority wzs rejected on 21.9.1989, he had
net taken any steps teo appreach the Tribunal te redress
his grievance. He has filed this application (0.a.)
only en 28.7.1993, after delay of more than feur years.
Mereover there is no explanatien for the delay in

approaching the Tribunal. He pointed out that number ef

officers have superceded the applicant and any relief

te the applicant at this stage weuld have unsettling
effect on the seniority pesition ef number of officers
which is net desirable. He supperted his argument by the

judgements of the Supreme Court in M.L.C. D'Seuza VS.
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unien of India A.I.R. 1975 SC 1269 and K.R.

Mudgal & Others vs. Unien eof India 1986 SC 2086:

1975 SC 1269 wherein it has been clearly laid

down that if a person is sleeping ever his rights
and there is undue delay in appreaching the
Tribunal the applicatioen deserves to be dismissed

on ladbesélone.

7. At the outset it is to be seen whether the
application was made within a reasonable tine.

The applicant was coenfirmed with effect from
10.3.1989 and was placed on the senierity list of
1990. He had given representatien dated 17.7.1989
te the respondents regarding his pesition in the
seniority list which was censidered and rejected by
the respondents en 21.9.1989, annexure A~8. The
applicant remained quiet and appreached the Tribunal
by £iling this applicatien on 20.7.1993 only,

after a lapse of more than four years and three
menths. wWe do not find any reasonable explanatien
for the delay, except coral argument of Mr.Gajjar
that the applicant was hoping for relief on the
basis ef oral assurance from his superiers. This
explanation dees not help him. If a persen prefers
te sleep over his right and dces net approach the
ferum in time he cannet hope for any relief.

This eonly shows his negligence and acquiescence.

It is alse to ke kept in mind that any relief te
him weuld adversely affect these persoens in whese
favour right has accrued and especially so when they
have net been jeined as party-respendents teo the

present O.A. The Hen'ble Supreme Court in the case
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M.L. Cecil D'Seuza V. Unien ef India, AIR 1986 SC

2086 has observed as folleows;

"It is essential that any cne whe feels
aggrieved with an administrative decisien
affecting snets senierity should act with
due diligence and proemptitude and net
sleep over the matter. Raking up old matters
like senierity after a leng time is likely
to result in administrative cempli-
catiens and difficulties. It would, therefore,
appear te be in the interest of smecothness and
efficiency of service that such matters sheuld
be given a quietus after lapse of scme time".

In the circumstances in the present case there is no
alternative but to dismiss the application on the
ground of its being time-barred only. Accerdingly we

do so. N@ order asS to cests.

Ll
/ V/U vl \fJ\ .

(V.Radhakrishnan) (N.B.patel)
Member (A) vice Chairman
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CERTIFICATE

Certified that no further action is required to be taken and

the case is fit for consignment to the Record Room (Decided)

Dated : 7/&‘\/%
D
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