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JUDGMENT
O.A./392/93

Dates_17-1-1995

Pers Hon'ble Mr .N.B.Patel ¢ Vice Chairman

This case relates to an issue pertaining to
the principles to govern the placement of a particular
person in the seniority list. The facts of the case

are as under:-

2. The applicants belong to the office of the Regicnal
Provident Fund Commissioner. They were recruited as
LeD.Cs. and the question relates to their fixing of
cniority in the cadre of U.I'.C., to which the applicants
havey been promoted. At the time of the petition, the
postls of U.D.Cs, were filled in from the cadre of L.D.Cs,
by tv:-o hannels. One channel of promotion was by way of
promotion according to the senlority. This covered 50%
prombtions. For thg other 50% posts of the U.L.Cs.,
prqﬁotion was made from the cadre of L.D.Cs. but through
a limited departmental examination and limited to the
employees of the office of the Provident Fund Commissioner
as L.D.Cs. It is admitted that the limited departmental
test was not conducted regularly and to meet the exigencies
of office, the L.D;Cs. were also promoted even to cover
the posts when the applicants were not available from the

stream of the limited departmental test.

3. The very same controversy which was the subject

matter of TA/556/86 (Mohindgflks case) before the
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Chandigadh Bench of the Tribunal and also before

the Full Bench of the Tribunal in Ashok Mehta's case

decided on 5.2.1993 and reported in 1993 (2) AISLJ

at page 47 as also in Gupta's case in 0.A.147/388

decided by Full Bench of the Tribunal on 7.8.1989.

This controversy pertains to the fixation of seniority

of two groups of promotees to the cadre of UDC belonging

to the office of the Regional Provident Fund Commissioner.

The cadre is not a regionwise cadre and we are concerned

with the cadre of UDCs of the Gujarat region.

4. Since we have the Full Bench decision in the
VeI

case of Ashok Mehtaign 5.2.1993,wherein a reference

is made to Full Bench decision in Gupta's case decided

by another Full Bench on 7.8.1989, it may be advantageous

to refer to the Full Bench decision in Ashok Mehta's

case. The Full Bench, in that case has first referred

to the entry at Sr.No.8 relating to promotion to the

post of Upper Division Clerks apvearing in the third

schedule to the employees' provident Fund (Staff and

Conditions of Service) Regulations, 1962. The Full

Bench has pointed out that the feeder category for

both the posts of promoticn is the same viz. LDCs.,

Steno-typists, Telephone or Telex Operators in the

Regional Office.Mdhereas 50% of the posts of UDCs are

required to be filled up by promotion on the basis of

seniority subject to the rejection of the unfit, the

other 50% of the posts of UDCs are required to be

filled up by promotion on the result of a competitive

examinatione. It may be clarified that this was the

00‘8
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position regarding recruitment to the cadre of
Upper Division Clerks by promotion at the relevant
time though,subsequentlx,there is some amendment
in November, 1984 with which we are not concerned

in the present case.

Bia In Ashok Mehta's case, the Full Bench has
referred to "the Seniority Rules® which were issued
by an order dated 1.11.1962. The propositions which
the Full Bench has clarly laid down in the context of

these provisions are:-

(1) Persons promoted on the result of a
competitive examination conducted in
accordance with the Rules cannot be
regarded as direct recruits.

(2) None of the clauses of the Seniority
Rule, 6 deals with determination of a
combined seniority list integrating
persons promoted by two different modes
of promotion i.e. on the basis of
seniority subject to the rejection of
the unfit and on the result of a
competitive examination. There was no
other provision brought to the notice
of the Full Bench which required - the
Preparation. of a combined seniority
list of persons promoted to the cadre
of UDCs by the aforesaid two different
modes of promotion. Thus, there being
absence of any Rule determining seniority
among the persons promoted from two
different groups, the more equitable
way of preparing the combined gradation
list would be to take the total length
of service in the common grade as the
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basis for determining inter se seniority.
This means that i1if an ILDC is promoted after
the DPC has found him f£it for promotion,
that period should count for seniority even
if the promotion has been described as

adhoc or temporary or officiating. It is
clarified that the period during which the
employee had been promoted on an adhoc basis
by way of stop-gap arrangement dehors the
Recruitment Rules, will have to be ignored.
Thus, so far as promotees from the cadre of
IDCs are concerned, it is only that period of
their service in the cadre of UDCs during
which the LDC had been promoted gon _an ad _hoc
basis by way of stop-gap arrangement dehors
the Recruitment Rules which will have to be
excluded.

6 . While summarising their conclusions, the Full
Bench has clarly laid down that the rota guota

principle of seniority is not applicable for determining
seniority to the cadre of UDCs in the context of the

relevant Rules,

7. The controversy in the prsent case has arisen
because quite a number of persons were promoted from
the cadre of LDCs to the cadre of UDCs,not on the
*r”\ basis of competitive examination but on the basis of
their seniority. It may also be true that promotions
were granted to seniority group LDCs because at the
relevant time examinee candidates were not available
for such promotions. It may also be true that in the

orders promoting such seniority group iDCs it might

10,
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have been stated that their promotions were adhoc.
It appears that the entire length of the so-called

ad hoc service of such pegsons in the cadre of UDCs

is excluded from consideration while fixing inter se
seniority of promotees and examinees. It appears that

the question whether ad hoc promoticns for such persons
were purely on stop-gap arrangements and were otherwise
than in accordance with the Rules was not considered while
fixing the inter se seniority between the seniority group
candidates and the examinee group candidates. Actually
the aforesaid decision of the Full Bench in Ashok Mehta's
case required this question tc be considered and it was
only that part of the adhoc service in the cadre of UDCs
that was required to be excluded from consideration which
was purely by way of stop-gap arrangement and dehors the
Recruitment Rules. The Full Bench in Ashok Mehta's case
has referred, with approval, to the Full Bench decision

in Gupta's case which would clearly show that it was only
that length of adhoc service in which ad hoc promoticns
were given by way of stop-gap arrangement and otherwise
than in accordance with the Rules that was tc be excluded
from consideraticn. On behalf of the Department and the
examinee group candidates, it was contended that since the
50350 ratio for promotion to the cadre of UDCs from the
cadre of LDCs was not maintained, it must be held that
promotions given to seniocrity group cancdidates against
vacancies meant for examinee group candidates were not in
accordance with the Rules or were dehors the Recruitment Rules.

We are not inclined to accept this contention because
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we are of the opinion that when it is laid down by the
Full Bench in Gupta's case that adhoc promotion which

is not in accordance with the Recruitment Rules has to be
excluded from consideration, the reference is not to

the provision laying down the proportion in which
promotions are to be given to the two groups. We are
clearly of the opinion that the reference here is to

the other requirement of the Recruitment Rules such

as the eligibility of a candidate, the assessment of

his fitness for promotion by a DPC which has assessed
the suitability of the candidates in a regular way

i.e. as if the promotions were to be given on a regular
basis and not on an adhoc basis. In the present case,

we do not know whether the concerned seniority group
candidates were subjected to rigorous assessment as would
be applied if promotions were to be given on regular bais
and not merely on adhoc basis. If the assessment of
theilr case had been in the same manner as is made when
promotions are decided to be given on regular basis,
there is no reason why the length of their service in
the promotion post of LDCs should be excluded from
consideration while fixing their senior ty inter se

with the examinee group, even though the promoticns

might have been described as adhoc promotions.

8. It was contended before us that the Full

Bench decision in Ashok Mehta's case was per incurium
inasmuch as the attention of the Full Bench was not
invited to the Supreme Court's decision in Awadh

Prasad Singh & Others vs. State of Bihar and Others
reported in (1990) 3 SC! cases 294 decided on 27.3.1990.

We do not find it possible to accept this contention

12
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because the facts in the case of Awadh Prasad Singh

and Others are clearly distinguishable from the facts
of the present case. The guestion in Awadh Prasad

and Others was relating to the seniority in the cadre
of Inspector of Excise promotion to which cadre was to
be made from twe sources namely; (i) the Sub-Inspectors

of Excise and (ii) the Upper Division Assistants and

confirmed Head Clerks of the Excise. Thus, these two
sources of promotion to the post of Inspector of Excise

were clearly distinct inasmuch as one source was from

source from a different cadre,namelx,the cadre of

|
the cadre of Sub-Inspector of Excise whereas another
Upper Division Assistants and confirmed Head Clerks.
The first source namely the Sub-Inspectcr of Excise

was held to be a direct recruitment source,whereas the
second source was described as by way of promotion.

In any event, the two sources or two groups from which
procmotion tc the post of Inspectcor of Excise was to

be made, were clearly distinct unlike in the present

case where both the sources namely; seniority group

and examinee group belong to the same cadre namely;

the cadre of LDCs., Steno-typists, Telephone or'Telex
Operators. In our case,promotions to the post of

UDCs are not from two different cadres as was the case
before the Supreme Court in Awadh Prasad Singh & Others
wherein promotions were from two different distinct

cadres namely Sub-Inspector of Excise and Upper

Division Assistants, etc. Furthermore, the Supreme Court's

order., as explained by the Full Bench in Ashok Mehta's

case, deals specifically with the Rules applicable tn this
case andltherefore, the decision in Ashok Meh+a's case is
binding to this Tribunal.




9. The decisicon of the Supreme Court in Keshav
Chandra Joshi and Others vs. Unicn of India and
Others (AIR 1991 SC 284) is also not applicable

to the present case. because that was agains
relating to fixaticn of seniority between direct
recruits pé;gggéghéo-called and promotees. In our
case, the Full Benches both in Gupta's case and in
Ashok Mehta's case have clearly laié down, in the
context of the relevant provisicons applicable to

our case, that there is no element of direct recruit-
ment in the case of promotion to the post of UDCs

in the office of the Regiocnal Provident Fund
Commissioner. It is very clearly stated that LDCs
in the Regicnal Provident Fund Commissicner's Office
promoted on the result of a competitive examinaticn

conducted in accordance with the Rules cannot be

regarded as direct gecruits.

10, On behalf of the seniority group IDCs who have
filed the present 0.A., it was contended by

Shri R.K.Michra that,earlier seniority list counting
the entire adhoc service of the promotee group
persons was prepared pursuant to a decisicn of the
City Civil Court, Ahmedabad against"which an appeal
to the High Court was filed but was ddsmissed and
the said judgment h&m;;QQ;L achieved finality,

that earlier list giving full credit to the promotee
group persons for the entire length of their adhoc
service could not have been altered by the Department.

We are not persuaded to accept this contenticn

14
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wholly, firstlebecause the examinee group candidates
were not made parties to the Civil Suit filed before
the Civil Court andlsecondlylbecause the entire list
prepared pursuant to the Civil Court's judgment cannot
be upheld. The reason for taking this view is that

the judgment of the Civil Court has also now to be
implemented zcsexplained by the Full Bench in Ashok Mehta's
case follcwing the observations made by the Supreme
Court while rejecting the SLP againstf:he Chandigarh
Bench decisicn in Mohinder Kumar's case. We would only
say that the senicrity list should not now be disturbed
only in respect of those persons who have been further
promoted from the cadre of UDCs on the basis of their
senicrity in the said seniority list. So far as the
remaining part of the seniority list is concerned, there
is no reason why it should not be recast in accordsnpce

with the judgment of the Full Bench in Ashok Mehta's case.

11. In the r esult, therefore, we dispose of the

present Q.A. with the following directicns:-

(1) In respect of each seniority group adhoc
promoteey the department must ascertain:
(1) whether there was regular vacancy
(regardless of the question whether such
vacancy belonged to the seniority group
or the examinee grcup) at the time when
the concerned seniority group LDC was
promoted to the cadre of UDC, (2) whether
such promotee was selected by the DPC by

conducting the same procedure as in the case
of regular selection for promotion to the
cadre of UDCs; and (3) whether such ad hoc
Qigmotees from seniority group fulfilled
» eligibility criteria under the

Recruitment Rules.




(2)

(3)
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If it is found that the promotion of any
seniority group IDC was not just by way

of stop=g8p arragement but there was a

clear vacancy and if it is further found
that promotion was given after regular or
usual assessment by the DFC as if the
promotion was to be given on a regular
basis,(and not merely on adhoc basis),

the 1enggghg£hservice of such seniority
group vE=BC in the cadre of UDC should be
taken inég consideration while fixing inter se
seniority of the two groups regardless of the
questicn whethdr the promotion was described
as ad hoc.

The respondents are directed to publish a
revised seniority list in the light of what
is held above after first publishing a
provisional or tentative seniority list
showing the above details in respect of each s

_;\“ AoV {:',\_;
\L.Q and giving opportunity

senicrity grcup
tc all cencerned persdns to make a representation,
if he feels that he is nct properly ranked on
the tentative seniority list. The seniority
list will be finalised after considering the
representations, if any, which may be r eceived
against the tentative seniority list. The
respondents are directed to complete the entire
exercise within a perivd of four months after
the receipt of a copy of this judgment. So

far as further promotions from the cadre of

the UDCs are concerned, the respondents are
free tc issue promotion orders on the basis of
the seniaity list impugned in the present O.A.
but it should be made clear in the promotiocon
orders that such promotions are given on purely
adhoc basis and subject to the final seniority

list as also subject to the final de€ision

- 16
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of the Supreme Court in any case invloving

the same question i‘r- pending with the Supreme
Courtl_}n any such case which may hereafter
be filed before the Supreme Court,

No order as to costs. e I
(K.Ramamoorthy) (N.B.Patel)
Member (A) Vice Chairman

1
§
|
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MeA.602/95 & M.A.603/95 in 0.A. 392/93

132

Date

Office Report

ORDER

27 49.95

C=1=96

M.A.602/95

“Heard Mr. Kureshi and Mr. Mishra.
Thgre is no dispute about the fact that the
process to implement the judgment is already
started. Looking to the number of objections
etc. received, we are convinced that this is a
fit case where extension of time to comply with
the judgment shoull be granted. Aaccordingly
M.A. is allowed and time to comply with the
judgm@nt}i%tﬁnded till 30th Noveﬁber, 1995.

AP
M.A. stands disposed of accordingly.

M.As. 603/95

Mr. Mishra does not press this M.A.
as the department has been given extension till
the end of November 1995 to comply with the

judgment. M.A. stands disposed of accordingly.

. i

(V.Radhakrishnan)  (N.B. Patel)
Membe r(A) Vice Chairman

" Adjourned to 29-1-96,

(VeRadhakrishnan)
Member (A)

Reply filed by Mr.Trivedi taken on reccrd.



é

Date

Office Report

ORDER

29.1.96

$ick note filed by Mr. Trivedi.
Adjourned to 12.2.1996. |

(9%

(Ve.Radhakrishnan)
Member (A)
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L

Office Report

ORDER

e

26—2-1994

v 1

™M A ZyF[as 'n ohf 3qz|q3

Being a Division Bench matter, a'djourned

26 -2-96
to =50,

Adjourned to 12-3-~19296.

//(E%{__\ %‘\

(VeRadhakKrishaaa) (N.B .}Pate 1) ~
Member (A) V.icg/ Chairman.
*AS.




Date

Office Report

ORDER

12.3.9

Mr.Trivedi who

is present states that the

judgement is complied with by publication of

seniority list -dated 27th January 1996.

There

is, Ro doubt, delay in implem enting the judge-

memt but looking to the complexity of the matter

\

we find that this is a fit case for granting

ex-post facto = extension till 29.1+.96. M.A. is

accordingly allowed. No costs.

(VeRadhakrishnan)
Member (&)

PMR

(NeB
Vice

o
P tel)
Yairman




CENIRATL ADMINLS RATLIVE TRIBUNAL
AHMEDAE{I BENCH

Applicatien No. oA [xe ’,v_-__ ox
Transfer Avplication No. L B of
CERTIFICATE

Certified that no further action is required to be taken andg

the case is fit for consignment +c the Record Rocm (D cided).

Bated i 12 &g Q¢ .
Countersign s oo el I
g’ Signature oFLthe Dealing
14”75‘7‘3;& - Assibtant -

Sec tlon/Cfflcer.
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