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DATE OF DECISION 

IUhuhr 	 Petitioner 

Kaipara J. Ez:ahrb}att 	
Advocate for the Petitioner [s 

Versus 

1n f Idi & .thr 	 Respondent 

irs. P. Sfej;. 	 Advocate for the Respondent [s 

C OR AM 

The Hon'ble Mr. 	 , 	3hrr  

The Hon'b!e Mr. 	 3 	 3 ) 

JUDGMEIIT 

Whether Reporters of Local papers may be allowed to see the Judgment 

To be referred to the Reporter or not ? 

, Whether their Lerdships wish to see the fair copy of the Judgment ? 

I
Whether it needs to be circulated to other Benches of the Tribunal 



M, U. Chauhan 
Peon, 

0 fice Tex 	 of the tile Comn7jssj oner 

App1jt AdvOcate:l<um. Ka1paa 
ae Brahmbhatt Versus 

1. Union of InOia  
through Textj 
Post Box 
Bombay_ 20  

2 Regj 	Cffje 
-notice to be s-rved upon 
The Textile COmmisSiOner People,S sank 
hmedabad_1 

AdVOCate. Mrs, r 

ÜPL URDEI 
IN 

O.A/359 C 193 

Per Ho b 

Neither the appljc 

They were not present 
on the last OCCassjc also. 

It was made clear on 2O.99g 
that the O.A. would be 

taken UP today and no further time 
Would be give 

- 	 4 In the absence of the applicant 
1L, 
 the O.A. is djmj, 

for default. Mrs P.Safaya present. 

4 
C.- 

(A, S. San ghavj) 
Member (J) (VRania3rjshr 

4- 



WTOwzr ftrof 
ATL 
	

OFFICE REPORT 
	 ORDER 

21.10. 9ç 

1 

; 	L 

Mr. Pathak has since filed 

Vakalat.nama. He has filed M.A 625 of 99 

praying for restoration of the 0.A 359 of 

93. A request is made on bthalf f of 

Ir. Pathak that direct service to the 

respondents may be permitted so s to get 

their reply on M.A 625 of 9. 

Direct service of M.A (525 of 9 to 

:esportdents is allojed. 

Adjourned to 28.10.99. 

>- (P. C.1inan) 	(V. amakrishnan) 
Member (j) 	 Vice C2ajrman 

nib 

frr fil irv rjnRcr if 	c i.i 

(1';  

L 

(. 3.j&nb:ia.Ti) 

I cmher (J) 

-53 'q/r 	 0,000 



- 	M.A 625 d 99 With 0.A 35 of 93 

DATE 

29.10.99 

El 

iIrrrw  fafl• 
OFHCE REPORT ORDER 

Heard Mr. Pathak. Mr. Pathak 
Im 

seeks restoratiot& of the applicati 

The resppndents have filed reply 

M.A r 	eg—to it. In any case, 

order of dismissal has been passed by 

Fir t court cons istirig of Hon 'bie Vice 

Chairman add Member () • We feel that 

it would be more appropriate that the 

matter is placed before the Hon b:Le 

Vice Chairman immediately on re-opening 

of the vacation. 

Adjourned to 15.11.99. 

 

(P. C. Kannan) 
	

(V. Eadakrishnan) 
Member () 
	

Member (A) 

15.11.99 AS a mark of respect to the menory 

of advocate late Shri V S rhta, the  

lawyers are abstaining from Work today. 
19 

Adjourned to 	.11.1999, 

(A. S.sanghavi) 
	

( V. Ramak r ishnan) 
rmber (j) 
	

vice chairman 

vtc. 

5--- 573 	 - 1 5-99--I 0,000 



I IIA/62 /99 in 

V 	kTE 	
OFFICE REPORT 0 	R 	0 	E 	R 

lg.11.99 ,orders_ on 	A5/99inO3S9/9i 

We have heart Mr. p•HPathak, for the aplicant 

as well as Mrs. P. Safaya for the resnondents. 

The CA/359/93 has been dismissed for default,  

30th September 1999; 	The applicant has 	cved 

dr the restoration of the same in MA/625/99. 

:The main reason for the restoration of the O.A. 

given is that on the day when the açplication 

-' 

 

was dismissed, 	the learned advocate Mr. P.H.Pa.tbak 

: 
could not rernath present as he was engaged in. 

Court-Il and had asked some other advocate to mention 

the matter. 	However, when the matter was called out 

no 	was rresent, 	the O.A. had to be dismissed. 

'Mr. Pthak submits that he was bUSy in the Court-Il 

'when the matter was called out and therefore could not 

- I 'remain present. 	Mts. Safava vehemently submits that 

this was not the first time when the matter was called- 
I 

I, 

out and the learned advocate for the applicant was no 

'present. 	Previously also 	the matter had to be 

'adjourned due to the absence of the advocate and 

1 

I 	- 
therefore the Tribunal had no other alternative but 

to dismiss the same. 	She has emphasised that no 
.1 

'sufficient reason is advanced by the applicant for 

'the restoration of the C.A. on file. 

Itis no doubt true that excert the reason 

that the learned advocate of the applicant was 

in Court-Il, no other reason is advanced by 

: 
the.... Iic... 	for remaining absent on the day when 

::the matter was called out ann the same was dismissed. 

In fact Mr. p.H.pathak the learned advocate had 

-a 	 . 
:1 	vakalatnama lateron 	fter the matter was dismissed 

: 
'Be that as it may be  it is seftled position of law 

that for Lh 	neclinnca of tha advocate, 	the 	arty 
-: 

I 
I 

I 

I 

I 

V 

,1 

___________

,- 

/_ _ 	 _ 



- 	 - 

LA 

DATE 	OFFICE REPOT 	.. 0 R D E R  
... .............. 

'should not be trade to suffer and frTce it apnea.rs 

'that in the instant case on account of the acvocate's 

'absence the matter was dismissed., we are of the 

'orinion that there is sufficient reason to 6 restore 

	

I 	- 

:the C.A. on record. Mrs. Safaya at this juncture 

'has stated that in the rresent case the rartv had 

'failed to remain oresent and on account of the 
I 

'negligence of the anplicant as well as the advocate 

'concerned the matter was dismissed. There appears 

to be sufficient force in the statement of Mrs.Safaya. 

'Ordinarily when the applicants are a.h-sent on the day 

:on which the matter is called out we generally grant 

:the adjournment, but only when we find that the 

'advocate concerned or the party persistently remains 
does not ShOW any 'diligence to 

1ahsentandLoroceed with the matter, the same has to be 

disposed of. We however allow tis r.A. as party 

:ot be made to suffer for the negligence of Adocate, 

doubt subject to cost. Hence we direct that 

' 

	

	
OA./359/93 be restored to file subject to 

payment of r -.500/_ by the apolicant to Respondent No. 
2 as costs. The M,A./625/99 stands disnosed of as 

aove.OA/359/93 is restored to file. 

Coo.y of the order hegiven o both the counsels. 

	

I 	Direct SeiCE? to Respondent No.2 oermitted. 

	

1 	Adjourned to 23.12.99. 

CT  

	

, 	(A.S.Sanghavi) 	 (V.Ramakrishnan) 

	

? 	
Member (J) 	 Vice Chairman 

pmr 

j) M 

, 	0 J-• 	-L' 	 - 	 - 
I  I.. 



V' Mid 	 IA*A 705 of 99 Zi O,A 35J of 93 

ORDER 

Mr* Pathak present. &s. safaya 

s that some of the contentions in the 

are factually wrong and grays for 

e to file reply. call On 21.12.99. 
tv 

 

C. Kanrian) 	 (V. Rarikri&inan) 
ierrr (J) 	 Vice Chairman 

rues rep1' tc 

A. ec3 to /1/200 

(VPadhakrjh) 
A)  4 

Adjourned to 6. 1. 2000. 

.;s. Sanghvi) 	(V. Rama  
Member (J) 	VP Chir 

c•T  

tted in the open 

aghavi) 	(V.Pama} 
rnber (j) 

Sanghavi) 
(.J 
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DATE OF DECISION 6,1,200C 

M ,tJ • Chauh .in 	 Petitioner 

Mr P.H, Pathak 	 Advocate for the Petitioner [s] 
Versus 

UriLon of india arid another 	
Respondent 

Mr 	PSf- 	 Advocate for the Respondent [s. 

CO RAM 

The Hon'ble Mr. 	 V.Fnaj.rhr&r 	Vice Charrnan 

The Hon'ble Mr. 	 A. S Sari9havi 
	

iernher (J) 

1 	Whether Reporters of Local papers may be allowed to see the Judgment ? 

2, To be referred to the Reporter or not ? 

Whether their Lerdships wish to see the fair copy of the Judgment ? 

4 	Whether it needs to be circulated to other Benches of the Tribunal ? 



M,U,Chauhan 
Peon 
Regional Office of the 
Textile Commissioner 
Ahrnedaba d. Applicant 

Advocate:Mr. P,H.Pathajc 

Versus 

Union of India 
Through Textile Commissioner 
Post Box No.11500 
Bombay- 400 020. 

Regional Office 
Notice to be served upon 
The Textile Commissioner 
People's Bank Bldg.,Bhadra 
Ahrnedabad, 380 001. 	 Respondents 

Advocate: Mrs. P. Safaya- 

ORAL ORDER 

IN 

OA/359/93 with 
MA/705/99 

Dated 6,1.2000 

Per Hontble Mr. V. Ramakrjshnan, Vice Chairman: 

We have heard Mr. Pathak for the applicant 

and Mrs. P.Safaya for the respondents. The 

applicant was engaged as a Group D employee on 

31.12.81. The department issued a notice dated 

21/25th May 1993 as at 'Annexure A-i which seeks to 

terminate his service after a period of one month 

'p 
	 under Rule 5(1) of the CCS (TS) Rules 1965. This 

order which is impugned reads as follows:- 

--3 



" No. 9/9/88/EST.II/592  

Notice of termination of service issued under 
Rule 5(1) of the Central Civil Services (Temporary 
Service) Rules, 1965. 

In pursuance of sub-rule 5 of the Central 
Civil Services (Temporary Service) Rules, 1965, 
I khe undersigned hereby give notice to Shri M.U. 
Chauhan that his services shall stand terminated 
with effect from the date of expiry of a period 
of one month from the date on which this notice 
is served on or, as the case may be, tendered 
to him. 

S d/- 
21/25.5. 93" 

2. After the applicant had filed the O.A. before 
interim 

this Tribunal, the Tribunal by itsLorder dated 

25.6.93 had stayed the operation of the impugned 

notice dated 21.5.93 and consequently the applicant 

was continued in ser,fvice. However, when 

the matter came up for hearing the applicant or his 

counsel had not appeared on many occassions and 

by its order dated 30th Septerner 1999 the O.A. 

was dismissed for default. The applicant had filed 

M.A. for restoration which was allowed by theorcier 

dated 19.11.99. We are however informed that 

despite this order, the applicant had not been 

taken back. An M.A./705/99 has been filed 

seeking re-engagement where certain allegations 

have been made by the applicant including an 

allegation that the applicant was not taken back 

in service on instructions from Mrs. Safaya their 

counsel. These allegations are emphatically 

--4 



-4-. 

denied by the department, Mrs. Safaya for the 

respondents says that the allegation that she has 

been instrumental in the applicant for not being 

taken )ib back in service is totally baseless. 

In the light of the clear reply of the 

department that there was no such move from the 

advocate we do not know as to how the applicant 

could have made such a misleading statement 

in the M.A. He is cautioned to be more responsible 

and not to make any bazeless allegations which will 

be viewed seriously in future. 

3, 	Mr. Pathak submits that the applicant 

having joined as a peon in 1981, could have been 

on probation for a maxium period of four years and 

in any case from 30.12.1985 he should be 

regarded as a permanent employee on the post of 

peon. Mr. Pathak also brings out that there is 

an order dated 29th April 1987 which is enclosed with 

the rejoinder which says that the work and performancE 

of the employees including the present applicant 

having been found satisfactory during the probation 

period ended on the dates shown against each of them, 

( in this case 29.12,e5, the competent authority has 

decided to close the probation period and allowed 

him to continue in the respective post on the long 

term basis, Mr. Pathak submits that quite apart 

A 



-5-. 

from the fact that on satisfactory completion of 

period of probation the applicant should be deemed 

to have been confirmed in view of the clear order he 

has been actually confirmed. He is a aubstantive 4?!, 

holder of thepost is the action of the department 

terminating his services in pursuance of Rule 5 of 

C.C.S. (Temporary 5ervice 'thout any inquiry 

is illegal anSi  whodly untenable. 

Mrs. p, Safaya for the respondents draws 

our attention to the fact that the applicant 

has been marked absent on many occasions. According 

to her he has been marked absent as many as 52 

times as is evident from the statement enclosed with 

the reply statement. A number of these occass ions 

related to the period prior to 29.12.85 that is 

before the completion of the prbation period (Mr. 

Pathak submits that some of these periods has been 

regularised by grant of leave except the last. This, 

however, is denied by the respondents). 

Mrs. Safaya also says that the order 

dated 29th April 1987 cannot be taken as a formal 

order odr of confirmation as it does not 

-specifically state that the applicant has been 

confirmed, 

MxxP We have considered the submissions 

of both sides. We find force in the submission of 

Mr. Pathak that the order dated 29th April 1987 .A-' 

--6 



-6- 

the effect of making the employee a permanent 

employee. This order no doubt does not Specifically 

mention that the applicant is Confirmed but it 
says 

that the probation period has been satisfactorily 

completed the same has been Closed as the applicant 

has been allowed to continue in the respective post 

on a long term basis. This obviously 
is in the 

nature of confjrmatjo and the applicant by this 

order has acqujrec the status of a Permanent employee. 

In the circumstances it is not open to the depart-

ment to have taken action to remove him from service 

under Rule 5(1) of the Temporary Service Rules 

without any enquiry which are not applicable to 

permanent employees. As a permanent employee of 
the department 'shou-ls have proceeded against him by 

conducting formal disciplinary proceedings where he 

Should have been given an adequate opportunity and the 

department could have taken appropriate action. We do 

not express any view on the question of the alleged 

unauthorised absence bf the applicant and whether 

the same was covered ty grant of leave or 

otherwise. On the shct ground that the department 

had removed the services of a permanent employee 

without holding a regular inquiry and without 

following the relevant provisions as laid down in CCs 

(CcA) 
Rules, we hold that the action of the department 

is illegal and cannot be sustained. We accordingly, 

1 



uash the order dated 21/255 93 terminating 
the services of the 

applicant under Rule 5(1) of the 
C.C.S. (T.s,) Rules, Mrs, Safaya says that the 
7 1berty 

may be granted to the department to 

take action under ccs (C.C.A,) flules for the 
unauthorjsed absence it is open to the 

department whatever 
to 

takeactjon is admissible under law. 

6. 	
The O.A. is disposed of as above with no 

orders as to costs. The period from the date 

of the earlier disposal o 
	7 

f the 0.A, till the date 
41 

of his being taken back on duty shall also be 

. *ty in the facts and circuances of the 

7. 	
In view of the final disposal of the 0,?, 

th G 7,71. A,/7 /q 	stands disryjsed of, 

(A': 3, Sanghavj) 
iher (J) (v, Ramakrjshr 



CEN TRAL ADMINISTRATIVE TRIBUNAL, DELifi 

_

I 	rJ3 	of 19 

Transfer ApplicationNo. 	 Old Writ.Fet. No 

CERTIFICATE 

Certified that no further action is required to be taken and the case is fit for consignment to the Record 
Room (Decided) 

/ 
Dated: 	#4 

Countersigned. 	 A 

Signature of I aling 
Assistant 

Section 9fficer/Court Officer. 	
(  
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