
IN THE CENTRAL ADMINISTRATIVE TRIAUNAL 
AHMEDABAD BENCH 

O.A. No. 209 OF 1993 

DATE OF DECISION 25..10-1993. 

f he Llub Divisional Officer, 	Petitioner 
Phones, Naranpura, Ahmedab,. 

Mr, Akil lKureshj, 	 Advocate for the Petitioner) 

Versus 

;:ah.athocL 	- 	Respondent 

Advocate for the Respondent(s) 

CORAM 

The Hon'ble Mr. R.G.3l-1att Juical Member, 

The Hionbie Mr. 

Whether Reporters of local papers may be allowed to see the Judgement ? 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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The Sub Divisional Officer Phones, 
Naranpura Telephone Exchange, 
Naranpura, Ahmedabad. 	 .... 	Applicant 

(Advocate :Mr. Akil Kureshj) 

Versus 

Shri Mahesh S. Rathod, 
residing at Block No. 4, 
Room No.8 
96 Quarters, 
/J-i New Civil Hospital, 
Ahmedabad. Respondent. 

OR Al, 3RDR 

209L 

Date: 25-10-1993. 

Per; Hon'ole Mr. R.C.  bhatt, Judicial Member. 

Mr. Akil Kureshi, learned advocate for the 

applicant. None is present for the respondent. 

2. 	This application under section 19 of the 

Administrative Tribunals Act, 1985, is filed by the 

ub Divisional Officer Phones, Naranpura, Ahmedabad 

against the workman who is respondent in this case before 

us, seeking the following reliefs: 

"9. Reliefs sought: 

In view of the facts stated above, the applicant 

prays that this Hon'ble Court be pleased: 

(A) to call for the record and proceedings of the 

Reference (ITC)No. 60 of 1991 from the Central 

Industrial Tribunal, Ahmedabad (Annexure A-i 

hereto) and after hearing the parties be pleased 

to quash and set aside the impugned judgment 

and award (Annexure Al) dated 25.11.1992 passed 

by the Central Industrial Tribunal, Ahmedabad 

in Ref.(ITC)No. 60/91; 

3/_ 
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() such other and further relief as may be 

deemed just and proper be granted." 
1-4 

The respondent ha not filed reply and is 

not present at the time of hearing of this application, 

hence we proceed to decide this matter hearing the 

learned advocate Mr. .3ci1. Kureshi for the applicant 

before us and going through the record of this case. 

The Industrial Lute between the above 

named parties was referred for adjudication under 

section 10(i) of the Industrial IDisputes 1ct, 1947 to 

the Industrial Tribunal, Ahrnedabad in Reference (ITO) 

No. 60/91. The Industrial disoute related to the 

question whether the action of the applicant 

in removing the name of the workman i.e., the respondent, 

from the strength of office from 22nd August, 1990 

was legal and justified and if not what relief the 

concerned 	workman was entitled to.? The Industrial 

Tribunal, Ahrnedabad gave an award on 25th November, 1992 

allowing the Reference and holding that the action of 

the first party i.e., the applicant in not permitting 

the concerned workman th.e., resondent 
	

to joij 

duty with effect from 18th January, 1990 was illegal 

and in violation of the provisions contained in Sec Li 

25 F of the I.D. Act, 1947. It was declared that 

concerned workman should be deemed to have continued 

service and would be entitled to backwages from 



18th January, 1990 but would not be entitled to wages 

for the period from 1st May, 1988 to 17th January, 1990, 

the period during 4hich he was admittedly sick. It 

is this award which is being challenged before us by the 

Sub Dicyisional Officer Telephone, Naranpura, Ahrnedabad 

by filing this application. 

It is alleged in the application that the 

impugned award is illegal and without proper application 

of mind, that the Tribunal ought to have appreciated that 

the present respondent had not completed 240 days of work 

in the last preceeding 12 calendar month and therefore, 

Section 25F of I.D. Act-was not applicable to the 

present case. There are also 	other grounds 

mentioned in the application. 

The learned advocate Mr. AJcil Kureshi for 

the applicant subuitted before us that in the present 

case,the respondent had remained sick without prior 

and 
intimation to the applicant/the sickness certificates 

produced by him were also false. He also submitted that 

Section 25F of I.D.Act is not applicable to the present 

case. 

We have gone through the record of the 

Reference (ITC)No. 60/91. It is important to note 

at this stage that the jurisdiction of this Tribunal 

A 

... ......5_/ 
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under Article 227 of the Constitution of India is very 

limited. The award which has been given by the 

Industrial Tribunal shows that it has considered the 
adduced 

evidence oral and documentary / before it. It was 

also found by the Tribunal in its award para-7 which is 

English translation of award in Gujarati furnished to 

us, 	as under: 

'7. It is clear from the documents discussed in 

the above paragraphs that no departmental enquiry 

was held against the concerned workman. He was not 

served with any charge sheet regarding his alleged 

misconduct in remaining absent for a long period 

without getting his leave previously sanctioned. 

He was not served with any discharge order. The 

first party had expressed its regrets in reply to 

the written requests made by the concerned workman 

for permitting him to resume duty. The first party 

would be entitled to retrench a workman under certai: 

circumstances under Section 25F of the I.D.Act, 1947. 

The employer has to follow mandatory requirements 

contained in this provision before retrenching any 

workman. The retrenchment should be fair and 

simple. Therefore if the retrenchment is in the 

nature of measure of punishment the employee cannot 

resort to Section 25F of the I.D.t and in that 

case the employer has to initiate departmental 

enquiry. in the instant case no departmental 

enquiry was initiated against the concerned workman. 

It appears that he was prevented from discharging 

duty on the only ground that he had remained absent 

for a long period without getting leave previously 

sanctioned. Therefore this would mean that he was 

not permitted to join duty as a measure of punish-

merit because of his long absence without getting the 

leave previously sanctioned. Thus this was in the 

nature of penalty imposed upon him. Therefore, the- 

.... 0... 

he
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first party ought to have initiated departmental 

enqu try against him • He ought to have given an 

opportunity to defend himself. He ought to have 

given an opportunity to prove his illness. It was 

submitted that the wife of the concerned workmen 

had initiated more maintenance proceedings in some 

Court and that the concerned workman has admitted 

that he used to go to the Court in that case at 

least once in a month. Therefore it was submitted 

that he was able to go to the Court and 

consequently he could have resumed duties. There 

is no merit in this submission. When Court 

issues summons the party has got to go to the 

Court. If he had not gone to the Court the matter 

would have been decided Kd ex parte against him 

and thus in that case he would have been saddled 

with the financial liability to pay maintenance to 

his wife. He was suffering from mental disease, 

and so his conduct in going to the Court cannot 

equated with the applicant to discharge of duty. 

Mere presence in the Court would not amount fit 

to discharge of duty. A person may not be in a 

position to discharge duty which would not mean 

that he is not in a position merely to remain 

present. As already said by me the concerned 

workman had worked for more than 240 days in the 

years from 1.4.82 to 30.4.88 and so the first party 

could not have stopped him from discharging duty 

without complying with the mandatory requirements 

contained in Section 25F of the I.D.Act. The 

first party could have held departmental enquiry 

and discharged or dismissed him on the ground of 

absence amounting to misconduct. That was not 

done by the first party. Hence it appears that 

the first party has orally terminated the services. 

otice of termination of service was not served 

upon the concerned workman. Notice pay was also 

not given to him. Gratuity amount was also not 

paid to him. The retrenchment compenSation was 

also not paid to him. These are all the mandatory 

00.... 7/- 
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requirements required to be followed by the 

employer at the time of effecting sile termina-

tion of service. Thus in the- instant case, the 

first party must be held to have violated the 

mandatory requirements contained in Section 25F 

of the I.D.Act and so the resultant effect is that 

the concerned workman must be deemed to have 

continued in service at least with effect from 

18.1.90, the date on which he had submitted the 

request in writing to permit him to join duty. 

Therefore, he would be entitled to back wages 

from that date. He would not be entitled to wages 

from 1.5.88 to 17.1.90.' 

8. 	E.xamining the definition of Section 2(oo) of I.D. 

Act, 1947 it is clear that the retrenchment means the 

termination by the employer of the service of a workman 

for any reason whatsoever, otherwise thep as a punishmit 

indicated by way of disciplinary action except mentioned 

in clause (a),,Lb),(bb)  and (c) of Section 2(oo). Admittedl 

in this case the respondent wqs not allowed to resume the 

duty. in the instant case, it has been argued before us 

that the respondent had not given any previous intimation 

about his sickness and his sickness certificates were 

also false. The Industrial Tribunal has examined the 

evidence at length and it has held that the genuineness 

of the certificates cannot be questioned. The present 

applicant had not produced any evidence creating the doubt 

about the certificates. The Tribunal has held that the 

first party would be entitled to retrench workman under 

0 . ..... 8/- 



certain circumstances under section 25F of I.D.Jct, 1947. 

It is held that if the retrenchment is in the nature of 

measure of punishment, the employer can not resort to 

Section 25F of the I.D.Act and in that case the employer 

can initiate departmental enquiry. The learned advocate 

Mr. Akil KUreshi suimitted that in the instant case, the 

termination of the respondent could be justified as it 

covers the exception namely Section 2(oo) (c) of the 

There is no evidence to show that the present 

respondent was terminated from service on the ground of 

continued ill-health. On the contrary, the present 

respondent was not allowed to resume the duty. 

9. 	Mr. Akil. Kureshi submitted that Section 25F of 

I.D.At would not apply 	The principle question is 

whether the impugned action is violative of principles 

of natural justice. The cordinal point that has to be 

born in mind in every case is whether the person concerned 

should have a reasonable opportunity of presenting his 

case and the auhoritv should act fairly, justly, 

reasonably and impartially. Article 21 of the Constitutin  

guarantees right to life which includes right to 

livelihood, the deprivation there of must be in accordance 

with just and fair procedure prescribed by law conformable 

to Article 14 and 21 so as to be just, fair and reasonable 

and not feniful, oppressive or at vagary. The principle 

...... 9/- 



of natural justice is an integral part of the guarantee 

of equality assured by Article 14. The power to terminate1 

the service of an employee/workman in accordance with 

just, fair and reasonable procedure is an essential 

inbuilt of natural justice. Article 14 strikes at arbitra 

action. In Robert D1 Souza V/s. Executive Engineer, 

Southern Railway and Another, (1982) 1 500, 645, it was 

held that striking of name from the rolls for 

unauthoriSed absence from duty amounted to termination 

of service. In Delhi Cloth and General Mis Ltd. V/s. 

Shahu Nath Mu)cerjee and crs. (1978) 1 5CR 591, it was 

held that striking of the name of the workrren for 

absence of leave itself arrinted to retrenchrrent. 

Therefore, before taking any action putting an end to 

the tenure of an employee/workmafl)fairPi.aY requires 

that a reasonable opportunity to put fdt his case 

is given and domestic enquiry conducted complying 

with the principles of natural justice. 

10. 	ThuS ,the question which is germaine to the 

enquiry of this case was ,whether the action of applicant 

in the present application to prevent this responot 

fr m resuming the duty was legali The Tribunal has 

believed the case of the respondent that he was sick for 

the period mentioned by him that he had produced the 
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aq4 30 9T3 PUP SDUPSWn)iTD 	 T4 UT Tb1TT st 

0661 'AJPnuL--C L81 U101J 4 0@39@ 4TM Arip uToc o. quarpuodsaj 

6ui;.tuiad ;ou UT qupDTTdde quasaid aq4 ;o qjed aqq uo 

UOTD ET41. qq. ?unq-ç TTrflPUI qq. 	UW1bP 

a1dwoD uç ie a 	poTIad 	io; wt10 sq rioq 

UUfl[0M 'upuodsaI 	Aq aPPW ou pu .aAoidwe uzTTdde 

Aq ept?u1 uO-t-4'e;DTrpddp up ST sTq,4 esrq uopi.senb 3tqc. 

0UT o5 •;ou Op am 'oeq- PUP 0661'1 flU?r q4LT o- 8861 

-ApW qsT uio.i; .uepuodsi eu o-4 sabPM AUP ppiie q.ou sq 

TeunqTJI j 'UOT4POTTdde aqq UT puotuew Gpuno.16 

30 AUP UT a0ue4 sqns OU pUfl am PUP ATTn;aD AA PJPMP 

qq. pup 3S3 ?q; 30 pI0D3I e 	putm?x 	At4 3M 

paq SPM Lnnbua ou 

pup quapuodsaj aqq 04 uitb gem Aqunoddo 4Dfls ou asPo  

Ttfl u 	 qo; nd o );TunIoddo 

UIT4 §UTAT li~jTnbua lequawqjpdap e ;o ampoLId aqq 1q 4T 

OUCIP kuo EAPq pno3 AaL14'aouasqp pasTaoqqnpun go pUnO.t6 

aLL4 U0 quapuodsai quasaid Oqq 30 SDDTAJDS aq4  

0 pcutM Ut?DTTdd 	T1 -4e JT pul? 066T 'Anur 

ei tU0.3 403;;3 4TM At-LP STLI 5UTWt 	W0i3 UTTddP 

p 	UTULq. 	0U 	UezYtTdd2 quasaid aqq 

'0T3L[4 PU72 3UTrtU5 	 Twc30T9P4i 3 SU{TS 



the Tribunal in reaching the conclusion nor the 

Tribunal has adopted any illegal procedure which 

resulted in the miscarriage of justice. In the 

result, we pass the following order. 

ORE R 

Application is dismissed. No order as to costs. 

'V(c 

R.Ko1hatkar) 
Member (a) 

(R.C.Bhatt) 
Member(J) 

vtc. 
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tpplication No. 	 of 199 

Transfer :pp1ication 	 Old lrit Pet, NO. 

C E R T I F I C : T E 

Ceft.jfied that no furLher action is requireã to be taken 

and the case is fit for consignment to the 	 ecided). 

Dated 	ctj i J ) 

C cto 	 c 

section Oerou rt Officer 	Sign. of ther64'11ng sistant. 
- 
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