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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

O.A. No. 209 OF 1993
TAGe.

DATE OF DECISION 25-10-1993,
The Sub Divisional Officer, Petitioner

Phones, Naranpura,Ahmedabad.

Mr. Akil Kureshi, Advocate for the Petitionergs)

Versus

Shri Mahesh S. Rathod, __Respondent

Advocate for the Respondent(s)

CORAM

The Hon’ble Mr. R.C.Bhatt, Judicial Member.

The Hon’ble Mr. M.R. Kolhatkar, Admn. Member.

1. Whether Reporters of local papers may be allowed to see the Judgement ¢

2. To be referred to the Reporter or not § L

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? *
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The Sub Divisional Officer Phones,
Naranpura Telephone Exchange,
Naranpura, Ahmedabad. wimie ® Applicant

(Advocate sMr. Akxil Kureshi)

Versus

Shri Mahesh S. Rathod,

residing at Block No. 4,

Room No.8

96 Quarters,

B/H New Civil Hospital,

Ahmedabad. coee Respondent.

ORAL ORDER

Deaa.nNO, 209/93

Date:s 25-10-1993.
Per: Hon'oble Mr. R.C. shatt, Judicial Member.

Mr., Akil Kureshi, learned advocate for the

applicant. None is present for the respondent.,

2 This application under section 19 of the
Administrative Tribunals Act, 1985, is filed by the
Sub Divisional Officer Phones, Naranpura, Ahmedabad

against the workman who is respondent in this case before

—

us, seeking the following reliefs:

"9, Reliefs sought:
In view of the facts stated above, the applicant
prays that this Hon'ble Court be pleased:

(A)  to call for the record and proceedings of the
Reference (ITC)No. 60 of 1991 from the Central
Industrial Tribunal, Ahmedabad (Annexure A-1
hereto) and after hearing the parties be pleased
to quash and set aside the impugned judgment
and award (Annexure Al) dated 25.11.1992 passed
by the Central Industrial Tribunal, Ahmedabad
in Ref.(ITC)No. 60/91;
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(B) Such other and further relief as may be

deemed just and proper be granted."
I~
3. The respondent hawd not filed reply and is
not present at the time of hearing of this application.
hence we proceed to decide this matter hearing the

learned advocate Mr. Akil Kureshi for the applicant

before us and going through the record of this case.

4, The Industrial Dipute between the above
named parties was referred for adjudication under
section 10(1) of the Industrial Disputes Act, 1947 to
the Industrial Tribunal, Ahmedabad in Reference (ITC)
No. 60/91. The Industrial dispute related to the
question whether the action of the applicant

in removing the name of the workman i.e., the respondent,
from the strength of office from 22nd August, 1990

was legal and justified and if not what relief the
concerned workman was entitled to.? The Iﬁdustrial
Tribunal, Ahmedabad gave an award on 25th November, 1992

allowing the Reference and helding that the action of |

the first party i.e., the applicant in not permitting

the concerned workman d.s., respondent to joi
éuty with effect from 18th January, 1990 was illegal

and in violation of the provisions contained in Secti
25 F of the I.D. Act, 1947. It was declared that the
concerned workman should be deemed to have continued

service and would be entitléd to backwages from
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18th January, 1990 but would not be entitled to wages

for the period from 1st May, 1988 to 17th January, 1990,
the period during ®¥hich he was admittedly sick. It

is this award which is being challenged before us by the

Sub Divisional Officer Telephone, Naranpura, Ahmedabad

by filing this application.

Be It is alleged in the application that the
impugned award is illegal and without proper application
of mind, that the Tribunal ought to have appreciated that
the present respondent had not completed 240 days of work
in the last preceeding 12 calendar month and therefore,
Section 25F of I.D. Act-was not applicable to the

present case. There are also other grounds

mentioned in the application.

6. The learned advocate Mr., Akil Kureshi for
the applicant submitted before us that in the present
case, the respondent had remained sick without prior

and X
intimation to the applicant/the sickness certificates
produced By him were also false. He also submitted that

Section 25F of l.D.Act is not applicable to the present

case,

7. We have gone through the record of the
Reference (ITC)No. 60/91. It is important to note

at this stage that the jurisdiction of this Tribunal

i suifuwes B
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under Article 227 of the Constitution of India is very
limited. The award which has been given by the

Industrial Tribunal shows that it has considered the
adduced
evidence oral and documentary / before it., It was

also found by the Tribunal in its award para-7 which is
English translation of award in Gujarati furnished to
us, as under:

"7. It is clear from the documents discussed in .
the above paragraphs that no departmental enquiry
was held against the concerned workman. He was not
served with any charge sheet regarding his alleged
misconduct in remaining absent for a long period
without getting his leave previously sanctioned.

He was not served with any discharge order. The
first party had expressed its regrets in reply to
the written requests made by the concerned workman
for permitting him to resume duty. The first party
would be entitled to retrench a workman under certaii
circumstances under Section 25F of the I.D.Act, 1947,
The employer has to follow mandatory requirements
contained in this provision before retrenching any
workman. The retrenchment should be fair and
simple. Therefore if the retrenchment is in the
nature of measure of punishment the employee cannot
resort to Section 25F of the I.D.Act and in that
case the employer has to initiate departmental
enquiry. In the instant case no departmental
enquiry was initiated against the concerned workman.
It appears that he was prevented from discharging
duty on the only ground that he had remained absent
for a long period without getting leave previously
sanctioned. Therefore this would mean that he was
not permitted to join duty as a measure of punish-
ment because of his long absence without g@8tting the

leave previously sanctioned. Thus this was in the

nature of penalty imposed upon him. Therefore, the
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first party ought to have initiated departmental
enquiry against him. He ought to have given an
opportunity to defend himself. He ought to have
given an opportunity to prove his illness. It was
submitted that the wife of the concerned workmen
had initiated more maintenance proceedings in some
Court and that the concerned workman has admitted '
that he used to go to the Court in thaf case at
least once in a month. Therefore it was submitted
that he was able to go to the Court and
consequently he could have resumed duties. There
is no merit in this submission. When Court
issues summons the party has got to go to the
Court. If he had not gone to the Court the matter
would have been decided m& ex parte against him
and thus in that case he would have been saddled
with the financial liability to pay maintenance to
his wife. He was suffering from mental disease,
and so his conduct in going to the Court cannot
equated with the applicant to discharge of duty.
Mere presence in the Court would not amount fit

to dischérge of duty. A person may not be in a
position to discharge duty which would not mean
that he is not in a position merely to remain
present. As already said by me the concerned
workman had worked for more than 240 days in the
years from 1.4.82 to 30.4.88 and so the first party
could not have stopped him from discharging duty
without complying with the mandatory requirements
contained in Section 25F of the I.D.Act. The
first party could have held departmental enquiry
and discharged or dismissed him on the ground of
absence amounting to misconduct. That was not
done by the first party. Hence it appears that
the first party has orally terminated the services.
Notice of termination of service was not served
upon the concerned workman. Notice pay was also
not given to him. Gratuity amount was also not
paid to him. The retrenchment €ompensation was
also not paid to him. These are all the mandatory

crecee 1/=
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requirements required to be followed by the
employer at the time of effecting simple termina-
tion of service. Thus in the. instant case, the
first party must be held to have violated the
mandatory requirements contained in Section 25F

of the I.D.Act and so the resultant effect is that
the concerned workman must be deemed to have
continued in service at least with effect from
'18.1.90, the date on which he had submitted the
request in writing to permit him to join duty.
Therefore, he would be entitled to back wages

from that date. He would not be entitled to wages
from 1.5.88 to 17.1.90."

8. Examining the definition of Section 2(oo) of I.D.
Act, 1947 it is clear that the retrenchment means the
termination by the employer of the service of a workman

A
for any reason whatsoever, otherwise than as a punishment
indicated by way of disciplinary action except mentioned
in clause (a)}b%(bb) and (c) of Section 2(co). Admittedlys
in this case the respondent wgs not allowed to resume the
duty. In the instant case, it has been argued before us
that the respondent had not given any previous intimation
about his sickness and his sickness certificates were
also false. The Industrial Tribunal has examined the |
evidence at length and it has held that the genuineness

of the certificates cannot be questioned. The present

applicant had not produced any evidence creating the doubt

about the certificates. The Tribunal has held that the

first party would be entitled to retrench workman under

I - Ve



- 8 -
certain ciréumstances under section 25F of I.D.Act, 1947.
It is held that if the retrenchment is in the nature of
measure of punishment, the employer can not resort to
Jection 25F of the I.D.Act and in that case the emplover
can initiate departmental enguiry. The learned advocate
Mr. Akil Kureshi su-mitted that in the instant case, the
termination of the respondent could be justified as it
covers the exception namely Section 2(oo) (¢c) of the
I.D.Act. There is no evidence to show that the present
respondent was terminated from service on the ground of
continued ill-health. On the contrary, the present

respondent was not allowed to resume the duty.

9. Mr. Akil Kureshi submitted that Section 25F of
I.D.Act would not applye hnn-I%e principle question is
whether the impugned action is violative of principles

of natural justice. The cordinal point that has to be

born in mind in every case is whether the person concerned

should have a reasonable opportunity of presenting his

case and the authority should act fairly, justly,

reasonably and impartially. Article 21 of the Constitutin

guargntees right to life which includes right to

livelihood, the deprivation there of must be in accordance
with just and fair procedure prescribed by law conformable

to Article 14 and 21 so as to be just, fair and reasonable

and not fengiful, oppressive or at vagary. The principle

ceceees 9/=
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of natural justice is an integral part of the guarantee

of equality assured by Article 14. The power to terminate
the service of aﬁ employee/workman in accordance with
just, fair and reasonable procedure is an essential
inbuilt of natural justice. Article 14 strikes at arbitra
action. In Robert D'Souza V/s. Executive Engineer,
Southern Railway and Another, (1982) 1 SCC, 645, it was
held that striking of name from the rolls for
unauthorised absence from duty amounted to termination

of service. In Delhi Cloth and General Mi3ds Ltd. V/s.
Shambhu Nath Mukerjee and Ors. (1978) 1 SCR 591, it was
held that striking of the name of the workmen for

absence of leave itself amounted to retrenchment.

Therefore, before taking any action putting an end to

the tenure of an employee/workman)fairplay requires
that a reasonable opportunity to put fdutﬁ his case
is given and domestic enquiry conducted complying

with the principles of natural justice.

\

10, ThuS)the question which is germaine to the
enquiry of this case washwhether the action of applicant
in the present application to prevent this responcent
from resuming the duty was legal? The Tribunal has

. believed the case of the respondent that he was sick for

the periocd menticned b i
Yy hlm!}hat he had produced the

*teacs j_c,/_
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Kgq pe3jaTumiod ueaq buraey MRT JO IOIIS OU PUTF SM °3seD
?U3 JO S3OPJ PUR SODURISWNDOITO SAOQE 2yl uTr TebHIaylT sem
0667 Axenuep, yagT woII 30933 yitm LAanp utol 03 juspuodssaa
9yl butiztwasd jou ur jueorrdde jussead ayaz 30 3Ied ayjz uo
UOT3IOR 8yl 2IRYI TRUNCTII TeTIISnpur a3yl yiTm usuasabe
93a7dwod ut a1e 9y °*potiad Jeylx I0F WTeTO sTY Inoge
uewMIOM juspuodsal oyl Ag apew jou pue Jalkordws jueorrdde
aya Aq spew uotaeorpdde ue ST sTU3 9snedaq uotlisanb eyl
03uT ob qou Op °8m ‘BI0F3I8YUI Pur 66T ‘ATenuep, Uyl,L1 03 8861
‘Aep; ST WOXF juspuodsdl syl 03 sobem Aue papieme 30U sey
TeungTay ayy cuorlzeorTdde sy3z UT psuUOoTlUsW spunoab ayl

JO Aue UT SOURYSONS OU PUTIF am pue ATTniaaed Axaa paeme

9yl puUBR 2seD 8yl JO PIODII BYJF POUTWRXD aARY oM 1T

*pIay sem Axtnbus ou

pue juspuodsax ayz o3 uaaTh sem Aj3tunizaoddo yons ou(asgo
STU3 ur °*9sed sTY yiloF 3nd o3 A3Tunlizoddo ITJeUOSEII
wTy butatd ‘Aatnbus TejuswyIedsp e Jo aInpadoid ayax Aq 3T
auop Afuc saAry DPINOD Aaqa‘eouasqe pasIJoqqneun.;o punoab
9yl U0 juapuodsal FJussald syl JO SIDIAISS 2Ul S2IRUTWIS]
03 po3uem jueorTdde sy3z TTe 3 IT pue 0661 ‘AIenuep

U3agT wWox3 303338 yYyiTm A3np sTY HuTwnsslt woaj juedorrdde
33 PIBIRUTWII] SARY 30U DTnod juedtrdde jussaad syl
‘91032I8Y3 PUR DUTNUID 3I9Mm YDTYMGSIROTITIISDO SSBUNDTS
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the Tribunal in reaching the conclusion nor the
Tribunal has adopted any illegal procedure which
resulted in the miscarriage of jdstice. In the

result, we pass the following order.

ORDER

Application is dismissed. No order as to costs.

N oo (Lot e RO

o

(M.R.Kolhatkar) (R.C.Bhatt)
Member (A) Member (J)
vtc.
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CENTRAL ADMINISTRATIVE TRIBUNAL
L.JD; ;3 *L:D’ Bu ;.1: H
AHMEDABAD

. —— ————— <

application No, [‘m‘r} 'lcci) a3 of 199

Transfer application No.______ . Old Writ Pet. NO.

CERTIEF ICATE

Certified that no further action is required to be taken

and the case is fit for consignment to the Remne2 wwom Decided) .,

) yv'hé( t y
Dated 3 D'/Uf, 9 ’5 o) en’k“‘?‘_/\ «,/(‘é’w:g

‘? \
Countere g et _5»,‘ ,l,} J ”
f”r'\"r" 1‘,\

Section};’%rﬂwrﬁz Officer Sign. of the J%g assistant,
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