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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL 

AHMEDABAD BENCH 

O.A.No. 
T.A. No. 

DATEO. 	N 

Petitioner 

Advocate for the Petitioner(s) 

Versus 

Respondent 

_Advocate for the Respondent(s) 

I
CORAM: 

The Hon'ble Mr. 

The Hon'ble Mr. 

Whether Reporters of local papers may be allowed to see the Judgement ? 

To be referred to the Reporter or not ? 

Whether their Lordsbips wish to see the fair copy of the Judgement ? -'-' 

Whether it needs to be circulated to other Benches of the Tribunal? 



14 

48 of 1992. 

J. Manoharan 
Farm Hand, (C1681), 
hilitary Farm, 

.:plicaril. 

rh in io. 	y 
to be served through 
Depuby Director General, 
Military Farm, 
Army Headquarters, 
iest Block No.3, 
R.K. Puram 
Me.w Delhi. 

2. The Dy.Director of Military Farm, 
Headquarters, southern Command, 
Mirkee, Pune. 

Malik, 
Manager of the Military Farm, 
.Dfficer in Charge, 

• 

49 EF 1992. 

Mans ingh Radheshyam Yad av 
Mean (S.0 1784) 
Filitarv Farm, 

• . . 	Aoplicant. 

S L 2e nion of India, to be served throh 
 H 	

g 
epty 

 
Director General, 

Military Farm, Army Headquarters, 
zest Block No. 3, 2.K. Puram, 
Jaw Delhi. 

2he Ly.Lirectar of Military Farm, 
iHrters, Southern Coand, 

Pune. 

• 	. Malik, 
Jan acer of the I'iilitarv Farm, 
ifficer in Charcia, 

i • 	 enJnts. 

J.A.No. 48,11992 
_J 	

& 

A 	49/11 9 2 

ate: 29.. F.292. 
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Per: Hon'ble Mr. R.C.Bhatt, Judicial Member. 

Heard learned adv::'cate Mr. N.M. Shah for 

the applicants and Mr. Akil Kureshi, learned 

advocate for the respondents. 

These two applications filed under section 

19 of the Administrative Tribunals Act, 1985, are 

heard tocether by consent of learned advocates for 

the parties, as common questions a - in both the 

matters and the same are being disposed of by a 

common judgment. 

The a:plicant of Q.A.No. 48/92 is one 

J. Manoharan while the arplicant of O.A.No.49/92 

is one Mansigh Radhesyam Yadav. The applicant of 

OA 48/92 is a class Il employee working as Farm 

4 4  Hard under Respondent No.3 in the Military Farm 

at Ahmedabad, while the applicant of OA 49/92 is 

a class IV employee working •as Peon under 

Respondent No.3 in the Milibary Farm at Ahmedabacl. 

Both the applicants have challenged in  

o 3C 

respective applications, the/order of transfer 

No. 103 dated. 5th February, 1992 sio:ned by the 

Resoendent No. 3 produced at Annexure A by which 

applicant of .A.48/92 is transferred from 

Ahmedabad to Secun6rabad whilc applicant of 3A 49/92 

is transferred, from Ahmedahad to Pimpri, Pune 

as they have bccme surplus ccnsequent to reduction 
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in workload at the Nilitary Farm due to procurement 

of processed milk from the Government Milk acherr 

and that the transfer orders have been made in 

public inLosest which transfer order according to 

the applicants is malafide action on the part of 

the respondent No.3 and the aeplicants have prayed 

that the said order be quashed and set aside. The 

applicants have alleged in the respective 

applications that the impugned order of transfer 

Annexure A transferring them is a rnalafide action 

on the part of Respondent No.31sirice there is CL 

complaint against him for malpractice and the 

disciplinary case is made out by him against the 

applicants, that there is all possibility of 

finding the correctne;s of the complaint of the 

14 

	

	
applicants and hence to avoid the same, the apolicant 

are transferred at the instance of the 

respondent No.3. It is alleged by the applicants 

that on 5th March, 1990 a loint complaint was 

preferred by the Farm Hand a'ainst Resrndent No.3 

for his conduct and malpractice and as a result 

the applicant of O.A.48/92was transferred on 

19th March, 1990 to 3angalore but the same action 

was challenoed, by the said a -, plicant in this 

Tribunal by D.A. 135/90 ancj that the Tribunal had 

granted interim stay against the transfer. The 

respondents had subsequently cancelled that transfer 
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order against the Said applicant of D.A. 48/92. 

The applicantP have alleged that thereafter the 

Respcnent No.3 got issued the chargesheet against 

the applicants under Rule 16 of the COS Pules, 1965 

and despite the case 	established on evidence 

by the aoplicants and instead of oenalis 

respondent No.3, the respondent No.2, Ly.tirector 

of Nilitary Farm, Headquarters, Southern Command, 

Pune joined hand with the respondent No.3 to save 

him and issued a penalty order of stoppage of 

increments, 'he applicants filed the a.opeal 

acainst it but no reply was given and the reminder 

was 	nt in which it was mentioned that on non- 

receipt of reply, the aeplicat ion would, be filed 

before the Tribunal for seek.ng  justice. It is 

alleced that the abote period of notice nbw became 

over and respondent No.3 knew that the aeplicants 

were going to challenge the said order of penalr 

before this Tribunal and hence he oct th transfer 

order passed by respondent No.2 by using his good 

offices. It is alleged that though the action of 

the respondents is rnalafide and arbitrary, but to show 

that the action is not arbitrary, the respondent No.3 

is taking shelter by showing in the order as 

surplus. It is alleged that from the date of the 

appointment of the applicants, there is a work for 

milk distribution in the Farm and the same is hem: 



carried since a decade and the Government has 

issued the direction to purchase the milk from 

the Government Dairy sometime in the year 1990 

and since then the milk is being purchasfrom the 

Government and the work is being done regularly 

and there is no order abolishing or rendering the 

surplus staff and even if it is so the junior to 

the applicant like ahri Avdhesh Pratap is to be 

sent out first. It is alleged that the action of 

the respondents is nothing but an eye wash to the 

entire issue and they want to throw 

unlikely persons like applican who are watching 

the malpractice of the res:ondent No.3. It is 

contended that the action of the respondents is 

also punitive. The applicants have amended the 

application alleging that the impugned order 

produced by the respondents with their reply dated 

25th January 1992 is not signed by one Shri V.P. 

Singh, because the order produced in the case f 

O.A.49/92 thoegh signed by Shri V.P. Singh, the 

signature is totally different. It is alleged that 

unless the Affidavit is filed by Shri V.P. Singh 

that the sionatures on both the orders of transfer 

are of his own, the order dated 25th January,1992 

creates a doubt about uncenuineness of the 

documents. It is also alleged that the respondent 

No.2 one Shri K.C. Changappa was on leave arid 
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abri V.P. Singh was only officiating vice him 1--in.3 

during that tenure respondent No.3 influenced 

hri V.P. Sin0h and the impugned orders have been 

issued at his instance and the order requires to be 

declared frivolous, fahrLcated, ungenuine and 

malafide. It is also alleged that the plea of 

the respondents 	that the alicants are surplus 

is incorrect and malafide and punitive inasmuch as 

the quantum of work is the sane and continuing 

while on the other hand LL)MF HQ SC vide his letter 

dated 28th February, 1992 informed the respondent 

No.3 that the purchase and distribution of milk 

could be done on local basis through contractor. 
rns::r.t 	ent 	t .: issu 	t:cct •;hicIi 

It is alleged that 	practice 	arbitrary and 

unfair and to assign the Contract, the applicants 

could not be declared surplus and could 	. be 

transferred at a distance place. 

4. 	The respondent No.3 has filed reply to 

both the applications taking almost identical 

contentions. He has denied that the order of 

transfer is nelafide action on his part. He 

contended that the order was passe6 on the basis 

of the order bated 25th January, 	1992 regarding the 

app.li:ant of u.A. 48/92 and dated 27th January, 1992 

regarding aoolicat of b.A. 49/92 from LINF HQ SC. 

He contended that the service conditjor of the 

aL,pjicantis are not affected as the services of the 
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applicants are liable to be transferred anywhere in 

India as per the appointment letter. It is 

contended that the application dated 5th March, 

1990 writteP by the applicant of 0.A.49/92 with the 

consultation of Farm Hand, the applicant of 3.A.48/92 

from 
and got signed/other Group L staff of this Farm 

1:ha cpoi icit;ion by 
was without stating the face / getting the 

ho sjcnd 
signature of illiterate persot 14 ithout knowing the 

contents of the application and the charges about the 

conduct and malpractice against respondent No. 3 Ee 

totally baseless and the applicants were not able 

to prove the same. It is alleged that the motive 

of the applicants was only to blackmail the 

admini5:tration for their personal benefits. It is 

alleged that thereafter the applicants gave joint 

application dated 24th October, 1990 by putting 

allegations against Respondent No.3 to Respondent 

No.2, that the respondent No.2 asked the applicants 

to prove 	the allegations levelled in the said 

application but they could not prove the allega-

tions and hence they were charge sheeted for their 

misconduct and unbecoming of a Government servant 

and punishmen were awarded by respondent No.2 

after considering all the facts. 

5. 	It is contended by resoondent No.3 that 

due to reduction in workload at this Farm due to 
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procurement of processed milk from the Government 

Milk Scheme (Ahad Dairy,Ahrriedabad) and Government 

policy to reduce the staff as economy measures 
orders of tramfar are ma'o br r: ocndoi.t 	. 2 mid 

no replacement has been required of the applicants. 

It is contended that in the same way staff is 

reduced at Military Farms at Madras, Bombay, Kat-nptee, 

Jaipur, Jodhpur, Kota, Aiwar, Nasirabad etc., 
and the roe j: OO?nt do. 3 has 0m cd that 

the action of the respondents transferring the 

applicants is either arbitrary or ma.lafide. It is 

contended that the applicants were surplus to the 

requirement which was reported to the higher 

authori es and in the public interest and to avoid 

extra ex.enditure, the transfer order of applicants 

has been issued by respondent No.2. It is contended 

that So far one Avadesh Pratap Singh is concerned, 

he is not a simple Farm Hand like the applicant and 

as per his aopointment letter, his seniority 000s not 

count with the. simple Farm Hands category since he 

has been recruited for special job and he is 

possessing Boiler dttendant certificate and that is 

why he has been recruited by Farm Hand 	Boiler 

Nazdoor. The respondent No.3 has contended that 

he is executing the orders of the respondent No.2, 

who is the competent authority to trenfer the 

Group D staff. It is contended that the establish-

ment has been reduced due to reduction in work load 
S 

and the two posts of Farm Hand have been rendered 
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-ted orsrr 
surplus. It is contended tha/Purushottarn/and the 

applicant of O.A. 48/92 are the juniorrnost Farm Hand 

as per the Seniority list, and therefore,they 

transferred. He has denied that the respondents had 

adopted pick and choose policy. He 	contended that 

the transfer order of Applicant of J.A. 49/92 is also 

legal and proper and contended that the post of 

had been rendered surplus. It is contended 

'that the action is taken by the respnnents purely 

in the public interest. It is contended that the 

Governmenth: a paramount right to create/abolish 

the post having regard to exigency of the service. 

6. 	The applicant of .A.48/92 filed rejoinder 

controvering the contentions taken by the respondent 

No.3 contending that the reply filed by respondent 

No.3 cannot be considered as filed without prejudice 

of mind. He denied that he is junior-most and 

contended that there is no separate person or 

category as boiler mazdoor and even if 	 n that 

Avadesh Pratap 2iingh is a boiler mazdoor is accepted, 

then as theto 	milk is purchased, there is no 

requirement of boiler and therofoe, he should be 

declared as surplus. The applicant of 3.A.48/92 has 

also filed Additional Rejoinder contending that 

the seniority list annexed by the resoondents is 

incorrect and there is no separate 



boiler Mazdoor an6  Farm Hand category. The 

applicant of 3.A. 49/92 has also filed rejoinder 

controverting the reply filed by Respondent No.2. 

He contended that the transfer order is passed 

because of the complaint filed by the applicant 

against reseondent No.3 and the respondent No. 3 is 

likely to face either transfer or enqiiry from the 

higher officer. Heh also stated that the 

3fficiatirg Dy. Director Shri V.P. Singh is a 

clause person to respondent No.3 being the north 

Indian. He has Stated that the order dated 25th 

January, 1992 is not signed by Shri i.P. Sinqh 

LJcre 
Slflc 	 difference in sianature of 

122 2 
n/and the other dated 27th January, 1992. 

He contended that there is only one post of peon 

ry 

at Ahme(abad and 	office can/work without any 

peon and therefore ) the reason of Surplus staff 

enfleerned :L5 

the post of peon itotallv baseless. 

7. 	The respondent No.3 filed reply to the 

rejoinder in D.A. 48/92 contending that the 

allegations against him made by the applicants had 

fl 	 not been proved inspite of giving time 

hence 
by respondent No.2 and/a chargeJwas served on them 

and the punishment was awarded 	 He has 

contended that earlier the raw buff milk was being 

wee be ire 
purchased from the local supplier, then the same/ 



	

- 12 - 

	

r\I 

	

separated/tonec and 	 at this Farm, but 

now the readyrnade pasteurised milk is being 

purchased from the Milk Scheme (Abad Dairy, 

Ahmedabad) as per Goternment of India, orders and 

therefore, the workload is reduced upto a great 

extent resulting in Surplus staff. 

The applicant of O.A. 48/92 has filed furthe: 

Affidavit stating that the seniority list shown by 

Respondent No.3 by Sej 	r:tng the Farm Hand, Boiler 

Mazdoor etc. is not in term of document A-14 dated 

31st January, 1990. 

The respondent No.2, Shri V.P. Singh has 

filed re ly contending that in the month of January 

from 23rd January to 28th January, he was 

officiating as a Deputy Director of Military Farm 

Southern Coomand since the Deputy Director, I'iiiitary 

Farm, was not attending the dut during the said 

period. He has stated: that the order of transfer 

dated 25th January, 1992 transferring the applicant 

of J.A. 48/9 2 from Military Farm Ahmedabad to 

Military Farm Sikerandahad fld order dated 27th 

Pr January, 1992 transferring the applicant of ).A.49/9 

from Military Farm Ahmedabad to Military FarnPinprl, 

Pune was also 	
I  passed by him as officiating 

Deputy Director of Military Farm Southern Command. 
O C5 iTS 

He stated that boti-/bear M 	siqnature and the said 
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orders were necessary due to reduction in workload 

of Military Farm and hence the surplus staff was 

required to be accommodated elsewhere and hence the 

applicants were transferred. He denied that the 
we r e 

said orders of transfer/either malafide or 

arbitrary as alleged and further denied that the 

same was made at the instance of respondent No.3. 

He stated that sometimes 	signature differs 

from each other due to the condition in which the 

orders are signed and, therefore, there seems to be 

some difference in hzkh signature on both the 

orders. He denied that the transfer orders are 

made by way of penalty and he denied that the same 

orders are vindictive and hence he p:ayed that the 

applications be diErrisseci. 

10. 	The law relating to the transfer of the 

Government servant is now well settled by the 

lat€st decision of the Hon'ble Supreme Court in 

case of Mrs. Shilpi osz Ors. V/s. State of 3ihar 

& Ors., AIR 1991 SC p.532 in which it is held 

'the Courts should not interfere with transfer 

orders which are made in public interest and for 

administrative reasons unless the transfer orders 

are made in violation of any mandatory/statutory 

servant 
rule or on the ground of malafides. A Government 

holding a transferable post has no vested right to 

remain poste6 at one place or the other. Transfer 
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orders issued by the competent authority do not 

violate any of his legal rights. Zven if a 

transfer order is passed in violation of executive 

instructions/orders, the Courts should not 

ordinarily interfere with the order, instead efL 

party should approach the higher authorities in the 

deartment't. It is in the light of this latest 

decision of the Hon'ble Supreme Court that I 

proceed to exarnineo 	two cases. The learned 

advocate Mr. K.R. Shah f or the aoolicants submitted 

that the applicants are ready to make representa-

tion to the highest authority and to withdraw 

applications but with that condition that transfer 

be staved till disposal of those representations 

and the opoortunity be given also to the apolicants 

FA 

	 to come before the fribunal if they are aggrieved 

by the ultimate decision of the authority 

concerned. The learned advocate Mr. Kureshj for the 

respondents submitted that the applicants may 

make representations if they So desire and they may 

withdraw 	applications unconditionally. He 

submitted that if this stay is granted even on 

,Jfl 	withdrawl of 	applications till the representa- 

tions 	 are disposed of by the 

competent authority,and if again they are allowed 

to make 	applications it would amount to the 
round:± 

second/litigation on the same point. lIe submitted 
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en fl.)t he 

Ihe learned advocate Mr. Kureshi also 

suboitteci that the apn licants. ought to have made 

representations before approaching this Tribunal 

but now that they have filed . 	applications 

challenging the order of transfer, they cannot ask 

for the stay till the representations which they 

file are disposed of an6 again they caanot be 

permitted to file tz fresh applications. Mr. Shah 

submitted that even after 	applications are filed 

the applicants can make reprcsntation. Mr.Kureshi 

submitted that in that case the stay can not be 

given till the representations are disposed of and 

W I 

 again they cannot be permitted to have second round 

of litigation after the decision of the competent 

authority. 	Hearing the learned advocat, 

Just and 
in ray opinion, it would b6"proper to dispose of 

the applications on merits. The impugned order of 

transfer No. 103 dated 5th February, 1992 with 

regards to t.. 	 Ii iite 	made on the 

ground that they have become surplus consequent to 

reduction in workload at the Farm and that the said 

transfer orders have been issued in public interest. 

orders are signed by Respondent No.3 and he has 

passed this order in pursuance to the order of 
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transfers ca:)s(-;d by one Shri V.Piingh, the 

officiating Deputy Director of Military Farm, 

Headquarters, Southern C.ommand 	order recarding 

the aeplicant of J.A. 48/92 and one Purushottamlal 

the order is dated 25th January, 1992 whiLe the 

order regarding the applicant of D.A. 49/92 is 

iasse6 by the same officiating Deputy Director 

on 27th January, 	1992. The app.l icant of 	J.A.48/92 

is a Farm Hand since 8 to 10 years to distributE 

milk in Military area while the aeplicant in 

J.A. 48/92 is working as a peon since 8 to 10 

years. The applicantin the respective appiication 

have challenged the order of transfer on the ground 

that the Said order is a malafide action so far 

respondent 110.3 is concerned. In affidavitin- 

e rjoinder also, the applicant of J.A. 48/9 2 

stated that his contention regarding rnalafide 

exercise of powers is particularly against the 

respondent No.3. The case of the applicants is that 

the transfer order on the ground of surplus is 

rniSconceived. Mr. K.K.Shah, learned advocate for 

the applicant Submitted that the amplicant and 

others had made the complaint against the 

respondent No.3, the copy of which is produced 

along with rejoinder at Annexure A-7 dated 5th 

March, 1990. He submitted that immediately on 

receipt of the said comlaint,an order of transfer 
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	 L~) 
of the: aiican: of D.A. 43/92 to 3anga1re was 

issurcn 19th r:ah, 1999, 	the aonli ant: bad 

aooro ocned this Tribunal for chall-no int the e air 

transf4r ane an _tr r m stay was n00ie -- H fl(9 

1Ctirely the order of tran:f r was cancelled. He 

cihrr ttef that, thor naftor, the oro•wot cror is 

pa- ic K ngainst the alpl icant oh sob 10 a C OOLoUrabla 

1 110100 of eeTnJCr. An Soiornitted that adul , 	- 

:1: M IR 1000 gciog 1 0 in 	 Fem at 

-1omo9aha and there wore Forious elilnations made 

nwT inst HesponHont do. 3 a:x)Ut his roaleractice as nor 

the co o1etnt Annoxure A7 oin0 inttead of on:dir 

fold lodged sre otry acainet hC.sp ndent h • 3, the 
order of 

ocplicante are victirnised. 	transfer. The loomed 

advocate for the res aond onto lir. I<ureshj s ubmitted 

that the transfer of the aenlicents is marp on 

account of reduction of work an4 they have become 

surplus and they have hnen transferred in accordance 

list. 
with seniority, He submitted that once the 

aeplicantofd.A.. 48/92 ohallrngd the order of 

transfer but that was for other reason, it was not 

on the ground that he was a sur:olus and not on 
most. 

the ground that he was a junior; 	he suheittef that 

he 
the oresent Lrder of transfer cernct/ccns idered a 

molafiCe one • 	 S Or tt_of that the re coca onto 

of 
bode =ncell9 the coder of transfer the aoltcant 

- 	nt r 
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)rESer1t 
by the Tribunal but that Cops not mean that the/ 

trara fer order is malafide against the said 

applicant. He submitted that the comolaint or the 

application dated 5th rPrch, 1990 on which the 

applicants rely was haselsss. He submitted that 

tricone 
thereafter /wo apalic ante also submitted joint 

aopl lent inn dated. 25th January, 1990 oy putting 

allagat lcnS against the \csponc ant Po. 3 • He 

submitted that the respondent Pa.2 had. asked them 

to submit the proof of the allrnatioriovel1ed 

against the respondents but they coUd not prove 

the aLlecestions against resoondent Pa. 3 and 

thereafter the Deputy Director of Military Farm 

hri Changappa served the charge sheet against 
alocondilot and 

the applicants f or their/unbecoming of a Government 

servant, the copy of the Same Is fiid by the 

applicant at Annaxure A/2 Phe said charge sheets 

were dated 2 ith June 1991. The applicant had 

given reply oroduced at Annexure A_3 and ultimately 

the said Deputy Director Shri K.C. Chencappa passed 

an order dated 31st Ztober, 1991, after considering 

an b 
the defence of the applicants/awarded punishment 

of stoppage of two increments without cumulative 

fact. He submitted that the order of transfers 

have bean eassed by hr. V.P. $.ingh who was at the 

relevant point of time, the ofoiciating Deputy 

r,lrc.ctrr of 	iY.1.ita.rv Porn and not/by Mr.Chonoapoa. 
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10-A. 	He submitted that Shri K.C. Chengappa had 

initiated enruiry aoainst the applicants on the 

cround. that they had made false allegations on the 

administration and the punishment was awarded to 

them. He submitted that the orders passed by 

I"lr. V.P.Stncd-i 	transfer uif the aealicanhad been 

exEcuted by the respondent No.3. The original 

orders of transfer are not passed by Respondent 

No.3 and therefore it cannot be said that the 

orders passed 	 are 	 He 

submitted that the arguments of the applicants that 

as they had filed the complaint acrainst the 

respondent No.3, he wanted to put the applicants 

out: of Ahmedabad - and ultimately he influenced 

Nr. I.P. Singh to get to transfer the applicants 

cannot he sustained. He Submitted that respondent 

No.3 had no contact with respondent No.2 nor 	IC 

worked with respondent No.2, Mr. .P.&ingh nor 

Mr. V.P. 3ingh was influenced by respondent No.3. 

He submitted that the correspondence of Respondent 

No. 3 to respondent No. 2's office was with officer 

one 	passed the impugned order 

of transfer as respondent No.2. The respondent 

No.2 Mr. V.P.Singh has filed reply contending that 

in the month of January i.e. from 23rd January to 

28th January he was officiated as a eputy Lirector 

of Military Farm, Southern Command and the impugned 
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order of transfers dated 25th January, 1992 and 

271--h January, 1992 were gassed by him and signed 

by him. He has stated that due to reduction in 

work at Ahmedabad Military Farm, the Surplus staff 

was required to be accommodated e.sewhre and he 

has, fherefore, passed this orders due to 

administrative exigency and as the appilcant has 

become surplus. He has denied that the said orders 

are malafide one. Hr has denied that he has passed 

those orders at the instance of the respondent No.3 

or because the applicants had made certain 

allegations of malpractice against respondent No.3. 

I agree with the submission made by the learned 

advocate for the respondents that the applicants 

have failed to prove that the order of transfer 

dated 25th January 1992 and 27th January, 1992 

have been passed by Mr. V.P. 5ingh at the instance 

of resccndent No.3 or that it was due to the 

complaint made against respondent No.3 

vide Annexure A/7. I 	do not agree with 

the submission of the learned advocate for the 

applicants that the impugned order of transfer is 

tZ 	
colourable exercise of powers by respondent No.3 

after the previous order of transfer of applicant 

of J.A. 48/92 was cancelled by respondents after 

obtaining interim stay in this Tribunal in 

O.A. 45/90. The learned advocte Mr ..K. shah 
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for the applicants submitted that if in the year 

1990, order of transfer was suo moto cancelled 

by the rnspon'ients which was the ground now to 

make transfer 	Mr. Kureshi, learned advocate 

for the respondents submi€ted. that the present 

order of transfer is on the ground that the 

applicants have become surplus due to reduction 

in ork and it is in public interest that the same 

is made observing the senior.ity. The learned 

present 
advocate for the applicants submitted that the / 

transfer order aainst the applicant of J.A.48/91 

was a colourable exercise of power by respondents 

and in support of his Submission he relied on the 

decision in E.Kuniramari Nair 7,.. The Superintende 

of Post Offices Cannanore flivision & Ors. reportec 

in 1984(1) All India Service Journal p.157. 7t  was 

a case of termination of service. The High Court 

f Keraja held that the termination is a punitive 

measure, the termination without resorting to the 

provisions of Article 311 is illegal. The main 

challenge to the order of termination in that case 

was that it was not in accordance with rules 6 of 

Extr Lepartmental Agents(Ccnduct and Service) 

Rules 1964. This decision does not help the 

applicants because this is not a case of termina-

tion at all. 

11. 	Mr. K.K. Shah, learned advocate for the 
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applicants submitted that the respondent No. 3 in 

Annexure 111-4 dated 30th August, 1991 produced 

along with his reply t 	 a reply 

to the respondent No.2 to the letter dated 10th 

Auust, 1991 see: the parawise comments 

has 
the respondentf No.3/mentioned in it 

that the applicants were in the lÀ 	to write 

' 	 the anonymous applications to the Station 
1-' 

authorities a ainst the Departmental authorities 

and they tried to o: 	the Farm Administration 

and that the applicants were tod 	to instigate 

the other staff against the Administration for 

their personal benefits and that the applicants 

did not want to work in the interet of the 

Lepartment and were always indulging in the anti-

administration activities. He submitted that the 

transfer orders which have been passed by Mr. V.P. 

ingh, Respondent No.2, shows the reference to the 

Respcndent No.3's letter dated 16th January, 1992 

and theroforc, according to him, the respondent 

No.2 was influenced by Rescendent No.3. This 

submission cannot accepted because the reference 

was with regard to the letter in which the 

suggestion was that there was a reduction in 

workload at the Farm due to procurement of procc 

milk from co-operative society milk schemes and 

therefore the respondent No.2 revised the strength 
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surplus 

and 	 / of Group L staff were transferred. 

12. 	The loomed advocate Mr. Mureshi for the 

respondents submitted that the applicants' orders 

of aopointrnent produced by the respondents show that 

their services are liable to he transferred to 

anywhere in India. He submitted that transfer is 

only an incident of service and not a penalty. 

Howevet, learned advocate Mr. X.K. shah submitted 

that the case of surplus staff has been made out 

illegally and the reseondents No. 3 wanted 

to go 
two aeplicants/out of Phmedabad. Lie sahrnitted that 

the respondent No.2 dicT nothing after knowing the 

complaint aclainst respondent ho. 3 	owevc.r, as 

observed above, the respondent No.2 had started 

enquiry against the applicants for making the false 

allegations against the administration and against 

ras pondent H. 3 and oltimateL' the aepi icants were 

punished against which the appeal IS pending, but 

hldthh 

ordci: of transfer passed by hri 	3inglc 	- 

a malaice one nor could it b 

said. that ,:: 	 influenced by 

respondent No.3. Mr. shah further submitted that 

so far the applicant in 3.A. 49/'92 is concerned, cir 

shown 
wasnot a surplus postZby respondent No.3 in his 

confidential ro:ly because therd was work of Farm 

atleast for 
Hand/two to three hours as ocr the say of the 

p 
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respondents. He Submitted that the two Farm hand 
Pur ,  us ho tt am 

namely the appli: ant of .9. A. 48/92 and one another1' 

rp 	 but no data was eiven by 

respondents about the reduction of work. It is not 
Purus hottam 

in dispute tnat the other Earrn hand/who was 

transferred uncer the order dated 25th January, 1992 

has accepted the transfer. The learned advocate for 

the respondents submitted that Government has a 

paount right to create or abolish the post 

having regardto the exigency of Service and due to 

reduction in work, the applicants were found surplus. 

he Subnitted that the applicants cannot c1s lienge 

the right of the respondents for abolition of the 

Post if the a.plicants have been rendered surplus. 

He relied on the decision given in d.A.1109 a, 1111 

of 1991 by the C.A.T. i!ac5ras 3ench decided on 29th 

December, 1991. The applicants in that case,who 

were the. Farm Hand in Nalitary Farm t'adras, had 

challenged their transfer on the ground that the 

reseondents had violated the guidelines and orders. 

was 
?he transfer order in that case/issued on the basis 

that the applicant had been rendered surplus and no 

were 
reasons/Given for the transfer of the applicants 

outside Madras. The respondents contention was that 

since the workload was reduced, seven posts were 

renderd surplus and it was also contended that the 

right 
Government had paramount/to create or qbolisb a 
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post having regard tO  the exigency of service. 

The Tribunal after conSidering the ratio laid down 

in the decision of Mrs. bilpi Boss case(suora) 

dismissed the acolications. Therefore, in the 

instant case also, when the work was reduced and if 

the apolicants were found surplus, the applicants 

cannot make any cievance about their transfer. 

13. 	The respondents No.3, has contended in the 

reply that it is due to reduction in workload at 

the Farm due to procurement of processed milk 

from the Government Mt].k scheme (Ahaci Dairy, 

Ahmadahad) and the Government policy to reduce the 

staff S economic measures, the action was taken 

transferrinj the applicants along with the others 

as they were found surp1us 71arlier the raw 

milk was being purchased by the local suppliers, 

then the same was being Separated/toned and 

pastaurised in the Farm and then distributed the 

same to the beFence Unit and to the paying customers 

but 	since the job of tonning of mi'k and 

its nasturiEction was not all home done at this 

Farm, rendered some staff surplus, which was 

reported to the higher authorities, and therefore, 

this orders were passed. It is contend 	in the 

reply that the applicant s were junior-m.jst ao 	s t 

establishijient had been reduced due to reduction in 

workload, the two post of Farm iand had been 



U 

- 26 - 

rendered surplus, the. applicant of D.A. 48/92 and 

one Purushottam were juniors at the Farm 1-land 

as per Seniority list and therefore, they were 

transferred. in my opinion,due to reduction in 

work when 	applicant -. 	been found surplus 

it cannot be said that the transfer order is 
or j1l'nC1. 

either malafide,' ;:t is net pointed out that 	re 
any 

.i-/statutory mandatory rule. 

14. 	The learned advocate for the applicants 

submitted that the respondents have produced 

along with reely to recinder Anneure A-9 at 

page 53 showing the name of the applicant of 

J.A.48/92 and one Purushottarn Lal in Group r 

category, Farm Hand at 	5 & 6 and the name 

of aplecant of J.A. 49/82 as a Peon and then 

shown the name of one Aitesh Piatap Singh as 

Farm Hand (Boiler Mazdoor). But he submitted 

that the applicant &40pw with additional rejoinder 
1.— 

has roduced 	documents dated 24th May, 1979 

of 
wdich is a charL, duties of Military Farm 

emnloees in which in iara 3, the catagories of 

employees of military farms show (a) ULCs/lDCs, 

(h) Daftry, (c) Peon/Messenger (d) Farm Hand 

and at oage 3 of that documant it is shown that 

Farm Hand had to do several duties including the 

duty of Boiler Mazdoor. He submitted, that 

vesh is junior to the applicant of 3.A.481'92 
1- 

T 
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and he is Farm Hand and not Boiler Attendant as per 

circular dated 26th February and the CT 	::1 HQ 

southern Command dated 2-6-33 also shows qualifica- 
2 

tiu of iarm Hand, which 	raent is produced by / 

desirable qualification is primary pass and 

the name of Avesh Pratap Singt/shown as Group-D 
1- 

Farm Hand, and not shown in Group-C post. He also 

referred to Annexure L9 annexed with reply to 

rejoinder and A-14. He submitted that respondent 

No.3 had to perform three duties (1) seniority list 

of Group C D staff (2) Categories to he shown and 

(3) the corrined seniority list. 1e submitted that 

there is no combined seniority list, the list is 

showing only the unit position. The learned advocate 

for the r€. spondents submitted that the respondent 

No.3 has specifically contended in the reply that 

Avesh Pratap Singh is Farm Hand (I3oiier Mazdoor) 
1- 

aJ not a single Farm Hand like the applicant and 

as per his appointment letter his seniority does 

with the simple 	 since he 

has been recruited for special job. He submitted 

that the Farm Hand Boiler Nazdoor is possessing 

under 
Boiler Attendant Ce--tificate issued / the Gujaret 

Government Boiler Attendant Rules of 1966, that he 

has been recruited as Farm Hand Boiler Nazdoor. He 

submitted that the seniority list produced by the 

respondents sho the name of applicant of O.A.48/92 

at ar,No. 5 and one Purshottam 	Leela Rem at 
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r.No.6 and thev were junior-most Farm :r-iano and 

ha4 
Purushottam 	 the transfer. He 

submitted that the name of Avtesh Pratap Singh 

is shown in the list of category of Farm Hand 

(3oilerNaz(-oor) and therefore, 

submitted that the junior-most persons 

were transferred as they were found surplus. The 

learned advocate Hr. 1.K. Shah for the applicants 

submitted that the applicant of d.A.48/92 is 

transferred because the respondent No.3 had already 

made narawise remarks against the aeplicant on 

30th August, 1991 vide Annexure A4 that the 

aoplic ant was in habit of 	 the anonrmous 

application to the Station authorities against the 

departmental authorities and he did not work in the 

interest of department and was indulging in the 

anti-admjnjstr.tjon activities and trier to 

instigate the other Staff against the administration 

for their personal beef its. ie  submitted that 

this was the main reason why the applicant is 

victimised and this is not a simple transfer. He 

relied on the decision in M.IK. Jindal 7/s. General 

Manager, Northern Railway & Ors. A'rR 196 Vol.1 

p.304. This is the decision of the C.A.T. Principal 

Bench in which it is held that where from the 

evidence it is clear that the impugned transfer is 
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for reasons other than merely administrative, 

meaning thereby,that it is only ostensible reason 

and the transfer is based on suspicion as regard2 

conduct of employees, it is a colourable exercise 

of power. in the instant case as observed above 
/ 

the respondent No.2 had chargesheeted the applicants 

md 	shê 	 1,C1 r 	:1 13 

ording which is a ditf DL 

eer 	trnefer i no :::: 	e 	e;ic ion n 

	

uie L 	he applicants. 	I o nt 

agree with the submission of learned advocate 

Nr. K.K.Shah that this is not a simple 

on the ground of reduction in work. I also do not 

agree with him that the transfer is the result of 

the malafide action on the part of the respondent 

No. 2. Mr. Shah also submitted that the wife of 

the applicant of J.A. 4e/92 is working in DNGC 

at Ahmedabacl and if the applicant is transferred 

two establishment and 
he will have to maintain/his family 	would be 

ruined and the transferring authority has not 

considered this aspect and there is violation of 

Article 21 of the Constitution. He submitted that 

and 
the aplioant has many years of service t. erform/ 

even 
therfore, he cannot atpresent exercisetption of 

voluntary retirement. He relied on the decision 

in B. Vardha Ra V/s. State of Karnataka, AIR 1096 

C 1955 in which it is hold that the colby of 
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transfer should be reasonable and fair and 

should apply to everybody ejually. Petition filed 

in that cas.e was dismLssed but it was held that 

so far Olass III 	Class I'! employees are 

concerned, the Government will keep 

consideration in view while making an order of 

transfr that 	frecuent and unscheduled and 

unreasonable transfers can iproot a family. In 

the instant case, it is not freguent transfer, 

more over the transfer iS made on the ground of 

reduction in the work an,-!, the applicants have 

become surnius and therefore the above decision 

does not help the applicants. The respondents 

have contended in the reply that the establishment 

has been reduced due to reduction in workload 

two 
that the'posts of Farm -,and 	rendered surplus 

and, i.e., why the applicant of J.A. 8/92 and one 

Purushottarn, who were junior most Farm Hand, as 

per Seniority list 	were transferred. 

More over it is not in eispute that the applicants 

belong to all India service and the hardship 

resulting from the husland and wife being poted 

at different places may be navoiHahle in a case 

like present one. I do not agrce with the 

sub1ssion of learned advocate Mr. shah that 

such an action is violative of rticle 21 of the 

Moreover 
Constitution of India., 	merely because the 



applicants wife 	serving at Ahrnedabad • 

cannot be accepted that 
"the transfer of the applicant cannot 

have to remain 

:t different station. The learned advocate Mr. 

ihah also relied on the decision in State of Madhya 

radesh V/s. Shankar Lal 	•Srs. (1900) 1. SOC p.702 

in which the powc of the State Government under 

section 94(7) of the M.P. Nunicjoaljtics Act, 1961 

.:re cha.11enoed. It was held that the State 

.ecrnment had the power to transfer the resondents 

bu it was not clear why the power was exercised 

in case of the respondents and 	 also as the 

learned counsel for the delinçuent in that case 

had Submitted that the tate was more anxious for 

:he correct interpretation of the law L.hen to 

nforce the order of transfer against respondents, 

on aopeal filed by the State 	disriissed. This 

ciSjon is not relevant to the facts of this case. 

coed advocate for the applicants also relied on 

he decision in S. Pratap Singh V/s. State of Punjab 

-- 1964 SC 72 and he has drawn rrj attention to 

82 of the judgment. The appellant in that 

dthe impued orders passed 

g him under suspension, eending 

on r 
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part of Government was contrary to and not 

pErmits'd by the relevant service Rules applicable 

to him, and the other ground was that the said 

orders were d5Sp( malafide, bx or at the instance 

of the Chief iinister, Punjab, who was personally 

hstiie to him, in the instant case, as observed 

above, the order is 	 v.p. Sinch, respondent 
and 

No.2, at the relevant tin1e/res-ncent No.3 merely 

I am 
executed the Said order. 	also not satisfied 

that the order of transferagainst the aoplicant,js 

the result cf 	alleged malafides on the part 

of Respondent No.3. The learned advocate for the 

applicants also read the earagsaphs on nalof ides 

at page 562 from the c'ok of Principles of 

where in 
dministratjve Law, 1936 of .P.Jain 	Ci.N.Jain, / 

it 5 mentioned 	that Mala fides or bad faith 

means dishonest intention or corrupt motive, it 

means that the statutory power is exercised for 

purposes foreion to those for which it is in law 

itenfpd. Nalafides is eeuated with any ultra vires  

exercise of afrnjntstr;i-ive power. lfl the instant 

case the aoplioants have failed to establish that 

the transfer orders are peered by dishonest 

intention or eorr'nt motive by rasp ndent No. 2. 

15. 	The learned advocate flr. K.N. Shah for the 

aoolican-ts 5uhrittf.d that the respcnent No.3 has 

not filef afivjt. Ne SJOrnj -ted that if the 



malafide is alleged acTai.nst respendet No.3 then 

he has to file affidavit to contravert the same and 

more reply is not sufficient. Reso ndent No. 3 has 

filed reoly on verification. The rule 12 of 

Central .dministratjve Tribunal (Procedure) Rules 

197 shows that the reply has to be sent and 

verified as a written statement by the respondents 

or any other )ELSOfl duly authorised by him in 

writing in the same manner as provided for in 

Ljrder VI, Rule 15 Of the Code of Civil Procedure. 

The respondent No.3 has in thic: case filed reply 

in detail controverting all the averments made 

against him and he has also filed further reply 

to the rejoinder on verification. There is no 

statutory rule that the reply ought to have been 

filed on affidavit. I, therefore, reject the / 

submision of the learned advoca!e for the applicant 

that the reply of Respondent No. 3 not being in the 

form of affidavit should he rejected. 
Learned l5A. 	

/avocate for the applicant also relied on the 

decision in K.I.hephard &Ors. V/s. Union of 

India 	Ors., (19g7)4 iCC 41 and he drew my 

attention 	para 15 & 16 of the decision in which 

it is mentioned that fairplay is a part of the 

public policy and is a guarantee for justice to 

citizens. In that case many employees of three 

different Banks were exc1uded from the employment 
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and the services were not taken over by respective 

transferee bank when amaloamation of the said three 

bank was made. It was hold that these employees 

had been thrown out of emaloyrnent and 

given opportunity of representation they must 
.9 

be facing serious difficulties. It was held that 

there was no justification to throw them out of 

emoloyment and then given opportunity of 

recresentation. 	Tlearned advocate Mr. Kureshj 

for the respondents submitted that 

is no qUestlon of termination of 	oic; of 

applicants and he Submitted that therefore, the 

last come first go according to seniority list also 

can only prevail when there is a question of 

termination. 	Ii; the instant case cf transfer 

ut. :f d rrobr 	sf stof 	h 	nrThh' 

a junior-most persons in the seniority list of 

local hcs have to go out and the question of 

combined seniority list of Lhic cadre 	all over 
for 

India 	t 	 /trancfer. The learned 

advocate for the applicants suhmittpd that even in 

the case of transfer on the ground of surplus 

combined 
the resondents ought to have examined the/seniority 

list of t 	cadre 	all over India and ought to 

have transferred a cerson who is unior . mo 	
is 

t, 

no substance in this contention. 	cre over,the 

dcc is ion cited by the l.arnedadvccatc for thE 
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applicants does not apply because this is not a 

case of termination and it was not necessary to 
before their transfer 

hear thom/and if the applisants were not heard 

by the Respondent No.2 before making their 

tranSFer, it cannot be said that there was viola-

tico at principle of natural justice. The learned 

advocate for the applicants also relied on the 

decision in Government 3ody St.Anthony's College, 

4. 
	 Shillong and Drs. 7/• Pcev.Fr. Pail Petta of 

hillonc East I(hasi Iills, reported in 1988 

(3upp.) aCC p.676, rrrz attention was drawn to 

page 679 para 5 of the judornent. The order of 

transfer was challened in that case by the 

respndents Th Observation in para-5 of the 

judgment is that the purported order of transfer 

tantamounts to removal of the respondent from the 

post cf Principal and the said order being issued 

without rcoerdino any reason and without giving 

any oodorturliby to Show cause to him is abbitrary, 

±11 :cial and malefide and it was violatjv5 of 

principles of natural justice and ther:fore, it was 

givashed. The learned advoc ate for the respondents 

suhmjtef that here the transfer order 	shows 

whY the analicants arc transferred. More over, 

in he case relied on by the learned advocate for 

man 
the aaliran. /was transferred from the post of 

Principal to the post of teacher in a college 



outside the state in which the 	r 	Body had 
when such a duly anpointed Principal 

no control and / was entitled to work till the 

tion so- 	 c' 	Govt. 

It was held that thus the transfer 

order 81most amounted to removal from the post of 

Principal and against Government instructions. The 

above decision does not aply to the facts of the 

present case. 

- 	 16. 	Learned advocate for the resrsondents 

submitted that the r':sponderit No.2 alonç with his 

reply has produced the letter dated 25th February, 

1980 renarding recruitment of staff in Group C 

post a.t Nilitary.  Farms which shows that the J3oilnr -tan 

(Soilc.r Attendant) should have qualification, 

be 
primary pass and mus- 'in possession of Boiler 

/ 	 Operator Certificate/ Boiler Attendant Licence and '- 

experience of three years in ivaintainance and runninq 

of Boiler unto 20 nomInal horse powers and fitness of 

steam pipe and pipe fitting while for the Farm Hand 

the dasirabic qualification is primary pass. 

According to learned advocate for the respondents, 

Pratap ingh is continued at Ahmedabad 

as he meets the qualification as per this letter 

while the applicant ci d.A. 48/92 has no such 

fication. He submitted that the respondent quali  

No.3 in his reply to rejoinder has catagorically 

I .  

contended that earlier the the 	 milk 
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was ourchased from the local. supplier then the 

same 11 7,as being separated and toned and pasturised 

at this Farm and now the rcadymade pasturied milk 

is being ourchared from the Government Milk Scheme 

(Abe(f,. Dairy, Ahmedabad) as per the Government of 

India1s orders hence the workload is reduced and 

Since no reparation and pasturisation is being 

done at this Farm, it has resulted in surplus 

staff. He submitted that there is no malafide 

intention on the part of either Respondent No.2 

or Resp 	N ndent o.3 in transferring 	Surplus 

staff. iiC submitted that as per the Ministry of 

Defence letter dated 1st August, 1989, the milk 

is being purchased from Government Milk Scheme 

with effect from April, 1990. 	The seniority list 

of Group fl staff was prepared during 1981 as per 

13IMF H9 5outhern Command Iirkee/Pune_3 letter 

dated 31st Jafluary, 1990. The fresh seniority 

roll of Group S staff Nvaa called for by resp:ncient 

No.2 which was submitted by respondent No.3 under 

office letter,  dated 20th February, 1990. So far 

Adesh Pratap Singh iS concerned, he has obtained 

certificate under Gujarat 3oiler Attendant Rules 

of 1966, who can hold the charge of boiler and 

therefore the 	i1er Mardoor Ash Pra.tap Sing'n 

been 
- 	Such certificate has/appointed accordingl 

and he has passed departmental trade test of 
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Boilerman and on this certificate he has been / 
continued and PE of the Farm Hand (Boiler Maz(fcor) 

has ocen sanctioned by respondent No.2 accordingly. 

There were six simple farm hands when the posting 

orders were issued by Respondent No.2 and the 

posts for four farm hands were sanctioned and the 

transfer orders of junior-most farm hands have been 

issued and the aeplicant is at r.No.5 on the 

seniority roll and the farm hand Purshottani Lal 

at r.No.6 who has already been relieved from 

12th February, 1992. The respondent No.3 has 

denied that every man can do the job of Boiler 

1'iazdeor. Atpresent there are five farm hands 

incluCin(i the apelicant and their dutis have also 

been shown in para 10 of the reoly of respondent 

N •  3, two bottom junior persons were rd ieved cut 

of 6 because four posts only were sonctioned, one 

post oreon, two post of farm hand were abolished. 

Learned advocate for the respondents submitted that 

Annsure A-8 produced 	the respondents is revised 

.nnuel PZ for 91-92 (p.50) dated 11-1-1992 sent by 

Mr.V.P.Sinh to Military Farm Ahrnedahad which shows 

that out of 4 Farm Hand for daily duty only one 

post iS sanctioned (item No.2) and two were surplus 

because the third one was not appointed and so far 

the post of :.eon is concerned, it was not sanctione( 

as per that letter 	(item No.6) . At pae 51 of 
Annexure A_B item No.2 SnOWS that the farm hand 
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(boiler mazdoor) with licence as per the revised 

annual PB. is continued and therefore the boiler 

mazdoor, Ahmodabad is not disturbed. The respondents 

have producad at flfl.A-10 the Gujarat Boiler Attendant 

-ules. The learned advocate for the respondents has 

drawn my att-.ention to rule 3 reeardLng extent of 

qualification indicated for boiler attendant in 

respect of a boiler of any capacity worked by the 

military authority. He submitted that Adhesh Pratap 

ingh is a civilian staff otherwise priviso will 

apply. 	nn. A-li also shows that Adhesh Pratap Singh 

has passed thE:' trade test also. The responents 

have also produced the docun''nts to show that 

Avclesh Pratap E ingh has Second class Boiler 

Attendant Certificate dated 16th Liecember, 1900 which 

certificate authorised him to handle boiler of 

particular capacity and on that basis he is apointed 

on this post. The apuointment order of Avdesh Pratap 

ingh on this post of Farm Hand (Boiler Nazdoor) is 

dated 13th Febrw-iry, 19P7. He subiitted that even 

apolicants have any erievance aaainst the respondent 

"o.3, order pessod by Mr.V.P.ingh, r:spcnaent No.2 

at the relevant noint of time cannot be challenged on 

the grounds rnontioned in their apolicat ions. He 

submitted that the reduction of staff is administra- 

tive function. 



11  

17. 	The learned advocate for the applicants 

submitted that the applicants are not surplus. He 

submitted that the last affidavit filed by the 

applicant of D.A.48/92 on 8.4.92 shows that the 

seniority list shown by resp:ndent No.3 by 

separating the Farm Hand, Boiler }4azdoor, etc. 

is not in term of document Annexure 	14 dated 

' 	 31st January, 1990. He submitted that as per 

documents annexure A-12 now only work done in the 

MFD is the distribution of milk purchased from the 

Abad Dairy and therefore he submitted that the 
) 	 / 

requirement of Boiler Nazdoor is no more. Now 

or rectuirement 
this internal arrangement/as to whether there is 

any 	 for Boiler Mazdoor cannot be 

1 
into. It cannot be said that Avdesh Pratap 

1 

	

	 ingh is continued to vittimise the applicant. 

The Icarned advocate for the aepiican submitted 

that in para 3 of the last affidavit of the 

applicant, a letter No. D2 dated 30th March, 1992 

is referred and he submitted that it is in 

possession of respondenbs and the respondent no. 

is going to purchase the milk locally instead of 

Abad Dairy an6 he has already entered in a 

contract for one truck which has already started 

operating, but due to operation of stay in this 

matter respondent No.3 has not Started purchasing 

the milk from the local area. In rrr opinion, this 
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averments in the last affidavit of the applicant 

would not go to show that the transfer order of the 

applicants is due to malafides. 

18. 	The learned advocate for the applicant also 

- 	some decision on the topic of vietirrisa- 

tion. ic relied on the decision in The Management 

of the yridicate dank Ltd., 7171s. The Wcrkmen, AlP 

1966 6C 1286. It is a decieion of five Hon'hle 

Jhdoes of the supreme Court. It was held in this 

deci'ion that the e:J 	entitled to decide on 

a consideration of the necess itics of banking 

business whether tht transfer of an employee should 

tade to a particular branch and the management 

he dank is in the best position to judge how 

iistriyte its employees between the different 

ches an(' therefcr e Industrial Tribunols should 

rery careful before they interfere with the 

rs made by the danks in discharge of their 

gerial functions. It is held that if an order 

ranSfer is made malafide or for some ulterior 

,ose like punishing an employee for his trade 

ri activities1  the Ineustrial Tribunal should 

r.fere end set asi e such an order of transfer. 

s also held that the findinçj of malafide should 

eached only if there is sufficient and proper 

I. 	it 
ence in suoport of the finoing/should not 

cached capric iously or on fi irnsv grounds. 
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The 'earned advocate for the applicants submitted 

that the decision given in Mrs. Shilpi Boss(supra) 

is of a three Hon'ble Judees of the aupreme Court 

which has not overruled the above decision. He 

submitted that at pace 1234 of that decision the 

question of malafide is djScussd. He submitted 

that the case of Bareli Electricity supply Company 

Ltd. V/s. Sirajuddin, 	(1960) 1 LLJJ 556(3C) 

is also referred. The learned advocate for the 
said 

respondents submitted that para 6 of the/judgnt 
helps 	 He 

on the contrary / the respondents/submitted that 

in the instant case the applicants have failed to 
sufficient and 

establish by/proper evidence that there were 

malafides on the part of the respenc9et No.2 in 

passing the transfer orders against acplicants and 

that 
they heve also failed to esta.hlish/ it was at the 

instance of respondent no. 3 that Such an action is 

taken as respondent no. 3 wanted to push the 

applicant. He submitted that the office at Abmedaha 

found that these applicants were surplus due to 

reduction in the work and hence ultimately Mr.V.P. 

ingh has passed the order of transfer. He also 

submitted that 	decision relied on by the 

learned advocate for the applicants has not laid 

down law contrary to decision in Mrs. ahilpi Boss 

case. He submitLed that the allegations of malafide 

should be strictly prOved. According to him, if the 
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cthntents of both the- applications are perused, the 

allegation of malafide is only against respondent 

No.3 which is also not established apart from the 

fact that no allegations of malafides are made 

against Mr.  * J.P.ingh whc has passed the order. 

19. 	The learned advocate for the applicants 

submitted that the arplicants in rejoinder have 

diSputed Seniority 112t of respondents 	ding 

Mazdoor. 
bifurcation 	 t:Pl:r/The applican 

have also produced certaic photographs and idam  

submitted that the respondent no.3 is indulging 

ira malpractice. It is also submitted that the 

applicant 	with his rejoinder has produced 

AnnEa<ure A-9 dated 11th Februsry, 1992 which 

a tender and it is in stereo-type form which is 

proof that 
- 	 suffician'such illegality can he continued. 	Ie 

submitted, that the next page of it shows that the 

purchase of milk from private party was Started. 

The laarned advocate for the applicants also 

submitted that the letters , 	pares of the 

transfer order dated 27th January, 1992 and 25th 
In rrry opinion 

January, 1992 are different./ there is no substance 

it 	I rely on the recly which has been filed 

r'the respondent No.2 Mr. V.P.3ingh that this 

-c',ez have been passed by him under his signsture. 

ie allegations are two general against respondent 



No.2 an the documents prouced by the ajiclic ants 

do not establish rralaf ides. The learned acvcoate 

for the applicants submitted that after January 

1992 after new quotation respcnent No.3 did not 

- nents shc: th.t hh-- transfer order 

because of malafide as al1ege 

but 
Ic apelicants. because there was reduction 

iOr]c anc as the 9ost sanctioned were reduced. 

P denied that Nr. V.P.Singh, Respondent No. 2 

:educed the strength under pressure of rasp' ncent 

No. 3. The learned advoa ate for the ecolicants alsc 
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I IP 

submitted that post of MT Ptiver is shown in a 

document datd 'lth Janury, 1992 and inspite of 

revision by respondent No.3, the respondents No.2 

coritirued two drivers then why Farm Hand was 

reduced ? This conduct of respondent No.2, on the 

contrary shows that the respondent No. 2 takes an 

inde::onclent decision without beine influenced by 

Respn(ent No.3. _-Ic also submitted that the Rules 

shown by the respondents are not full Rules. He 

submitted that Avdesh Pratap Singh is lunior to the 

A- 
applicant, he was casual emclovee in 1981 while the 

apolicant is working since 1980. He sukmibtnd that 

the Cooling plant had been Ivinc as per .udit 

Remarks, still the responoents 	 e say that th boier 

is working. he submitted that though atrresent two 

drivers arcwork ing and only one jeep jS there why 

the oort of Farm I- and 15 redoced. Tho learned 

advocate for the applicants also pointed out sonic 

discrepancy in nominal Roll of Group C Group D 

and submitted tht name Of Avdcsh shown in Group P 

end net in Group C. He submitted that the 

resoon1ent no.2, Itr. V.P. Lingh was not cometent 

to transfer the applicants. in support of his 

submission, he relied on the dsciSion in General 

Officer Commanding-in-Chief and Ant. 7/s. Dr. 

ubhash Chandra Yadav & Anr. (1988) 2 soc 351 in 

which it is held that inspite of section 280(2) (c) 



e 
of the Cantonments Act, een after it is amended in 

1983, the Central Gove:rnmcnt will not be entitled to 

frame rules fr transfer of an employee from one 

Cantonment 3oard to another within the State. Thus 

the decision does not apply to the facts of the case 

at all. His submission that the jonier person in 

the seniority list at Ahmedabad Parm cannot he 

transferred but a person in the Group D staff in the 

combined seniority list of all In(-ia should be 

transferred, cannot be upheld because there is no 

such rule shown. 

The learned advocate for the applicants also 

relied on the decision in E.PRoyappa V/s. 5tate of 

Tarnil Nadu end. Anrs, (1974)4 5CC  3. The question 

involved in it was when doss a new post not in the 

same cadre involve same Status and responsibility 7 

Scope of Article 14 & 16 of the Constitution is 

discussed.. In the instant case the applicants are 

transferred in the rnspectve Group and their 

service conditions are not affected. Moreover the 

applicants have also not established malafides 

ecainst es ndent io.2 that onus has riot hen 

discharçc.d by apsltcants, hence this decision does 

not help the apelicants. The other decision relied 

on is Charanft Lal V/s. Uniri of India P .Jrs. 

(1987) 3 ATC 311 which shows that Government has 

right to transfer officers who are apsointed to 



L 	 - 	. . 	, 92 	- 

ncerned, he jS workipa as peon at the I4i11ta 

:irm at Ahrcieabac and the order of Mr. V.P..inc 

.•spcn9ent No.2 dated 27th January, 1992 shows 

0 continuation to the hcad'uarter letter of even 

:. 	 os  992 the 	ti 	thisdated  	1    

:p1i:ant was ordered to Pimpri and the above 

tion oas made in thc - 

1i 
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of peon shows only the name of this applicant and 

the rcspondents have contended in the reply that 

the transfer order of this applicant has been 

issued as there was reduction in the work. This 

applieant being a peon, he cannot be accommodated 

as a Farm hand (Boiler Maz(f.00r) as submitted by the 

learned, advocate for the respondents. The revised 

annual PE. for 1991-92, !nn. A-3 dated 11.1.1992 

sh,ws that one post of the peon which was the only 

post axirting is not sanctioned and hence it cannot 

be said that the transfer order is a malafide one. 

This applicant, after the arguments were comnplr ted 

and after the matter was kept for judgment has 

produced his letter dated 27-5-92 with the order 

dated 29th April, 1992 intimating him that the DILT 

H acuthern Command, Kirkee had intimated the 

office that he has been selected by the DPC from 

peon to Daftry and Headquarter Southern Command, 

Kirkee/Pune had asked his willingness certificate 

to move out of the Farm for ;romction. He has made 

endorsement on it that he was not willing. According 

to this applicant as per his letter dated 27_5_92, 

the respondent No.3 cave this lrter on 2n6 May, 

1992 and if this letter was given to him before 

let Nay, 1992 before the arguments were completed, 

he could have produced this letter. He has mentioned 

in the letter addressed to this Tribunal tht he 

rA 
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would be putto difficulty if he was to go out of 

Ahmed abed. 

I hav heard the learned adrocates at length 

and have onide.red all the submissions and decisic•n 

cited by then and. I have gone through the pleadings 

and all docurents on record. In the instant case, the 

applicants hve failed to establish that transfer 

orders are mde in violation of any mandatory 

statutory rul~le or on the ground of malafide. The 

transfer ordes are made in public interest as 

mentioned in he respective orders as the workload 

had reduced. 

The re pondents, however may reconsider the 

case of tanser of applicant of D.A. 49/92 who is 

a peon. No dubt he has been selected by the D.P.C. 

from pson to iaf try and he was asked to show his 

willingness if he was ready to move out of the Farm 

on promotion s per letter dated 29th April, 1992 and 

the applicant has shown his unwillingness. Though I 

hold that the transfer of this applicant is also 

legal and propr but having regard to the fact that 

he iS a peon, he respondents may sympathetically 

reconsider his case if they deem fit but that will 

not give any cuse of action to the applicant of 

O.A. 49/92 to eaoitate the qution of his transfer 

before this Trfbunal. This is only a SugcreStion to 
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the respndents and not a direction. 

24. 	~he result is that both the. application 

shall ha e to be dismissed. 

OA.No. 48/91 and O.A.No. 49/91 are 

dismisse with no orders as to costs. The 

applicat.Lons are disposed of. Interim relief 

vacatted in both the case. 

(R.C.Bhatb) 
Mernber(J) 
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Ta:e Office Reportl 	 ORDER 

25 6 92 relief 
The interim, 	though vacated 

as O.A./48/92 and O.A./49/92 are dismissed 

today, However, learned advocate Mr. Shah 

for the applicant$subrnits that as the 

applicant9want 	to file appeal before 

the Hon'ble Supreme Court -the interim 

relief be continued for eight weeks. 

Learned advocate Mr. ELtreshi for the 

- respondents submi6 that the matters in 

ajiestion 94 transfer matter and hence 
1- 

otjme—wicaodi--Feu-r-weks, no time 

should be given and  the judgment should 

operate immediately. Mr. Shah learned 

advocate for the applicant$submitted that - '1 

due to summetr vacation 	in the Hon'ble 

Supreme Court, at present and due to 

other difficulty of the applicarithe 

judgment require5to be stafor eight 

weeks. 

After hearing ci learned advocates 

and interest of justice and the fact that 

there is summr vacation at present in the 

Hon'ble Supreme Court judgment of thfsC- 

two cases 	 issta3p4or six pronounced 	 weeks. 

(R.C. Bhatt) 
Member 	(J) 

*1< 


