IN THE CENTRAL ADMINISTRATIVE TRIAUNAL ‘
AHMEDABAD BENCH </

0O.A. No.
T.A-No.

DATE Or & 10 N

Petitioner -

Advocate for the Petitioner(s)

Versus

~ Respondent

Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr.

The Hon’ble Mr.

1. Whether Reporters of local papsrs may be allowed to see the Judgement §

~

2. To be referred to the Reporter or not ¢ “j}«;‘

3. Whether their Lordships wish to see the fair copy of the Judgement § }—+<~

Whether it needs to be circulated to other Benches of the Tribunal ? +* 7
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Per: Hon'ble Mr. R.C.Bhatt, Judicial Member.

Heard learned advocate Mr., K.K. Shah for
the applicants and Mr. Akil Kureshi, learned

advocate for the respondents.

s These two applications filed under section
19 of the Administrative Tribunals Act, 1985, are
heard together by consent of learned advocates for
the parties, as common questions g - :- in both the
matters and the same are being disposed of by a

common judgment.

3. The applicant of O.A.No. 48/92 is cne
J. Manoharan while the applicant of 0.A.No0.49/92
is one‘Mansigh Radhesyam Yadav. The applicant of
OA 48/92 is a class IV employee working as Farm

"] Hané unfer Respondent No.3 in the Military Farm

at Ahmedabad, while the applicant of OA 49/92 is

a class IV employee working as Peon under

Respondent No.3 in the Military Farm at Ahmedabad.

: ™Mo
¢
Both the applicants have challenged in thesY"

respective applications, thggging of transfer
No. 103 dated 5th February, 1992 signed bv the

0)17 Respondent No.3 produced at Annexure A by which
applicant of J.A.48/82 is transferred from
Ahmedabad to Secundrabad while applicant of OA 49/92

is transferred from Ahmedabad to Pimpri, Pune

as they have become surplus conSequent to reduction
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in worklcad at the Military Farm due to procurement
of processed milk from the Government Milk Scheme
and that the transfer orders have been made in
public interest which transfer order according to
the applicants is malaficde action on the part cf
the respondent No.3 and the applicants have prayed
that the said order be gquashed and set aside. The
applicants have alleged in the respective
application; that the impugned order of transfer
Annexure A transferring them is a malafide acticn

Mo
on the part of Respcndent No.3 since there is &

)
complaint against him for malpractice and the
disciplinary case is made out by him against the
applicants, that there is all possibility of
finding the correctness of the complaint of the
S applicants and hence to avoid the same the applicant

are transferred at the instance of the
responcdent No.3. It is alleged by the applicants
that on 5th March, 1990 a joint complaint was
preferred by the Farm Hand against Respondent No.3
for his conduct and malpractice and as a result
the applicant of 0.A.48/92 was transferred on

?)f\ 19th March, 1990 to Bangalore but the same action
was challenged by the said applicant in this
Tribunal by O.A. 135/90 and that the Tribunal had
granted interim stay against the transfer. The

respondents had subsequently cancelled that transfer
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order against the said applicant of 0.A. 48/92.
The applicant® have alleged that)thereafter’the
Respondent No.3 got issued the chargesheet against
the applicants under Rule 16 of the CCS Rules, 1965

and despite the case established on evidence

by the applicants and instead of penalisi-

-

respondent No.3, the respondent No.2, Dy ..Lirector
of Military Farm, Headquarters, Southern Command,
Pune joined hand with the respondent No.3 to save
him and issued a penalty order of stoppage of
increments, The applicants filed the appeal
acainst it but no reply was given and the reminder
was sent in which it was mentioned that on non-
receipt of reply, the application would be filed
before the Tribunal for seeking justice. It is

.1 alleged that the abowe period of notice now became
over and respondent No.3 knew that the applicants
were going to challenge the said order of penalty
before this Tribunal and hence he got the transfer
order passed by respondent No.2 by using his gcod
offices. It is alleged that though the action of
the respondents is malafide and arbitrary, but to show

ijj that the action is not arbitrary, the respondent No.3

is taking shelter by showing in the order as
surplus. It is alleged that from the date of the
appointment of the applicants, there is a work for

milk distribution in the Farm and the same is being




carried since a decade and the Government has
issued the direction to purchase the milk from

the Government Rairy sometime in the year 1990

and since then the milk is being purchased from the
Government and the work is being done regularly
and there is no order abolishing or rendering the
surplus staff and even if it is sc the junior to
the applicant like Shri Avcéhesh Pratap is to be
sent out first. It is alleged that the action of
the respondents is nothing but an eye wash to the
entire issue and they want to throw -ut

unlikely persons like applicants who are watching
the malpractice of the res ondent No.3. It is
contended that the action of the respondents is
also punitive. The applicants have amended the
application alleging that the impugned order
produced by the respondents with their reply dated
25th January 1992 is not signed by one Shri V.P.
Singh, because the order produced in the case of
0.A.49/92 though signed by Shri V.P. Singh, the
signature is totally different. It is alleged that
unless the Affidavit is filed by Shri V.P. 3ingh
that the signatures on both the orders of transfer
are of his o&n,the order dated 25th January, 1992
creates a doubt about ungenuineness of the
documents. It is also alleged tle t the respondent

No.2 one Shri K.C. Changappa was on leave and
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Shri V.P. Singh was only officiating vice him and
during that tenure respondent No.3 influenced
2hri V.P. Singh and the impugned orders have been
issued at his instance and the order requires to be
declared frivolous, fabricated, ungenuine and
malafide. It is also alleged that the plea of
the respondents that the applicants are surplus
is incorrect and malafide and punitive inasmuch as
the quantum of work is the same and continuing
while on the other hand DDMF HQ SC vide his letter
dated 28th February, 1992 informed the respondent
No.3 that the purchase and distributicn of milk
could be done on local basis through contractor.

respondent wants to issue contract which
It is alleged that ; practice o arbitrary and
unfair and to assign the Contract, the applicants
could not be declared surplus and could 1 = be

transferred at a distance place.

4, The respondent No.3 has filed reply to
both the applications taking almost identical
contenticns. He has denied that the order of
transfer is melafide action on his part. He
contencded that the order was passed on the basis

of the order dated 25th January, 1992 regarding the
applicant of 0.A. 48/92 and dated 2§th Januafy,l992
regarding applicamnt of O.A. 49/92 from DINF HQ SC.
He contended that the service conditioms of the
applicants are not affected as the services of the

a
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applicants are liable to be transferred anywhere in
India as per the appointment letter. It is
contended that the application dated 5th March,
1990 written by the applicant of 0.A.49/92 with the

consultation of Farm Hand, the applicant of 0.A.48/92

from 4

and got signed/other Group D staff of this Farm

of the application by
was without stating the facts , getting the

who signed
signature of illiterate personyWithout knowing the
contents of the application‘anﬁ the charges about the
conduct and malpractice against respondent No,3 were
totally baseless and the applicants were not able
to prove the same. It is alleged that the motive
of the applicants was only to blackmail the
adminicstration for their personal benefits. It is
alleged that thereafter the applicants gave joint
application cdated 24th October, 1990 by putting
allegations against Respondent No.3 to Respondent
No.2, that the respondent No.2 asked the applicants
to prove the allegations levelled in the said
application but they could not prove the allega-
tions and hence they were charge sheeted for their
misconduct and unbecoming of a Government servant
and punishments were awarded by respondent No.2

after considering all the facts.

Be It is contended by respondent No.3 that

due to reducticen in worklcad at this Farm due to
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procurement of processed milk from the Government
Milk Scheme (Abad Dairy,ahmedabad) and CGovernment
policy to reduce the staff as economy measures, ..«
orders of transfer are made by respondent No. 2 and
no replacement has been required of the applicants.
It is contended that in the same way staff is
reduced at Military Farms at Madras, Bombay, Kamptee,
Jaipur, Jodhpur, Kota, Alwar, Nasirabad etc.,
and the respondent No.3 has denied that
the action of the respondents transferring the
applicants is either arbitrary or malafide. It is
contended that the applicants were surplus tc the
requirement which was repcrted to the higher
authorif.es and in the public interest and to aveid
extra expenditure, the transfer order of applicants
has been issued by respondent No.2. It is contended
that so far one Avadesh Pratap Singh is concerned,
he is not a simple Farm Hand like the applicant and
as per his appointment letter, his seniority does not
count with the simple Farm Hands category since he
has Dbeen recruited for special job and he is
possessing Boiler Attendant certificate and that is
why he haé‘been recruited by Farm Hand Boiler
Mazdoor. The respondent No.3 has contended that
he is executing the orders of the respondent No.2,
who is the competent authority to trangfer the
Group D staff. It is contended that the establish-
ment has been reduced due to reduction in work load

and the two posts of Farm Hand have been rendered
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one Lalaram
surplus. It is contended that/Purushottam/and the

applicant of 0.A. 48/92 are the juniormost Farm Hand
as per the seniority list, and therefore, they
transferred. He has denied that the respondents had
adepted pick and choose policy. He contended that
the transfer order of Applicant of 0.A. 49/92 is also
legal and proper and contended that the post of

=Te%e had been rencdered surplus. It is contended
that the action is taken by the respondents purely

in the public interest. It is contended that the
Governmenth ¢ a paramount right to create/abolish

the post having regard to exigency of the service.

6 The applicant of 0.A.48/92 filed rejoinder
controvering the contentions taken by the respondent
No.3 contending that the reply filed by respondent
No.3 cannot be considered as filed without prejudice
of mind. He denied that he is junior-most and
contended that there is no separate person or

™~ e
category as boiler mazdoor and even ifL: cention that
Avadesh Pratap 2ingh is a boiler mazdoor is accepted,
then as thetuyd milk is purchased, there is no
requirement of boiler and therefore, he should be
declared as surplus. The applicant of 0.A.48/92 has
also filed Additional Rejoinder contending that

the seniority list annexed by the respondents is

incorrect and there is no separate .
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boiler Mazdoor and Farm Hand categorv. The
applicant of O.A. 49/92 has also filed rejoinder
controverting the reply filed by Respondent No.2.
He contended that the transfer order is passed
because of the complaint filed by the applicant
against respondent No.3 and the respondent No, 3 is
likely to face either transfer or enquiry from the
higher officer. Hep - also stated that the
Officiating Dy. Director Shri V.P. Singh is a
clause person to respondent No.3 being the north

Indian. He has stated that the order dated 25th

January, 1992 is not signed by Shri V.P. 8ingh

there is
since | difference in signature of . - N :
1992

#./and the other dated 27th January, 1992.

He contended that there is only one post of peon
™— o !
at Ahmedabad and asms office can/work without any

peon’and therefore the reason of surplus staff ¢
)

conCerned is

£7» the post of peon i/ totally baseless.

7. The respondent No.3 filed reply to the
rejoinder in D.A. 48/92 contending that the
allegations against him made by the applicants had

not been proved inspite of giving time

hence sheet

D4l

by respondent No.2 and/a charge/was served on them
and the punishment was awarded , He has
contended that earlier the raw buff milk was being

was being
rom the local supplier, then the same/

o
B
0
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[0}
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separaﬁed/toned and casteurized at this Farm, but
now the readymade pasteurised milk is being
purchased from the Milk Scheme (Abad Dairy,
Ahmedabad) as per Government of India, orders and
therefore, the workload is reduced upto a great

extent resulting in surplus staff.

8 The applicant of O.A. 48/92 has filed furthe:
Affidavit stating that the seniority list shown by
Respondent No.3 by Separating the Farm Hand, Boiler
Mazdoor etc. is not in term of document A-14 dated

31st January, 1990,

9. The respondent No.2, Shri V.P. Singh has
filed re»ly contending that in the month of January
from 23rd January to 28th January, he was
officiating as a Deputy Director of Military Farm
Southern Cemmand since the Deputy DRirector, Military
Farm, was not attending the duty during the said
period. He has stated that the order of transfer
cated 25th January, 1992 transferring the applicant
of J.A. 48/92 from Military Farm Ahmedabad to
Military Farm Sikerandabad ,nd order dated 27th
January, 1992 transferring the applicant of 0.A.49/9:
from Military Farm Ahmedabad to Military Farm, Pimpri,

and
Pune was also =i uod ,/ passed by him as officiating
Deputy Director of Military Farm Southern Command.
orders
He stated that both{bear li.. signature and the said
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orders were necessary due to reduction in workload
of Military Farm and hence the surplus staff was
required to be accommodated elsewhere and hence the
applicants were transferred. He denied that the
were

said orders of transfer/either malafide or
arbitrary as alleged and further denied that the
same was made at the instance of respondent No.3.
He stated that sometimes ii’. signature differs

from each other due toc the condition in which the
orders are signed and, therefore, there seems to be
some difference in kmkk signature on both the

rderé. He denied that the transfer orders are
made by way of penalty and he denied that the same

orders are vindictive and hence he prayed that the

applications be dismissed.

10. The law relating to the transfer of the
Government servant is now well settled by the
latest decision of the Hon'ble Supreme Court in

P — -
case of Mrs. Shilpi Bos€ & Ors. V/s. State of Bihar
& Ors., AIR 1991 SC p.532 in which it is held
"the Courts should not interfere with transfer
orders which are made in public interest and for
administrative reasons unless the transfer orders
are made in viclation of any mandatory/statutory

servant

rule or on the ground of malafides. A Government/

holding a transferable post has no vested right to

remain posted at one place or the other. Transfer
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orders issued by the competent authority do not
viclate any of his legal rights. Even if a
transfer order is passed in viclation of executive
instructions/ocrders, the Courts should not
ordinarily interfere with the order, instead effecizC
party should approach the higher authorities in the
derartment". It is in the light of this latest
decision of the Hon'ble Supreme Court that I
proceed to examine L. two cases. The learned
advocate Mr. K.K. Shah for the applicants submitted
that the applicants are ready to make representa-
tion to the highest authority and to withdraw Fhecse
applications but with that condition that transfer
be stayed till disposal of those representations
and the opportunity be given also to the applicgnts
to come before the Tribunal if they are aggrieved
by the ultimate decision of the authority
concerned. The learned advocate Mr. Kureshi for the

respondents submitted that the applicants may

make representations if they so desire and they may
withdraw -.°~" applications unconditionally. He
submitted that if this stay is granted even on
CJU[W withdrawl of % -© applications till the representa-
tions mpde in future are disposed of by the
competent authority,and if again they are allowed

to make - .. applicaticns it would amount to the

rounc of
second/litigation on the same pcint. He submitted
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The learned advocate Mr. Kureshi also

submitted that the applicants. ought to have made
representations before approaching this Tribunal
but now that they have filed tihese applications

challenging the order of transfer, they cannot ask

. for the stay till the representations which they
: file are disposed of and again they cannot be

: permitted to file xkx fresh applications. Mr. Shah

submitted that even after tirse applications are fileé

the applicants can make represéntation. Mr.Kureshi

submitted that in that case the stay can not be

given till the representations are disposed of and
. again they cannot be permitted to have second round

Jl
of litigation after the decision of the competent
authority. Hearing the learned advocate:,
just and

in my opinion, it would be¢ proper to dispose of

the applications on merits. The impugned order of

transfer No. 103 dated 5th February, 1992 with

regardstothese two’ apolicants iig made on the

ground that they have become surplus consequent to

?jjq reduction in workload at the Farm and that the said
transfer orders have been issued in public interest.

Thrsr orders are signed by Respondent No.3 and he has

passed this order in pursuance to the order of
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trangfers passed by one Shri V.P.Singh, the
officiating Deputy Director of Military Farm,
Headquarteérs, Southern Command. Ti¢ order regarding
the applicant of 0.A. 48/92 and one Purushottamlal
the orcder is dated 25th January, 1992 while the
order regarding the applicant of O.A. 49/92 is
rassed by the same officiating Deputy Director

on 27th January, 1992. The applicant of 0.A.48/92
is -a Farm Hand since 8 to 10 years to distribute
milk in Military area-while the applicant in

O.A. 48/92 is working as a peon Since 8 to 10
yvears. The applicants in the reép@ctive applications
have challenged the order of transfer on the ground
that the said order is a malafide action so far
respondent No,3 is concerned. In affidavitein-
rejoinder also,the applicant of D.A. 48/92 has
stated that his contention regarding malafide
xercise of powers is particularly against the
respondent No.3. The case of the applicants is that
the transfer order on the ground of surplus is
misconceived. Mr. K.K.Shah, learned advocate for
the applicant submitted that the applicant and
others had made the complaint against the
respondent No.3, the copy of which is produced
along with rejoinder at Annexure A-7 dated 5th
March, 1990. He submitted that immediately on

receipt of the said complaint,an order of transfer
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Lt the annlicant had

approached this Trlbunal for challenging the said

(] v = - - = | i 2 N - e p b o o
transfer and an interim stay was obtained and

applican® which is a

He submitted that adul 1 on

o A= my ~ - o -~ ]
transfer. The learned

-

submitted

account of reduction

surplus and they have

list.

1 < Y 1
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plicant of V.A. 48/92 challeng
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that the respondents

; )
y
D
s
B
1
—
,—J
®
)
cr
B]
D
]
Q
D
3
O
Fn
a
|
o)
3
]
=

O
—
-
>
®
H Y
8
e
Ve
Do
o]}
Hh
ct
D
[
(—*-
+
e
M
(8
3
s
o)
=
e
3
N
8]
<
s
~
81}
O}

granted

c



by the Tribunal but that does not mean that the/

jo N

trans fer orcder is malafide against the sai

applicant. He submitted that the complaint or the

application dated 5th March, 199C on which the
applicants rely was baselsss., He submitted that
these
thereafter Awo applicants also submitted joint
application cated 25th January, 1990 by putting
allegations against the Respondent No.3. He
submitted that the respondent No.2 had asked them
to submit the proof of the allegations levelled
against the respondents but they coflld not prove

1.1

the allegations against respondent No.3 and

L“J

thereafter, the Deputy Director of Military Farm

nangappa servé@d the charge sheet against
misconduct and
the applicants for their/unbecoming of a Government

servant, the copy of the same i3 filed by the
applicant at Annexure A/2 The said charge sheets
were dated 24th June 1991, The applicant had
given reply

produced at Annexure A-3 and ultimately

the said Deputy Director Shri K.C. Chengappa passed

iy

an order dated 31st October, 1991, after considering

LZ)

and
the defence of the applicanis awarded punishment

of stoppage of two increments without cumulative
fact. He submitted that the order of transfers
have been passed by Mr. V.P. Singh who was at the

relevant point of time, the ofciciating Deputy

Military Farm and not/by Mr.Chencappa.
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He submitted that Shri K.C. Chengappa had
initiated enquiry against the applicants on the
grouncd that they had made false allegations on the
acministration and the punishment was awarded to
them. He submitted that the orders passed by
Mr. V.P.3ingh ,; transfer wf the anplicants had been
executed by the respondent No,3. The original
orders of transfer are not passed by Responcent
No.3 and therefore it cannct be said that the
M~ amnadadode

orders passed . are $d-lemel, [e
submitted that the arguments of the applicants that
as they had filed the complaint against the
respondent No.3, he wanted to put the applicants
out of Ahmecabad | - and ultimately he influenced
Mr. V.P. Singh to get to transfer the applicants
cannot be sustained. He submitted that respondent
No.3 had no contact with respondent No.2 nor . - e
worked with respondent No.2, Mr. N.P.Singh nor
Mr. V.P. 3ingh was influenced by respondent No. 3.
He submitted that the correspondence cf Respondent
No. 3 to respondent No. 2's office was with officer

“en one ao passed the impugned order
of transfer as responéent No.2. The respondent
No.2 Mr. V.P.Singh has filed reply contending that
in the,mcnth‘of January i.e. from 23rd Jénuary to
28th January heAwas officiated as a Deputy Director

R

of Military Farm, Southern Command and the impugned




- 20 -
order of transfers dated 25th January, 1922 and
27th January, 1992 were passed by him and signed
by him. He has stated that due to reduction in
work at Ahmecdabad Military Farm, the surplus staff
was reqguired to be accommodated elsewhi&re and he
has, therefore, passed this orders due to

dministrative exigency and as the applicant has
become surplus. He has denied that the said orders
are malafide one. He has denied that he has passed
those orders at the instance of the respondent No,3

or because the applicants had made certain

ol

llegations of malpractice against respondent No.3.
I agree with the submission made by the learned
advocate for the respondents that the applicants
have failed to prove that the order of transfer
dated 25th January 1292 and 27th January, 1992
have been passed by Mr. V.P. Singh at the instance
of respondent No.,3 or that it was due to the
complaint made against respondent No,3
vide Annexure A/7. I do not agree with
the submission of the learned advocate for the
applicants that the impugned order of transfer is
colourable exefcise of powers by respondent No.3
after the previous order of transfer of applicant
of O.A. 48/92 was cancelled by respondents after
obtaining interim stay in this Tribunal in

The learned advoc.te Mr.K.K. Shah
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for the applicants submitted that if in the year
1990, order of transfer was suo moto cancelled
by the respondents which was the ground now to‘
make transfer arnin.,  Mr. Kureshi, learned advocate
for the respondents submitted that the present
order of transfer is on the ground that the
applicants have become surplus due to reduction
in work and it is in public interest that the same
is macde observing the seniority. The learned
present
advocate for the applicants submitted that the /
transfer order against the applicant of 0.A.48/91
was a colourable exercise of power by respondents
and in support of his submission he relied on the
decision in E.Kunfjiraman Nair 7, :, The Supgrintende
of Post Offices Cannanore Division & Ors. reported
in 1984(1) All India Service Journal p.157., It was
a case of termination of service. The High Court
of Kerala he}d that the termination is a punitive
measure, the termination without resorting to the
proviSioﬁs of Article 311 is illegal. The main
challenge to the order of termination in that case
was that it was not in accordance with rules 6 of
Extré Lepartmental Agents(coqduct and Service)

Rules 1964. This decision does not help the

‘applicants because this is not a case of termina-

tion at all.

Mr. K.K. Shah, learned advocate for the
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applicanté submitted that the respondent No.3 in
Annexure A-4 dated 30th august, 1991 produced
along with his reply tc rejcinidr hos in -a reply
to the respondent No.2 to the letter dated 10th
Aucust, 1991 sent the parawise comments

has
the respondentf No.3/mentioned in it

y
{

that the applicants were in the habi+ to write
Mo

w ) :
the anonymous applications to the Station

L
authorities a-ainst the Departmental authorities
and they tried to ¢ci-mz the Farm Administration
and¢ that the applicants were tr7in. to instigate

the other staff against the Administration for

their personal benefits ancé that the applicants

|
|

did not want to work in the intersst of the
Lepartment and were always indulging in the anti-
administration activities. He submitted that the
transfer orders which have been passed by Mr. V.P.
Sinch, Respondent No.2, shows the reference to the
Respondent No.3's letter dated 16th January, 1992
and therefore, according to him, the respondent
No.2 was influenced by Respondent No.3. This
submission cannot accepted because the reference
was with regard to the letter in which the
suggestion was that there was a reduction in
workload at the Farm due to procurement of procecs:l
milk from co-operative scciety milk schemes and

therefore the respondent No.2 revised the strength
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surplus
and nence the / of Group D staff were transferred.

L The learned advocate Mr. Kureshi for the

respondents submitted that the applicants' orders

of appointment produced by the respondents show that
their services are liable to be transferred to

anywhere in India. He submitted that transfer is
only an incident of service and not a penalty.

However, learned advocate Mr. K.K. Shah submitted
that the case of surplus staff has been made out

illegally and the respondents No. 3 wanted the:se

O e
two applicants/out of Ahmedabad. He submitted that

=

the respondent No.2 did nothing after knowing the
complaint against rgspondent No.3, However, as
observed above, the respondent No.2 had started
enquiry against the applicants for making the false
allegations against the administration and against

respondent No.3 and ultimately the applicants were

punished against which the appeal is pending, but

4 = "1 1 = ~ & it _"\ 1 1 1.

LildlL Call 1 COIlsLdel L D il Ll “Lllat

h der f transfer g d by St e P s 2ingl )
S a malafide one nor could it be

he was - influenced by

Ln}

espondent No.3. Mr. 3hah further submitted that

so. far the applicant in O.A. 49/92 is concerned, his

shown
was not a surplus post/by respcndent No.3 in his

Confidential reply because there was work of Farm

atleast for
Hand/two to three hours as per the say of the



respondents. He submitted that the two Farm Hand
Purushottam
namely the applicant of 0.A.48/92 and one another/
were transferred, but no data was given by
responcents about the reduction of work. It is not
Purushcttam
in dispute that the other Barm Hand/who was
transferred under the order dated 25th January, 1992
has accepted the transfer. The learned advocate for
the respondents submitted that Government has a
pammount right to create or abolish the post
having regard to the exigency of service and due to
eduction in work, the applicants were found surplus.
He submitted that the applicants cannct cla llenge
P~
the right of the respondents for abolii&on of the
post 1if the applicants have been rendered surplus.
He relied on the decision given in C.A.1109 & 1111
of 1991 by the C.A.T. Madras Bench cdecided on 29th
December, 1291. The applicants in that case, who
were the Farm Hanc¢ in Mdlitary Farm Madras, had
challenged@ their transfer on the ground that the
resoondents had viclated the guidelines and orders.
was
The transfer order in that case/issued on the basis
that the applicant had been rendered surplus and no
were .
reas S/g ven for the transfer of the applicants
outside Madras. The respondents contenticn was that
since the worklcad was reduced, seven posts were
renderdd surplus and it was also contended that the

right
Government had paramount/to create or gbolish a
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post having regard to the exigency of service.

The Tribunal after considering the ratio laid down

e

in the decision of Mrs. Shilpi Boss case(supra)

[63]

dismissed the applicaticns. Therefore, in the

instant case alsg when the work was reduced and if

the applicants were found surplus, the applicants

cannot make any grievance about their transfer.

136 The responcdents No.3, has contended in the
reply that it is due to reduction in workload at
the Farm due to procurement of processed milk

from the Government Milk Scheme (Abad Dairy,
Ahmedabad) and the Government policy to reduce the
staff as economic measures, the action was taken
transferring the applicants along with the others

as they were found surplus, Rarlier the raw

milk was being purchased by the local suppliers,
then the same was being separated/toned and
pasteaurised in the Farm and then distributed the
Same to the Defence Unit and to the paying customers
but since the job of tonning of midk and

its pasturisation was not all being done at this
Farm, rendered some staff surplus, which was
reported to the higher authorities, and therefore,
this orders were passed. It is contende in the
reply that the applicant s were juniocr-most and s te
establishient had been reduced due to reduction in

workload, the two post of Farm Hand had been
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rendered surplus, the applicant of O0.A. 48/92 and
one Purushottam were juniors at the Farm Hand
as per senicrity list and therefore, they were
transferré8d. In my opinicon,due to reduction in

work when +hc applicant

=

Lo pbeen found surplus,
it cannot be said that the transfer order is

or illegal.

either malafide,/ It is not pointed out that +ij:re
any

bicocn ol /statutory mandatory rule.

14. The learned advocate for the applicants
submitted that the respondents have produced
along with reply to reiocinder Annegure A-9 at
page 53 showing the name of the applicant of
V.As48/92 and one Purushottam Lal in Group D
category,Farm Hand at Sr.No. 5 & 6 and the name
of applicant of O.A. 49/82 as a Peon and then 1173
’ ‘ shown the name of one Avtesh Pratap Singh  as

Farm Hand (Beciler Mazdoor). But he submitted

- has -
that the applicant «&>pe witblfdditicnal rejoinder
y
has produced documents dated 24th May, 1979
of

which is a charteL; duties of Military Farm

employees in which in para 3, the catagories of

employees of military farms show (a) UDCs/IDCs,
fJJ[\ (b) Daftry, (c) Peon/Messencger (d) Farm Hand

and at page 3 of that document it is shown that

Farm Hand had to do several duties including the

duty of Boiler Mazcdoor. He submitted that

[ N

W
Avgésh is junior to the applicant of 0.A.48/92

L
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and he is Farm Hand and not Boiler Attendant as per

circular dated 26th February and the copy of DLRMF HQ

Southern Command dated 2-6-38 also shows qualifica-
: HeSp.No W@l
tion of Yarm Hand, which dccument is produced by /

The desirablé qualification is primary pass and
¢ 'l is
the name of Aveesh Pratap 2ingh/shown as Group-D
e 7 |

Farm Hand ané not shown in Group-C post. He lalso
referred to Annexure A-8 annexed with reply to
rejoinder and A-14. He submitted that respondent

v No.3 had to perform three duties‘(l) seniority list
of Group C & D staff (2) Catagories to be shown and
(3) the combined seniority list. He submitted that
there is no combined seniority list, the list is
showing only the unit position. The learned advocate
for the resgonﬁents submitted that the respondent
No.3 has specifically contended in the reply that

P b
Avgésh Pratap Singh is Farm Hand (Boiler Mazdoor)

‘\,/; l/ ¢
nd not a single Farm Hand like the applicant and
as per his appointment letter his seniority does
ot _coun T UNEERNERENSIMPOEEN 'arm hands since he
has been recruited for special job. He submitted
that the Barm Hand Boiler Mazdoor is possessing
under
Boiler Attendant Certificate issued / the Gujarat
Government Boiler Attendant Rules of 1966, that he
CJJK) : has been recruited as Farm Hand Boiler Mazdoor. He
submitted that the seniority list produced by the
respondents shows the name of applicant of 0.A.48/92

N~
at Sr,No. 5 and one Purshottam fgglecla Ram at
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(L
Sr.No.6 and the%p were junior-most Farm Handé and

hadh&
Purushottam Leela;:iqjaccepted the transfer. He
submitted that the name of Avtesh Pratap Singh

is shown in the list of category of Farm Hand

(Boiler Mazdoor) and therefore,

submitted that the junior-most persons
were transferred as they were found surplus. The
learned advocate Mr. K.K. Shah for the applicants
submitted that the applicant of 0.A.48/92 ig
transferred because the respondent No.3 hagd already
made parawise remarks against the anplicant on
30th August, 1991 vide Annexure A-4 that the
applicant was in habit of writing | the anonymous
application to the Station authorities against the
departmental authorities and he ¢id not work in the
interest of department and was indulging in the
anti-administration activities and triey to
instigate the other staff against the administration
for their persconal bebefits, He submitted that
this was the main reason why the applicant is |
wictimised and this is not a simple transfer. He
relied on the decision in K.K. Jindal V/s. Genéral
Manager, Northern Railway & Ors. ATR 1986 Vol.I
pP.304. This is the decision of the C.A.T. Principal

Bench in which it is held that where from the

evicdence it is clear that the impugned transfer is

=)
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for reasons other than merely administrative,
meaning thereby,that it is only ostensible reason
and the transfer is based on suspicion as regarés
conduct of employees, it is a colourable exercise .
of power. In the instant case as observed above

) 7
the respondent No.2 had chargesheeted the applicants

and punishéd them against which the appeal is. -

pending which is a .different. proceeding.
{

L% TV G i . s B oo c . 3 o . B omion ] ~ . . | E
LIS Plesenc transrer 1S NOoC DaseC On _SusSplclion. . on
the conduct.ofhthe applicants. I do not
agree with the submission of learned advocate
ir., K.K.3hah that this is not a simple +francfer
on the ground of reduction in work. I also doinot
agree with him that the transfer is the result of
the malafide action on the part of the respondent

. No. 2. Mr, Shah also submitted that the wife of

the applicant of D.A. 48/92 d&s working in ONGC

at Ahmedabad and if the applicant is transferred

two establishment and

he will have to maintain/his family would be

)]

ruined and the transferring authority has not
considered this aspect and there is viclation of

Article 21 of the Constitution. He submitted that

and
the applicant has  many years of service to perform/
v/\ : . evensy
YV therefore, he cannot atpresent exercise optadH of

voluntary retirement. He relied on the decision
in B. Vardha Rao V/s. State of Karnataka, AIR 1986

=C.: 1955 in which itiis held that the policy ‘o
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transfer should be reasonabls and fair and

should apply to everybody equally. Petition filegd

0]

in that case was dismissed but it was held that

so far Class III & Class IV employees are

consideration in view while making an order of
transfer that frequent and unscheduled and

unreasonable transfers can uproot a family. In

¢t
-
9]

e, i

the instant case,

n

not freguent transfer,

more over the transfer is made on the ground of
reduction in the work and the applicants have
become surplus and therefore the above decision
does not help the applicants. The respondents
have contended in the reply that the establishment
has been reduced due to reduction in workload

two
that the/posts of Farm Hand " rendered surplus

9]

and i.e., why the applicant of D.A. 38/92 and one
Purushottam, who were junior most Farm Hand as

per Seniority list were transferred.
lore over it is not in dispute that the applicants
belong to all India service and the hardship|
resulting from the husband and wife being poéted
at different places may be mnavoidable in a case
like present one. I do not agrece with the
submission of learned acdvocate Mr., 3hah that

L]

such an action is violative of aArticle 21 of the

Morecver
Constitution of India.. , merely because the
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part of Government was contrary to and not

of the Chief Minister, Punjab, who was personal ly

hostile to him. In the instant case, as observed

above, the order is ynacq by VeP. Singh, respondent
and
No.2, at the relevant time/respondent No.3 merely
I am
executed the said order, | also not satisfied
that the order of transfer against the applicant,is

the result of alleged malafides on the part

of Respondent No.3, The learned advocate for the

at page 562 from the Book of Principles of

wherein
Administrative Law, 19286 of M.P.Jain & S.N.Jain, /
it is mentioned that Mala figdes or bad faith
means dishonest intenticn or corrupt motive, it
means that the statutory power is exercised for
purposes foreign to those for which it is in 1aw

intended. Malafides is eguated with any ultra vire

<

exercise of administrative power. In the instant

o
=
-
)

oy
ct
oy
)

ot

case the applicants have failed to esta

the tran

[5)]

fer orders are passed by dishonest

intention or corrupt motive by respondent No.2,.

15, The learned acdvocate Mr., K.Ke. Shah for the

applicants submitted that the res

not filed afficavit. He submitted that if the
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malafide is alleged acainst respondent No.3 then

he has to file affidavit to contravert the same and
more reply is not sufficient. Resp-ndent No. 2 has
filed reply on verification. The rule 12 of
Central ..dministrative Tribunal (Procedure) Rules
1987 shows that the reply has to be sent and
verified as a written statement by the respondents
or any other person duly authorised by him in
writing in the same manner as provided for in

Order VI, Rule 15 of the Code of Civil Procedure.
The respondent No.3 has in thic case filed reply

in detail controverting all the averments made
against him and.he has also filed further reply

tc the rejoinder on verification. There is no
statutory rule that the reply ocught to have been
filed on affidavit. I, therefore, reject the
submission of the learnad advocate for the applicant
that the reply of Respondent No. 3 not being in the

form of affidavit should be rejected.
Learned

. /advocate for the applicant. also relied on the
d’PCiSion in K.I. Shephard & Ors. V/s. Union of
India & Ors., (1987)4 SCC 431 and he drew my
attention g para 15 & 16 of the decision in which
FJJK\ it is mentioned that fairplay is a part of the

public policy and is a guarantee for justice to
citizens. In that case many employees of three

different Banks were exzcluded from the employment
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and the services were not taken over by respective
transferee bank when amalgamation of the said three

bank was made. I£ was held that these employees

frer
[ SR S e

had been thrown out of employment and thcrea
given opportunity of repreSentationlthey must
be facing serious difficulties. It was held that
there was no juStificaﬁion to throw them out of
employment and then given apportunity of
representation. L earned advocate Mr. Kureshi
for the respondents Submittéd that  there
is no question of termination of service of
applicants and he submitted that therefore, the
last come first go according to seniority list also
can only prevail when there is a question of

terminatione In the instant case of transfer

)

local £arm have to go out and the question of

combined seniority list of this cadre all over
for
India is not to be examined ftransfer. The learned

advocate for the applicants submitted that even in
the case of transfer on the ground of surplus

- combined
the respondents ought to have examined the/seniority
list "ef the Yeadre all over India and ought to
have transferred a person who is Jjunior-most. There/

no substance in this contention. More over,the

decision cited by the learned advocate for the



o\
- 35 -

applicants does not apply because this is not a

case of termination and it was not necessary to
before their transfer
hear them/and if the applicants were not heard

°

by the Respondent No.2 before making their
transfer, it cannot be said that there was viola-
tion of principle of natural justice. The learned
acdvocate for the applicants also relied on the
decision in Government Body St.Anthony‘s College,
Shillong and Ors. V/s. Rev.Fr. Paul Petta of
Shillong East Khasi Hills, reported in 1988
(Suppd.) SCC p.676, my attention was drawn to
page 672 para 5 of the judoment. The order of
transfer was challenged in that case by the
respcndents, The observation in para-5 of the

judgment is that the purported order of transfer
s

tantamounts to removal of the respondent from the

post of Principal and the said créer being issued

without recording any reason and without giving

any opportunity to show cause to him is abbitrary,

ille

7]

al an

W

malafide and it was wviolative of
principles of natural justice and therefore, it was
quashed. The learned advocate for the respondents
submitted that here the transfer order shows
why the applicants are transferred. More over,
in the case relied on by the learned@ advocate for

man
the applicants, =,//was transferred from the post of

i

Principal to the post of teacher in a college
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outside the State in which the governing Bedy had

when such a duly appointed Principal
no control and , was entitled to work till the

instructions.” It was held that thus the transfer
order dlmecst amounted to removal from the post of
Principal and against Government instructions. The
abcve decision does not apply to the facts of the

present case.

16. Learned advocate for the respondents
submitted that the respondent No.2 along with his
reply has produced the letter dated 26th February,
1988 regarding recruitment of staff in Group C & D
post at Military Farms which shows that the Boilerman

(Boiler Attendant) should have qualification,

be
primary pass and must/in possession of Boiler
Operator Certificate/ Boiler Attendant Licence and
experience of three years in maintainance and running
of Boiler upto 20 nominal horse powers and fitness of
steam pipe and pipe fitting while for the Farm Hand
the desirable qualification is primary pass.
According to learned advocate for the respoﬁﬁents,
Mr.Avdhesh Pratap Singh is continued at Ahmédabad
as he meets the qualification as per this ldtter

while the applicant of 0.A. 48/92 has no such

gqualificaticn. He submitted that the respondent

b

No.3 in his reply to rejoinder has catagorically
: P~
contended that earlier the the raw bw{% milk
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was purchased from the local supplier then the
same was being separated and toned and pasturised
at this Farm and now the readymade pasturised milk
is being purchased from the Government Milk Scheme
(Abacd Dairy, Ahmedabad) as per the Government of
Indiaﬂs}grders hence the workload is reduced and
since no separation and pasturisation is being
done at this Farm, it has resulted in sSurplus
staff. He submitted that there is no malafide
intenticn on the part of either Respondent No.?2

or Respondent No,3 in transferring Surplus
staff. He submitted that as per the Ministry of
Defence letter dated 1st August, 1989, the milk

is being purchased from Geovernment Milk Scheme
with effect from April, 1990, The seniority list
of Group I staff was preéared during 1981 as per
DDMF HQ Southern Command Kirkee/Pune-3 letter
dated 31lst January, 1990. The fresh seniority
roll of Group D staff was called for by respondent
No.2 which was submitted by respondent No.3 under

office letter dated 20th February, 1990. So far

U N
Agdesh Pratap Singh is concerned, he has obtained
L

certificate under Gujarat Boiler Attendant Rules

of 1966, who can holc¢ the charge of boiler and
‘J\-

.
therefore the Builer Mazdoor Av#lesh Pratap Singh
4 ;
| been
having Such certificate has /appointed accordingly

and he has passed departmental trade test of
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Boilerman and on this certificate)hc has been
continued and PE of the Farm Hand (Boiler Mazdoor)
has been sanctioned by respondent No.2 accordingly.
There were six simple farm hands when the posting
orders were issued by Respondent No.2 and the
posts for four farm hands were sanctioned and the
transfer orders of junicr-mcst farm hands have been
issued and the applicant is at Sr.No.5 on the
seniority roll and the farm hand Purshottam Lal
at Sr.No.6 who has already been relieved from
12th February, 1292. The respcndent No.3 has
denied that every man can éo—the job of Boiler
Mazdoor. Atpresent there are five farm hands
including the applicant and their duties have also
been shown in para 10 of the reply of respondent
No.3, two bottom junior persons were relieved ocut
of 6 bhecause four posts only were sanctioned, one
post of peon, twce post of farm hand were abolished.
Learned advoéate for the resgondente submitted that
Annegure A-8 prod;ced by the respondents is revised
Annual PE for 91-92 (p.50) dated 11-1-1992 sent by
Mr.V.P.3ingh to Military Farm Ahmedabad which shows
that out of 4 Farm Hand for daily duty.only one
post is sanctioned (item No.2) and two were surplus
because the third one was not appointed and so far
the post of peon is concerned, it was not sanctioned

as per that letter (item No.6). At page 51 of

Annexure A-8 item No.2 shows that the farm hang
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(boiler mazdcor) with licence as per the revised
annual PE is continued and therefore the boiler
mazdoor, Ahmedabad is not disturbed. The respondents
have produced at ann.A-10 the Gujarat Boiler Attendant
Rules. The learned advocate for the respondents has
drawn my attention to rule 3 regarding extent of
qualification indicated for boiler attendant in
respect of a boiler of any capacity worked by the
military authority. He submitted that Astdhesh Pratap
Singh is a civilian staff otherwise priviso will
apply. aAnn. A-11 also shows that A%dhesh Pratap Singh
has passed the trade test also. Thg respondents
have also produced the documents to show that
Avdesh Pratap Singh has second class Boiler
Attendant Certificate dated 16th December, 1980 which

certificate authorised him to handle boiler of

particular capacity and on that basis he is appointed

A
" h
on this post. The appointment order of Avdesh Pratap
>
Singh on this post of Farm Hand (Boiler Mazdoor) is

) rne
f
dated 13th February, 1987. He submitted that even 1

applicants have any grievance against the respondent

w

No.3, order passed by Mr.V.P.Singh, rasspcndent No.2
at the relevant point of time cannot be challenged on
the grounds mentioned in their appdications. He

submitted that the reduction of staff is administra-

tive function.
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17. The learned advocate for the applicants
submitted that the applicants are not surplus. He
submitted that the last affidavit filed by the
applicant of 0.A.48/92 on 8.4.92 shows that the
seniority list shown by respondent No.3 by
separating the Farm Hand, Boiler Mazdoor, etc.v\
is not in term of document Annexure A-14 dated
31st January, 1990. He submitted that as per
documents annexure A-12 now only work done in the
MFD is the distribution of milk purchased from the
Abad Dairy)and therefore}he submitted that the
requirement of Boiler Mazdoor is no more. ' Now

or requirement
this internal arrangement/as to whether there is

any nee for Beiler Mazdoor cannot be
ﬁ e
S>> & into. It cannot be said that Avdesh Pratap
y -

Singh is continued to vittimise the applicant.
The learned advocate for the applicants submitted
that in para 3 of the last affidavit of the

applicant, a letter No. D2 dated 30th March, 1992

[
n

referred and he submitted that it is in
possession of respondents and the respondent no.3
is going to purchase the milk locally instead of
Abad Lairy and he has already entered in a
contract for one truck which has already started
operating, but due to ogeration of stay in this
matter respondent No.3 has not started purchasing

the milk from the local area. In my opinion, this
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averments in the last affidavit of the applicant
would not go to show that the transfer order of the

applicants is due to malafidese

18. The learned advocate for the applicants also
relisd on Some decision on the topic of wvictimisa-
tion. He relied on the decision in The Management
of the Syndicate Bank Ltd., V/s. The Workmen, AIR
1966 SC 1286. It is a decision of five Hon'ble
Judges of the Supreme Court. It was held in this
decision that the Banks were entitled to decide on
a consideration of the necessities of banking
business whether the transfer of an employee should
be made to a particular branch and the management
of the Bank is in the best position to judge how
to distribute its employees between the different
branches and therefa e Industrial Tribunals should
be very careful before they interfere with the
orders made by the Banks in discharge of their
managerial functions. It is held that if an order
of transfer is made malafide or for some ulterior
purpose like punishing an employee for his trade
union activities, the InFustrial Tribunal should
inter=fere and set asi'e such an order of transfer.
It is also held that the finding of malafide should
be reached only if there is sufficient and proper
but it
evidence in support of the findianshould not

be reached capriciously or on flimsy grounds.
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The dearned advocate for the applicants submitted
that the decision given in Mrs. Shilpi Boss(supra)
is of a three Hon'ble Judges of the Supreme Court

which has not overruled the above decision. He

-

submitted that at page 1284 of that decision the
question of malafide is discussed. He submitted

that the case of Bareli Electricity Supply Company

P4

Ltd. V/s. Sirajuddin,  (1960) 1 LLJ 556(SC)
is also referred. The learned advocate for the

said
responcdents submitted that para 6 of the/judgment

helps : He .
on the contrary ,/ the respondents/submitted that

in the instant case the applicants have failed to
sufficient and
establish by /proper evidence that there were
malafides on the part of the respondent No.2 in
passing the transfer orders against applicants and
that
they have also failed to establish/ it was at the
instance of respondent no.3 that sSuch an action is
taken as respondent no. 3 wanted to push the
applicant. He submitted that the office at Ahmedaba
fcund that these applicants were surplus due to
reduction in the work ané hence ultimately Mr.V.P.
Singh has passed the order of transfer. He also
submitted that tae decision relied on by the
learned advocate for the applicants has not laid
down law contrary to decision in Mrs. Shilpi Boss

case. He submitted that the allegations of malafide

should be strictly proved. According to him, if the
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contents of both the applications are perused, the
allegation of malafide is only against respondent
No.3 which is also not established apart from the
fact that no allegaticns of malafides are made

against Mr. V.P.3ingh who has passed the order.

9. The learned advecate for the applicants

submitted that the applicants in rejoinder have
i

disputed seniority list of respcondents recarding

lazdocre.
bifurcation of Form hw! & Boilcr/The applicants

have alsc produced certain vwhotogreaphs and kke
- & &

submitted that the respondent no.3 is. indulging

)

in malpractice. It is also submitted that the

e

applicant . = | with his rejoinder has produced
Annexure A-2 dated 1lth February, 1992 which ic

a tencder and it is in sterec-type form which is

x proof that
sufficient/such illegality can be continued. He

submitted that the next page of it shows that the

th

purchase of milk from private party was sStarted.
The learned advocate for the applicants also
submitted that the letters <L I5UY paras of the
transfer order dated 27th January, 1292 and 25th

In nmy opinion
January, 1992 are different./ there is no substance
in it . I rely on the reply whick has been filed
by the respondent No.2 Mr. V.P.Singh that this

rdes have been passed by him under his signaturec.

The allegations are two general against respondent
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submitted that post of MT Lriver is shown in a
document dated 4th January, 1992 and inspite of
revision by respondent No.3, the respcndents
continued two drivers then why Farm Hand was
reduced ? This conduct of respondent No.2, on the
contrary shows that the respondent No.2 takes an
indersendent decision without being influencedvby
Respondent No.3. He also submitted that the Rules
shown by the respondents are not full Rules., He

Mo b

submitted that Avdesh Pratap Singh is junior to the

L

applicant, he was casual emplovee in 1981 while the

applicant is working since 1280. He submitted that
~ (dle
ooling plant had been lying as per Audit

Remarks, still the respondents say that the boider

=
65}
=
O
[t
~
:..J.
o

(e}
[ ]
o
)
0

ubmitted that though atpresent two

drivers are working and only one jeep is there why
the poct of Farm Hand is reduced. The learned
advocate for the applicants also pointed out some
discrepancy in nominal Roll of Group C & Group D

and submitted that name of Avdesh Shown in Group D

and not in Group C. He submitted that the

]
m
2}

spondent no.2, Mr. V.P. Singh was not competent
to transfer the spplicants. In support of his
submission, he relied on the decision in General
Officer Commanding-in-Chief and Anr. V/s. Dr.

Subhash Chandra Yadav & anr. (1988) 2 SCC 351 in

which it is held that inspite of Section 230(2) (c)
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of the Cantonﬁents Act, afen after it is amended in
1983, the Central Government will not be entitled to
frame rules for transfer of an employee from one
Cantonment Board to another within the State. Thus
the decision does not apply to the facts of the case
at all. His submission that the junior person in

he seniority list at Ahmecdabad Farm cannot be
transferred but a person in the Group D staff in the
combined senicrity list of all India should be
transferred, cannot be upheld because there is no

such rule showne.

2C. The learned advocate f£or the applicants also
relied on the decision in E.P.Royappa V/s. State of
Tamil Nadu and Anrs, (1974)4 3CC 3. The question
involved in it was when doss a new post not in the
same cadre involve same Status and responsibility ?
Scope of Article 14 & 16 of the Constitution is
discussed. In the instant case the applicants are
transferred in the respective Group D and their
service conditions are not affected. Moreover the
applicants have also not established malafides
against Respondent Wo.2 that onus has not béen
discharged by aponlicants, hence this decision does
not help the applicants. The other decision relied
on is Charanjit Lal V/s. Union of India & Ors.
(1287) 3 ATC 311 which shows that Government has

right to transfer officers who are appointed to
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w B
of peon shows only the name of this applicant and
the respondents have contended in the reply that
the transfer order of this applicant has been
issued as there was reduction in the work. This
appliﬁant being a peon, he cannot be accommodated
as a Farm Hand (Boiler Mazdoor) as submitted Ey the
learned advocate for the respondents. The'revised
annual PE for 1991-92, Ann. A-8 dated 11.1.1992
Shows that oneé post of the peon which was the only

and hence it cannot

D
o))

post existing 1S not sanctione

03]

be said that the transfer order is a malaﬁide one.
f
This applicant, after the arguments were completed
and after the matter was kept for judgment)has
produced his letter dated 27-5-92 with the order
dated 29th April, 1992 intimating him that the DIMF
HQ Southern Command, Kirkee had intimated the
office that he has been selected by the DPC from
peon to Laftry and Headquarter Scuthern Command,
Kirkee/Pune had ésked his willingness certificate
- 45

to move out ¢f the Farm for promotion. He has made

endorsement on it that he was not willing. Accor

[o7]

ing
to this applican% a% per his létter dated 27-5—92,
the resvondent No.B‘gave this letter on 2nd May,

1992 and if this letter was given to him before

lst May, 1992 befcore the arguments were completed,

he cculd have produced this letter. He has mentioned

in the letter addressed to thisS Tribunal that he




would bhe put‘to difficulty if he was to go out of

Ahmedabad.

8]
[\
.

H

have heard the learned advocates at length
and have €onsidered all the submissions and decisions
cited by them and I have gone through the rleadings
and all documents on record. In the instant case, the
applicants h#ve failed to establish that transfer

orders are mdde in viclation of any mandatory

Statutory rule or en the ground of malafide. The
transfer orde#s are made in public ‘interest as

mentioned in the respective orders as the workload

“had reduced.

28, The respondents, hoWever may reconsider the

case of tran8£er of applicant of J.A. 49/92 who lis

a peon. No d?ubt‘he has been selected by the D.P.C.
from peon to Daftry and he was asked to show his
willingness iﬁ he was ready to mcve out of the Farm
on promotion ds per letter daﬁed 29th April, 1992 and
the applicant has shown his unwillingness. Though I
hold that the ftransfer of this applicant is also
legal and proper but having regard to the fact that
he is a peon, the respondents may sympathetically
reconsider his|case if they deem fit but that will
not give any cause of action to the applicant of
O.A. 49/92 to %eagitate the question of his transfer

before this Tribunal. This is only a suggestion to
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the respendents and not a directione.

24. The result is that both the application

shzll have to be dismissed.

DRDER

OwA.No. 483/91 and O.A.No. 49/91 are
dismissed with no orders as to costs. The
’ applications are disposed of. Interim relief

vacatted| in both the case.

(R.C.3hatt)
Member (J)
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Late Of fice Report ORDER
! relief
25,6.,92 i ‘ The interim / though vacated

as 0,A,/48/92 and 0,A,/49/92 are dismissed

today, However, learned advocate Mr, Shah

for the applicant§submits that as the

applicantfwantf to file appeal before

the Hon'ble Supreme Court:r ‘.(fhe interim

relief be continued for eight weeks.
Iearned advocate Mr, Kureshi for the

' respondents submit that the matters in
Qe
question of transfer matter and hence
P L=

# RO time esceeding—four-wesks, no time

3 should be given zng the judgment should

operate immediately., Mr, Shah learned

advocate for the applicant,5submitted that —

due to summer vacation - in the Hon'ble
Supreme Court, at present and due to

other difficulty of the applicantsthe

S L 1 i A 398t O3 4

judgment requireSto be staif for eight

weeks,

i . After hearing of learned advocates
; ('YL’“;L
and interest of justice and the fact that

there is summ@r vacation at present in the

; Hon'ble Supreme Coui:;t judgment of thfs¢
l two cases pronouncedr is stayz*‘for six weeks.
L
i %/Q\(\/K g
(R.C. Bhatt)
Member (J)
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