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Member ) 

R.A. St.3-/98 in O.A. No. 622 
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5-10-98 	 1 	 Two weeks time is granted 
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çv 	 removing office objections., 
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26-10-98 	 Two weeks time is granted 

removing office objections. Afte 

removing office objections, regist 

to çb fix R.A. before the apprpr1 

Be nch. 
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Member (J) 

XEXR1øX kSXXiXXX1  

I 



nìt time has been 

cc ob - ect1ons, 

eerì remove5. 

d . 

HA 	 I KR ISH L) 
MB1R 

R.A. St. 37/98 in O.A. No. 62/92 
p. I 

12-119 	 Two •  3m more weeks time is granted 

for removing office objections. After 
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Judgment / rde by 
Hon hle Mr. 	 and 

Hon'ble 	____ 

2. Both the aforesaid Members 2. Hence to be placed before the 
are functioning in this 	said Members ie 
Tribunal, 	 Hon'ble Mr. 

3 * Hon ble 
still belongs to Lal 
B:nch but Hon'ble,  
Mr 0 	 s now 
a Me mbe rV&of 
Be nc 

Hon'ble Mr. 

Henco may be sent for 
considerat:.on by circulation 
to the seed Merrers i,e.Honh1c 
Mr, 	 4 a nd 
Hon ble 

Both the aforesaid Hon thle 4, Hence to be placed before 
Members have ceased to be 	Honlble V.0. for constituting 
Members of the Tribunal, 	a Bench of any two Members of 

this Bench, 

5. Hon'ble Mr. 	 5. Hence rrey be placed before 
has ceased to be Member of 

	before- 
- 	V.C. for constituting 

Tribunal but Hon'ble  Mr. 	a Bench of Hon'ble Mr. 
is 

available iC tu Bench, 

6. Both the aforesaid Members 6, 
are now Members of other 
Benches narnel: 

a nd 

Benches.  

who is 
avalaje 	riis eech and 
of any ether Member of this 
Bench for preliminary hearing. 

May be placed before Hon'ble 
VC. fe: sending tee R,, to 
both the iambers for 
consideration by circulat ion. 
TT one of the Members is of 
the vw that the petition 
merits a hearjnc, reference 
may be rae e by Honble V.C. to 
the Horibie Chairman seeking 
osders cnhe Hon be Chairman, 

7• The case ie .. 	 by 7. Thernore.r  orders of the 
any of the above contig 	Honble Chairman are 

- '-nd to be obtained by 
Honns 	-,,- 
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OF 

Gajjar J:IIa 

a Vallabh Colony, 
urga High school, 

Maninagar, Ahmedabad-380 008. 
Phone 2125322 

U. S. CAJJAO 
.R.S; B. A. LL.B. 

Asst. Collector Customs (Rtd.) 
Special A. P. P. Customs (Rtd.) 

Advocate High Court Gujarat 

28 • 7 • 1998. 
To;  
The Registrar, 
Central Administrative Tribunal, 
Ahmeda bad. 

Si r, 

Sub : 	Review application in O.A. 62 /92. 

Kindly refer to your O.A. 62/ 92. 

I submit herewith Review application in O.A.62/92 
in duplicate and one spare copy for respondent for favour 
of kind and sympathetic consideration. 

The affidavit duly sworned by the applicant is 
attached with Review application. 

The Vakalatnama with proper court fees stamp 
affixed is also enclosed. 

The Bankers cEiie of Rs.50/— payable to Registrar 
Central Admij €rative Tribunal bearing No.380012ry)7 
dtd.287js enclosed. 

Kindly acknowledge the receipt and oblige. 
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BEF(BE THE CENTRAL AtINISTRATIVE TRI3jNL AT AL-IMEDBD. 

	

REvIsIaj APPLIQ4jIJ NO. ? 	CF 9 98. 
IN 

ORIGflL ApPLITj NO. 62 OF 1992. 

D.R. Ehaija. 	 sq. 	 Applicant. 

versus. 

Union of India & ors. 	 •.. 	 0ponents. 

I ND E X. 

Arrnexs; 	 Particulars 	 Page Nos. 

- 
- 	 Memo of application. 

Copy of the 	;..L/q2 
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BEFORE THE CENTRy.L AtiINISTRATIVE TRIBINAL AT AMEDABAD. 

REVISION APPLICATIC)N NO,, 	OF 1998. 

IN 

ORIGINAL APPLICATIIW NO. 62 OF 1992. 

D.R. Bhalia. 	 ... 	 Applicant. 

versus* 

tkijon of India & others. 	 ... 	 Opponents. 

4P 	M;~Y TPLSE YOUR HONOUR 

Brief facts of the application are as under 

1. 	The applicant was working as Inspector of O.istoms 

House Salaya Taluka Jarnkhambhalia, District Jajnnagar, 

Gui arat State at the crucial hour of incident i.e. 

from 1.6.1981 to 31.10.1982. The incident took place 

on night of 17.7.1982. The applicant was mber of a 

party to intercept a smuggler and the smuggled goods. 

The applicant could got hold smuggler Yusuf Patel 

and also his car loaded with smuggled goods. ND other 

officers five in number helped the apolicarit to 

resort other means to keep the smuller Yusuf Patel 

being detain and goods to be recovered from car 

intercepted by applicant. The right hand of the applicant 

was dnaed due to closing of the door of the car 

which was forcibly taken away by the mob. The other 

five officers did not assist or hold the applicant 

but remained silent spectator though they were in 

charge of same duties and were having auned and 

emrn Un it ions. 
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Action was initIated against the applicant and 

other 5 officers and chargesheet was issued kinexure-I. 

ri D.R.ialia, Inspector of Customs, customs 

House Salaya while functioning as such during the 

period 1.6.1981  to 30.10.1982 exhibited gross negligaricE 

in performance of his legitimate duties ±t* in asnuch 

as on the night of 17.7.1982/13.7.1982 when he Was 

asigned gu2rding duties of one Anbassador car No.GJP 

5926 loaded with contraband goods 5 grn.Tins of Wrist 

watches he did not consider it necessary to rnove 

the contraband goods first to Custom House of Salaya 

and safely secure the goods and he did not take any 

action whatsoever to prevent and resist the smugglers 

of Salaya from taking away the aforesaid car with 

contraband goods. 

The said Shri I).R. Ehalia by his aforesaid 

conduct faited to maintain devotion to duty and 

absolute integrety and thereby contraband the Rule 

3(1) of Central Civil Services Conduct Rules,1964. 

Shri A.K. Rastogi Omrnissioner of Departmental 

inquiry C.V.C. subnitted his report dtd.26.12.1984 

that the charges against the applicant were partly 

proved. Fbwever the Cbllector of Customs and Central 

Excise, Rajkot after perusing the Inquiry report, 

defence reply etc. and held that charge is fully 

proved disagreeing with the report of Inquiry officer 

and imposed a major penalty by reducing to the lowest 

of the time scale for a period of 2 years with 

commulative effects. 
0 
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	3 
The appeal filed against the Impugned order 

through pnper channel has been rejected. 

The appeal made to the member to the Central 

Board of Customs & Central Eccise has been rejected. 

17. 	The appeal to the President through proper 

channel has been rejected. 

The 0.A.No.62J92 made to the }bn'ble Central 

Administrative Trjb4a1, Abmedabad has been recorded. 

The order of O.A. 62/ 92  was received by the 

applicant on 1.1.1998 and this Revision is filed on 

21.7.1998 within 30 days of its receipt. 

0 UNDS 

(a) 	Common proceedings under Rule 18(1) of C.O.S. 

(C.C.R.) Rules 1965. 

(L) It is most respectfully subnitted that in the 

captioned case, two orders have been issued for 

common proceedings by the authorities t/r.18(1) 

of C.C.S. (C.C.A.) Rules, 1965. 

C'D One is dtd.21.12.83 issued by the Collector of 

Customs and Central Excise Rajkot bearing confidential 

F.No.II/10(A) (Con) 21/83 dt.21.12.1983 and (ii) is 

F.No.C-14012,/9/86 vi-Il B Govt. of India, Ministry 

of Finance, Department of Revenue, in nne of 

President of India on 2nd May,1986. 

ç Now it transpires that both the above orders 

466. 	 are on record and it was necessary to scrutinize and 
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desire as to which order should prevail and required to 

be complied with the Ibn'ble C.A.T. has not taken into 

consideration and decide and therefore this being the 

question of law cuppled with fact required to be 

considered by this RevIsion Application. 

jv) I do not wish to bother Your Lordships with the 

question of competancy for Issue of order of common proc-

-eedings IyA. 18(1) of C. C. S. (CCA) Rules ,1965. I-bwever 

when the orders of the dif:Eerent authorities are 

obtained and produced on record it was material and 

vital important to be decided on the following counts : 

(i) 	One order of common proceedings is by collector 

of Oistoms and Central Excise Rajkot dtd. 21.12.1983 

and the other order is by President of India dtd. 

2.5.1986. In the circumstances the later order of 

President of India is of the Highest authority and 

also last i.e. after the issue of order of collector of 

Centns and ntral Excise Rajkot . So it should 

prevail 	the other. 

It is subnitted that on the ground that the 

President of India is the highest authority of Govt. 

machinary, as respect as well as discipline, his order 

is required to be obey.ni 

It is suthiitted that the order of common procee-

-dings has not been issued suo moto. It is the collector 

concerned must have refer and sought for its quiance 

and there}y it has been caused to be issued. 
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It is suthtjtted that issuance of order of common 

proceedings by the President of India is not an empty 

formality that it has a scancity of performance and by 

not complying the order of President a great disregard 

and dishonour has been created which do not deserved to 

be condoned. 

It is suhnitted that the order of President has 

been issued after a gap of nearly 2 and half year from 

the date of issue of order by Collector of Customs and 

Central Excise, Rajkot. It was bounden duty of Collector 

of Customs and Central Excise Rajkot to anpraise the 

President of India full facts and latest stage of inquiry 

without concealing any fact or development in the case. 

The President would have certainly issued appropriate and 

suitable orders either by way of order or instruction 

in the order itself or otherwise by separate order 

either nullifying, amending or regularising the action 

already taken before the issue of order by President 

By not doing so the Collector Cudtoms and Central 

Excise has misdirected the president of India in rest 

of law and facts and therefore the conduct of collector 

of Customs and Central Excise Rajkot is not bonafide and 

genuine and creates doubt and that he was prejudicial 

and partial in conduct of the inquiry against applicant. 

6. 	It is sujynitted that there is no compliance 

of order of Commissioner proceedings issued by the 

President of India. There is also no word about the 

common proceedings being conducted on basis of order 

I 
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of common proceedings of Collector of Customs ard 

Central Excise, Rajkot either by way of amending 

or regularising the inquiry already done before the 

issue of order by President. There the order of 

punishment awarded after the order of President has 

no locus standi and NEJS has been this snapped 

and so the order of penalty is bad in law and deserves 

to be set aside. 

It is submitted that unless and untill any 

specific and direct instructions are made in Ihe order 

of common proceeding of Presidant of India, are made, 

no any prognosis or intention regularising the inquiry 

already made can be taken for granted as true, correct 

and legal. Therefore the conclusion made on such 

part order which do not prevail in absence of 

such specific instructions is superfluous and immagL. 

-nary and deserves to be set aside. 

It is submitted that non compliance of 
req ui. rement under R1 e 18 of C. C. S. ( C. C. A) Rules, 1965 

amount to violation of mandatory provisions of Rules 

and it cannot be struck down under excuse of technical 

and so the penalty order is bad and deserves to 

set a side. 

It is submitted that in this case there are 

nearly 6 offIcers who are charge sheeted. There is 

no parity of justice in imposing the punishment to the 

13 
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applicants. There is gross injustice caused to the 

applicant and therefore it 	of I-bn' ble C.A.T. to 

look into the facts and circumstance of the case aid to 

undo the wrong cause to him. In case of Shri N.C.Moclj. 

Supdt. of customs shore_guard Salaxya,the }-kn' ble C.A.T. 

has re_appreciated his evidence and made good the wrong 

done to him. The case of applicant is similar and gross 

injustice has been done to him which deserves to be 

reappreci at ed. 

	

I, 0 	It is submitted that the details of penalty imposed 

of different officers will be submitted if found necessary 

at further stage of proceedings. 

	

It 	It is submitted that this revision application may 

kindly and sympathetically and gross and great injustice 

cause to the applicant may kindly be make good. 

1 44 
FCR ABOVE ACT OF YCUR KIND AND SYMPATHETIC 

CONSIDERATICN THE UNDERSIGNED AS DUTY BJND SH'LL EVER 

PRAY. 

~R-S-" GA,flAR) 
Advoeáte. 

Yours faithfully, 

( D.R.BHALIA ) 
Advocate. 
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I , Shri D • R. BHALIA , Superintendent, Cust.ms & 
( 

	

ntral Excise, 	Clap Ahmedabid, di hereby state 

.n se1.w affirmation that, what is stated in paris 

Of FlOvision Applicati,n to which this affidavit 

is attached are true to the best if my kri.wledge and 

belief and rest pins are .n legal advice , I belive them 

to be true and c•rrect. 

S.lemnly affirmed tsday on 25th July, 1998, at Ahmedabad. 

Explained 8. z.ad.v.r & 

Identified by me  

1--- 
-,  

	

(Ls.GAJJMI)' 	 / 
A D NO CA T 

- - 	 .".• 	 1 	 'LA 
c 

SEfl$ No.. 

ookNo. 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

CAT J J / 13 

0. A.N 0.62/92 
T A. NO. 

DATE OF DECISION 21.10.97 

shri D.fl.JThalia 	 Pet ti one r 

Mr. R.S.Gaj jar 	 Advocate for the Petitioner tsj 
/ 
	

Versus 

Ltiion of India & Ors. 
Respondent 

Mr.Akil Kurcshi. 	 Advocate for the Respondent [s 

CO R A M 

The Hon'ble Mr. V.:adhakrishnan 	 Meriter() 

The Hon'ble Mr. T.N.Bhat 
	 ; Meber(J) 





hri D.R.Bhalia 
ir1s)eCtOr, Custom, 
0 & A Section, 
c/o.collector, Customs & 
Central Excise, Hqtrs,Oftice, 
Rajkot. 	 ; Applicant 

(Advocates Mr.R.S.Gajjar) 

Ve r s U5 

i. Union of India 
(Notice to be served 
through Secretary to 
the Government of India, 
4jistry of Finance,Deptt. 
of Revenue, New Delhi. 

2 Collector of CUStOmS & 
Central Excise, Hqtrs.Otfice, 
Rajkot. 	 s Respondents 

(Advocat 	14r.Akjl Kureshi) 

JUWNT 
O.A.62/92 

1ate: 21.12.7 

Per Hori'ble Mr.V.Radbakrishrlan 	; Mernber(A) 

The ap1icant was working as Inspector with 

the respondencs. He was involved in the incident 

on the night of 17.7.1982. The applicant was a 

rrber of a party which was to intercept a gang 

of smugglers. The arty could not catch hold the 

5mugglers. \ccordirigly, action was initiated against 

the ap)licaflt and tour other tnspectrs and one 

superintendent. The applicant was issued with a 

charge-sheet and the tollowing cbarges ,'ee levelled 

against him 



" Article-I 

Shri D.R.Bhalia, Inspector of Customs, Custom. 
House1 Salaya whIle functioning as such during the 
period from 1.6.81 to 30.10.82 exhibited gross 
negligence in performance of his legitimate duties 
inasmuch as on the night of 17.7.82/18-7.82 when 
he was assigned guarding duties of one Ambassador 
car No.GJ? 526 loaded with contraband goods - 
5 gm.tins of wrist watches he did not consider 
it necessary to remove the contraband goods first 
to the customs office of salaya and safely secure 
the goods and he did not take any action whatsoever 
to prevent and resist the smugglers of Salaya from 
taking away the aforesaid car with contraband goods. 

The said Shri D.P.I3halia by his aforesaid 
conduct failed to maintain devotion to duty and 
absolute integrity and thereby contravened Rule 
3(1) of the Central Civil SezVices (Conduct) Rules, 
1964'. 

The applicant denied the charges and asked for 

open inquiry. An inquiry officer ves appointed to 

enquire into the charges in respect of all the 	' - 

accused including the applicant. The inquiry r:)fficer 

subm!t-ted his re:)ort and his finthncj was that the 

charges against Shri Bhalia vias partly prred. 

The Ooliector of Customs and Ccntra:L Excise, Rajkot 

dftei examining the inquiry report- came to the 

conclusion that he did not agree fully with the 

inquiry officer that the charges were only partly 

,roved. He came to the conclusion that the charges 

were fully pred and imposed the penalty of 

reduction of pay to the lowest of the time scale 

of the pay for a period of t 	years with cumuistive 

effect. The applicant filed a;ea to the Member, 

/ 
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Central Board Customs and Central Excise which 

was rejected by a speaking order dated 24.9.88 

(Annexure A-4). The applicant again represented 

to President of India which was a10 rejected 

by that authority (Annexure A.-5). fle has taken 

the point that the charged officers were working 

under different Collectorates. One of the accused 

is a Superintendent of Customs who is aj)Oifltd 

by the 	f!residerit of India. He states that 

under Rule 18 of the ccs(cc) Rules, the order of 

ccximori proceedings should have been issued by the 

President of India and only after such an order the 

individual charge-sheets can be i3sued by the 

different authorities. He say that he was issued 

charge sheet on 30.8.83. An inquiry officer was 

also appointed on 16.11.83 and thereafter the 

order under Rule C.C.S. (C.C.A.) Rules, 1965 

was issued on 22.11.83 by the Collector of Central 

Excise Rajkot at Ahrnedabad whom he claims is not 

the competent authority to do so. The E'.Secretary, 

Govt. of India, Ministry of Finance has isued 

a covering  order dated 2.5.1986. The applicant 

claims that the proper course for the respondents 

ou1d have been to scrap  the  entire proceedings 

and IssLe fresh charge sheet to all the officers 

but this was not done and the Collector of Central 

Excise, Rajkot has issued letter dated 1i.8.96 

being the final order. He cJ-airn Lbat as pr the 

order of Deputy Secretary to the Govt. ci India 

th Collector  of Cenra1 Excise, Rajk 	is 
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competent to function as disciplinary authority 

in respect of officers posted in different 

Collectorates. Accordingly, he claims that the 

old orders issued by the Collector of Central 

Excise, Rajkot before the issue of Presidential 

Order are bad in law and not in accotdance with 

the procedure of the cc (ccP) Rules, 196E. 

ccordingly, he claIms for the following reliefs:- 

'(a) The penalty of reduction to the 
lowest of the time scale and stopage 
of two Increments with cumulative 
effect to be set aside. 

(b) Any other relief whid this Hon'ble 
Tribunal Court may deem fit, just 
and proper". 

The respondents have  filed reply. They have 

contested the application. They have denied the 

ap1icant's contention that he was not responsible 

V 	for the incident whid happend on the night of 

17.7.82. The applicant was one anng the five who 

were involved in the incident. They have stated 

that the disciplinary authority has given full 

reasons in the speaking order. They have stated 

that the applicant was not earnest in his attempts 

to catch smugglers and the con Lrab1rid goods and 

because of this lapse the disciplinary action was 

initiated against him. The applicant was an officer 

in charge of the guarding duty and it was from 

his custody the cortrabard goods and vehicle used 

for.-  the trans portation. The a licant was on duty 

to secure the vehicle anCz did not take any actic*1 
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and the vehicle was removed from the seen of action 

thereby the applicant exhibited gross negligence 

in the performance of his legitirtte duties and 

failed to rrintain devotion of duty and absolute 

integrity. They have stated that all the legal rqq- 

irerrents for conduct of the disciplinary rul es were 

observed initially the officers were part of the 

e stab li shirent of Rajkot Collectorate and hence, the 

Collector, Rajkot being the disciplinary authority 

had issued the charges in cases of all the officers. 

Regarding the issue of the order from President of 

India, they have stated that it become necessary to do 

so as the another charged officer Shri N.C.di3 

superintendent was transferred to Abmedabad llectorat 

and because of his t-j-ar1;fer the President of India 

has issued te order dated 2.5.86 appointing the 

collector, custoiits and cenLal Excise, Rajkot as 

çomon disciplinary authority. They have stated that 

the transfer of shri r'di did not in any way affect 

the roceedirçs against the applicant. The respondents 

have also disputed the contentioo of the applicant 

that he was only inch3rge of guard duty and not 

responsible for protection of the smuggled goods. 

They say that guard duty involves protection of the 

goods also. The contraband goods and the vehicle 

used were taken away and tb apliccint WS not in 

a position- to stop that. Accordingly, the charges 

ir ij, 	
were framed against him for negliqerice of duty. 

Therefore, the ap.iicant. 's contention that he was 
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not responsible for ptorecting the goods and 

vehicle used are not. accepted. The inquiry officer 

also come to the conclusiOn that the charges against 

the applicant was partly proved and the disciplinary 

authority after analysing the eviJence issued 

speaking order establishing the guilt on the 

applicant. They have justified for irnposincj the 

penalty of red'tion in the pay of the applicant 

cornmensurated with the misconduct. 

Mr.Gaj jar learned counsel for the applicant 

stated that the applicant was only assisting another 

officer. At his request the applicant was to guard 

the contraband goods which was taken away by the 

smugglers. Even thoh the applicant was injured 

he made attempt to stop the smugglers but could not 

do so. Instead of apreciatir.g his efforts the 

resondents had charged him for negligence and 

dereliction of duty in performing the operations. 

The rrin point argued by r.Gaj jar is that the order 

for comrron roceedings was issued by the Collector 

Customs and Central Excise, Rajkot (Annexure A-b) 

which was not legally vE.1id as the appointing 

authority for the first charged officer Shri Modi 

Superintendent of Customs was Prs,dent of India 

and in this case also the President of India should 

have issued the orders of corcmon proceedings. 

Accordingly, he rcuc• 1--he entire proceedings issued 

unaer illegal order are vitated. In this coriecticn 

he referred to the judoment in the case of 

AshOk V.Naik vs. AJ:iinis crator cf Goa, L>3rrn Fz Diu 
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379 6LJ 94 in which the cOmrrofl prQceedir& WhiCh 

were initiated within the sanction of the Governor 

who may the cornetent authority was struck down. 

He also pointed out that the res1dential order was 

issued only on 2.5.86 Annexure A-2) after the 

inquiry against the officers was already over. He also 

argued that the role played by the aplicant was not 

properly appreciated by thc respondents, The failure 

of operations was actually due to the role played by 

the another officer Shri Jivarajani who was senior 

officer not proved thatthe applicant did not take 

ay step to remove the coritrband goods from the car. 

in fact the applicant had nude full efforts to stop 

the car but he was injured in the process. In these 

circumstances, he could not be successful. He was on..y 

assistir1 the senior officer at his request and he cou) 

not. 	 f..r the failure of senior officers. The 
10 

app1.cnt was only asked to perform the duty of guard 

and nobody :ave him instructions. The applicant has 

performed his duty as pr hc list of duty which is 

supported by the statemcrit ci-  the witriesse. he 

applicant was falsely implicated. ir.Gajjar fur:Ther 

argued that ther was disc -iraination of imposing the 

oubishment on the Charg-iofficers. One - erson was 

actually exonerated end. others given stoppage of 

two increrflts without cumulative effect. The 

res'cr,derts could 	hv issued any orders of 

second inquiry wht 	wCS riot admissible under the rules 

The appliCaflL was only civen the maximum unishrent 
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of reduction ot pay whid is discriminatory treatment 

to the applicant and was ojased against him by the 

disciplinary authority. 

Mr.Ku.rcshi, learned counsel for the respondents 

states that as per Rule 1810 c±CCSCC) Rules,1965, the 

competent authority who issued the order of comrron 

proceedings is the Collector, Cu5tom and Central Excise, 

Rajkot. He denied the contention ot the applicant's 

counsel that the appointing authority of superintennt 

is the President of India. in this connection he cited 

CCS C(-:k) Rules, Appendix VII, Part-Il, item 12, according 

to which the appointing authority and disciplinary 

authority for imposing perialities of Superintendent of 

Customs is Collector of Central Excise & Customs, whidi 

reads as uneer;- 

Sr. De scription Appo in- Authority 	
2enali- 

No.ct service. 	ting 	competent 	 ties 
author- to impose 
ity. 	penaliti- 

ies & en- 
alities 
.'hich it 
may impose 
.with ret. 
to them 
in Rule-Il) 

2_- 	3 	 4 	 5 -  - 

12. Central Ex- Collect- Collector of Cent- 
cisc Service or of 	

ral Exc1se/1-1d 
Cl. II-Supdt. central Customs, 
C.II (mci- Exclse/ Director of 
uding D'1'.He- ind 	lns;ection: 
adquarters 	Customs; Director of 
Asst.to the 	Narcotics Revenue Inte- 
collector)& Oy1-L- lligence: 
District 	 Narcotics Corflmr. 
Oñurn Otticers, 	In respect of- 
Class- II. i)a .:cr ot 	Dy.Collec- (i 

Ue 5ervice tor 3 & 
svin'j in 	LB.) 	(iv) 
thE statics 

Intell,ig- 
ence 2rcjh 

Cen tra 1 
xcisc) 

- 
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(ii) any other merer Ass itnt (i) 
of the Scrvice. Collector 

ot C.E. 
Class- I. 

Further he pointed out that this objection were not taken 

by the applicant at the time of incjuiry. He pointed out 

that the applicant was a irember of the party invoiced 

in the operations and he cannot escape from the respon-

sibility. He also pointed out that the inquiry officer 

who coriducLed the inquiry after examining the witnesses 

came to the conclusion that the applicant was partly 

responsible. The disçiplinar authority after analysing 

th evidence had come to the conclusion that the 

aplicant was fully responsible and imposedthe penalty. 

It is, not a case of no evidence', He pointed out that 

the;ibunal or Courts has no jurisdiction to enter 

o the abalysis of evidence in the inquir. In this 

connection he cited the judgment of the Hon.'ble Supreme 

Court in Govt. of Tamil 1;adu & arothr vs. A..Rajapandian 

lb (i) SC SLJ p.12)v H3 also )ointed out that the 

applicar.t was awarded punishneL as considered suitable 

by the disciplinary authority and h.--t cannot challenge 

it in.th  Court. In this connection he cited the 

judgment of thHonhle Suprern2 Court in Indian Oil 

Corporation & Anr. vs. AshOk Kumar Arora AIR 197 SC 

1030) zis 	 for this propoi1.ion. He also 

r-ferred the judgnt of the i1on 1hl Supreme Court 

17 (1) SC SIJ 620. 
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We have heard both the learned counsels and 

gone through the documents on record. Mr.Gaj jar1  

the learned counsel for the applicant during the 

arguments has really rrde a demand for reappristhg 

the evidence in the inquiry. It is not the tunctioni 

of the 2ribunial to reapprise the evidence and reassess 

them. The Tribunal can only exceptional circumstances 

disturb the finding of he inquiry officer i.e. when 

the inquiry officer's report is basedon 'rio evidence'. 

The i'ribunal cannoc go into the qLe5tiOn where thcre 

is .sufficer.cy of evidence to rove the charge. It 

has only jurisdiction to go into the uastlori when 

there is no evidence at all the support the findings. 

Another reason for interfering 	the Tr buna l would 

\ be in cases where principles of natural justice are 

violated or where procedure jrescribir1 is not followed 

resulting in gross injustice to the a.ilicanc.. There 

vlas inquiry condted by the inquiry officer after 

following the rescribed proced.ue. It cannot be 

actributed as a case of 'rio evidence'. The a:licant 

as also not pointed out any violation of procedure 

comitted by the inquiry officer which has resulted 

in gross of injustice to him. H wa also not able 

to oined out any violaLion of rinciles of natural 

justice. Accordincly, we come to the conclusion that 

Lt:e 'ribuna I cannot inorfer \.j  h th is met ter. 

:12 : 
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in so far as the competence of COtflrt'Cfl procee-

clings are concerned, it has bcri specified in 

Rule ia(i) of ccs (ccA) Rules, 165 which reads 

as under:- 

p18(l) vhere two or more Government servants 
are concerned in any c3se, the 
?resident of any other authority 
competent to impose the pendity of 
dismissal from service on all such 
GoVernrTflt srvanLs may make an order 
directing that disciplifl&Y actiOn 
against all of them may be taken in 
com.1n proci inj.' 

The main cofltefltl0fl argued by Mr.Gajjar is 

t one of the charged officers the appointing 

hority was kresiderit of India and hence, the 

ron proceedings order should have been issued by 

ad not by the Collector, Customs and Central 

:ise. He supported his corAt.entiO to the judgment 

Judicial Commissioner of Goa, Daman & Diu in 

cia1.Civil Application .Writ Petition) Nos.86 of 

33 and 35 of 175 decided on 2.9.178. Mr.Kurshi 

rned counsel proouces CC (cc-) Rules, Appendix 

r, ert-II, Item 12 	ich reads as under- 

scri2tlon Appoin- Authority 	 Penal- 
service ing competent 	 ities 

author- to impose 
ity. penalities 

& pena lit- 
les which 
it may 	irtt 
)QSC 	(with 
ref • to 
ium Nos. 
in Rule-li) 

ntrT Ex Cllctor Collector of 	'nt 
se Scrvi-  WE of ral Excise.'3nd 
c1.11 Central customs,D1:.ctJr 

lPdt.Cl.i' Excise/ f 	Inspection; 
cuc1ng Land Director of 
.Headqua- Custor; Revenue 	Inteli- 

:ers Narcotics nce,:aoics 
Cor:nr  
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'Hi 2 	 3 	 4 	 5 

Asst.tO the 
Collectors) 
& District 
Opium Officers 
Class-Il. In respect of - 

(i) a member of 
the service 
serving in 
the satis- 
tcS & Inte- 
iligerice 
Branch 

Dy.Colie- (i) 
ctor (s& to 
I.B.) 	(iv) 

As per the above document schedule of pors 

>rsented by the learned counsel for the respondentss p  
' 

find that the apointthg authority of Superintendent 

js Collector, Customs and Central Excise. Accordingly, 

we ind tat there is no bar for that authority to 

issufl order for cmon proceedings. We see no merit 

'inthe application and the sarre is dismissed. No costs. 

I 	 - 	 I 

(T.N. Bhat) 	 V.Radhakrishnafl) 
Member U) 	 Member (A) 

TT 
?j7Tc/y,- 

y: —j 

Rc C_~_ t V 'ej '(:' Cl 	j 

u. 
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Report of 1,0. f 

4w Daihi dated 26.1284. 

The order in original issued 
C 

by disciplinary authority,Co]1r. 

of Cuetorse 4 Central Excise, 

(ajkot dated 19-8-86. 

fN Appeal against the order in '1 S 
origin 	filed by applicant 
dated 6-10.06. 

Order in Appeal issued by Central 

board of Custoa & Central EXCiS., 
Sent Now Delhi dated 24//B8, 

'D' 
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1. 	 Maca of Applicaitian 

	

2. 	1A1 	Macorandum of them. dated 	43 

ietirence Petition to the 

President of Indj dtd.20-4-.89. 

Urdez' in refrenos application 

issued by under Secretary in nais 

of pre8idGnt of india dated 

Aug'90, 

d 
(I 

(P.r.o.) 
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$x.No.Ann.xuz,e PaitLoulars 	- PAGO - 

 Order of cacn pioceedLflgi %4.~b 
!v! 	by C,3.3;.Cuatass & Central 
Cxcise,Rajkot dated 22-11-83. 

,I, Qrdr dated 21-1243 for cirncella" 
tion of coes*ui p Dcsedine and 
appointment of I.Q. 

13' Order of Col.lr.af  Custom è 	Gin. 

tra.t Excise making appointment c33 
under Rule 5 (2) for IsO. dated 
21'12-03. 

'K' Otderby Collr.a? Custoi & C.nttal 
xciee,ftejkat of comion proces&. 

inns under Rule ie(i) 	& (2) of CCS 
(ccii) 	1955 dated 21.12.43, 

Odat of common praceedinQI under 
Ru1 	18(1)a(2) 	of c.c.5.(c,C.A)196S 
dated 2-5-86 issued by Deputy seer.- 
tary by order and in name of Pzesid.nt, 

'tV 14. Statement of Shri ShivsLn9 A, 3aaadat 
Shou Gourd Sa]aya with 1909 1 9 
Report dated 24.444. 

15, 	out Repott of pettoling of Shri Ihalis 1 O (04 
dtd. 18.7-82 and his statement 	dated 
22-7-82. 

16. 10' 	Statement of Shri Kantiodia dtd21-7-82 

17. SPI 	Statement of Shri P%.1.Chauhan dtd. 
23.7-82 alanwith ares a*acainatian 
beforo IV L3. 

Statement of Shri. O.N.Oabhi Sepay 
dated 2-7.42. 

 

Statement of Shri Dinesh U.N. dated 	 f 5? c 

22-7.32 alongwith cross ex.einstLon 
before 1.0. 

15' 	Statement of Shri K.K.3adeo dtd.21-742. 'c 
'P 	Lrdar in original(adjudjcation) No.27/  

Addj,Co11r,/13 dtd.309.43,No.VIII/1Q33/O,C./$2 

 

 

 



23 

Ann,'U' 	Extract of rder agains' /3' I 
Shri Jivajanj. 

Extract of order against I 1 3 	9 
Shri. Kàntrodia. 

Ann.' Al 

	

	Extract of order against J '1 	'' Shri Thakkar. 
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TP4E: CE'TR4L IU)1I1MTIvC TRIBUNAL 
- 	- 

rinJni I An 
 

Shj O,R,Bhaje 
irue.ctoi, Cuet*e, 

&A 
Cti 

RaJkot 	 Aq0l1C&nt 

V/se 

Unjn of India 	 R99, 09ndent  

st&tls of Alici*tion 

(1) 	etLculas of hoolicent 

(4) Name of the Aoliejnt 

b) r*2iQn,t1on and Iffics In 
%JhjCh chMilaYse is serving 

$c) !Jffice Address  

(d) A4Jsa for the seIvice 
of the Notice., 

Shri O.R.Hh.lia 

e' Customs, u & A 
Swtion, C/o.Colip.fl? Cutona 

Cx Hqta, flajkot 

Cuat,ce and Ca1 I.xciøe 
Culctorate Cpntro, Point 
Jldg,, Rajkot 

(1) Shj 3.R.halja, 
Ine.t*t of Cuatcias, 
0 & á Section. 
C/09C1l,.? Cuatoa* & 
Clx Ilqtza, 

aJkat (Gujerat) 
(?) R.S. C3jjfl, Advjt. 

19 9 Parw Villa, 
Redha V,flabha Co,,, 
PaninaQ4t, 
A ha .dsb.d. B 

(2) Perticulors of RearnrInt $ 

(all  Mae and Addr,es of the 
R nionente 

OfPice 1ddjs of the 
$øndents 

Addreee for 6erwe of all 
flotice, 

Unt*n of India 
(Notic, to be served 
thtouh, 1eretary to 
the Government of india, 
linistry of Finance, 
9oaartEaent of 
£ Now Oalhi. 

Collcj, of Cuetocn & 
CLz, HqtIs. O?Pic,, 
Rajkot, 

As sbov 

As above 

2/40 •... 



(3) Oerticulers of the order 
aGainst wt,Lch slica. 
tian is sus 

(4) subject in Ott.? 

(5) )utisdLcttn of the 
T r I buflit 

(3) Limitation 

.1 	2 	Zii 

The odot mode by undet Seare. 
tory Shet Vijay Stnh by order 
and to name a? the President 
6eerjn V.No. CI17313/20/09.. 
d.V. dtd. *u;uet'90 in order  

in P.00 eel gassed by moober of 
Central Boa?d of Cxcii. and 
Custea,Pint5tfl of Finance, 
Iovt.a? India,Naw Delhi - bee. 
ring no. Nil dtd. 24.10.$ in 
order In aritrial issued by 
Calls.o? Custo*ii and C.nttil 
Eicis,,R&1kot 8ecrinq r.s* 
zI/1O()j'CO?)'.2o/e3 datcd 
1.8.86. 

Fat setting aside the Denalty 
of etoae of the iflcteOlt 
with ouculative effect. 

The u,licant declares that the 
subject motter for the rsdreseal 
or the grivances,  is within the 
Jurisdiction or this Hon'bte 
Xii Tribunal. 

The eapitcant ?uithet dclares 
that the eoltc.tion is within 
the rettcd of limitation as 
or.sastb.d u/a.21 of Central 
Administrative Ttibunal Act. 

It 

(7) 	rcts and Cv2undl, —L 

fti.f_fscto n? the C54o 

tfr or !PtCTSL 

(j) 	siri ri.R.L3ha1i , Insoecta, of Customs, Custom Hous., * 

$alsye, was worLng as Ufficar Incharge of Customs Kose, Salays 

?om 1.6.81 to 31.10.42. Shri V.T.Kantrodia, Inao.ctor Of Cuatm, 

hore tusrd, Salriya recetvsd in?o*isation on 17.7.32 about 

land.nt of contraband goods in a launch in Se].a ye creek. He 

4-Ar tsed the %sst. Calir, Customs, 302 Niger, who directed him 

or in*tructed his to work out the information with the helD of 

R.C.a. Khaobhatia and to use 3eso of S .G.Solays and also directed 

to catty out oreventive duty and k.sotng watch over the coastal 

area and snatch of boat and oersons. Shri U.T.Xant,odia 

r.qu.st.d Shri Ohalia to join in the oo.ration as set 

i.C.'e instruction end Shri 8halia agreed and joined them. 

... 3/. is.. 
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S.: 

Shri. Kantrodia and )Lvrajani droraud Shri 8hli4 to $ataya ]etty 

and asked hiii to uatch and tetiol at Salays Z)etty and was given 

aai,tanca of two e&oys and then $hri Kentrodia and aivsajsnt 

with thait jeao want to cycus Point ind kst watch for in-

coming and out goinej traffic from Rarer jetty. On. anrouto to 

arai jetty Shri Kantrodia and 31vrsjani sw one asi coming in 

high enosd from Sarar jetty aids. They gave signal to atoc the 

car, but the said car did not ston but zen euy toitdi Salsys. 

They had also semi another uehiclw coming from calls direction 

in flars, jetty side. Therefore the o??ias*s ksot their two 

symid seocy. with Lnetrvutton that the said onothes vehicle 

o 	coming from Darer aid* should be •to,oad and checked. The 

Cuatcms Ofjcs (Kintrodis and )Ivrajani) in the slid js) 

Lmuedtately chaiaad the said cr and they found the said 

car in abandoned condition without any occu3snt therein near 

Parijra Pole in ialayes  They found 4wo teens wraoped in 

Cant bags in the raur seat of the ambassador card bearing 

No. C3P 526 • On ouening the said car they ?und three 

similar tine lying in the dickey. Than the Inspector Custos, 

stirS. Kantradia et a Jeeo and called ucan Shri 8halia and 

aoya to the soot, Psnjra Pal, uhere the abandoned car 
pie was found. Shri Kentrodia and flvrajeni instructed Shri Uhalia 

to oerfnm Guard duty Shri C . .SLng 3e. OrIvr suggested 

to Inspectoy Stizi )tvrsjani and f3halta end Kantzadis to 

maya the five teana of contraband goods to Custo* Office, 

$oLaya but nans of them removed the goads to Cu.toeOf?ia., 

SLya. Shri Kantrodte and Shri 31vrajani after securing DreSS. 

cnce of $hL Shatia uent in Jeso to collect further more  

officers for halo and Came atongwith Shti K.K.Thakke, at the aee% 

soot, Pen jra Po1. *  At that tine Yeuf Petøl a known 

smuggler cage on motor Cycl* with other OatsUfl$ namely 

Ptapaon Ismati, 9ad Umar and Amad Langda and Azia Adam, $hri 

3uaab Petal o,aned the door of the card and took seat and 

tried tostart the said car. Shri 5halla caught hold of 

... 4/.i. •.. 	----S  

- - 
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$hrj 3usah P.t.l and look tUe out from the car and bad a hot 
	k 

*Useuseion. Shri Jusub ttlrsatsned bite like anything. IsanwhU. 

Aiz 8aa got In the ca ?ora the other side and tried to 

sta$tPia car. Shni Ohalls resisted and ,ut his right hand in 

the car to catch hold or Atis to null hits gut from the car 

howeVer his right hand was c3see.d in the door and got injured. 

Thuó?ore taking advantage of situation the 3unab Patel and 

*th•ts gave ouah to the car from behind and the car was driven 

tjy. However the officers standing at bac- of the car did 

not oo.oneratad nor resisted and the entire operation has not 

been successfully materlaUsed. 

The diecirUiriary inquiry uas out in aiotion and a 

of chargip sheet use issued to Shri Sholle and the 

true coiy of meeorsnthjs of chirge with Annozur. I to 4 have 

been rnarked and annoxed as knnexurs Al, AZ, 3, A4 and A5• 

Shri Bhalia asked for an oon inquiry denying the 

charges levelled against hia which an granted and on co*l.. 

tinuf inquiry Shri A.(.Ftastogi, Coaaéeeionsr for Danart. 

mental inquiry Central Vigilance Coateissionar, (ovt. of 

!ridta, Now Delhi 	eubtaittad his rsort bearing Ne.14/MKR/ 

4(60) dated 25-12.64 rtoorting that, the chargesi against as 

a ar oarty oroved. The some is eaz'ksd and snn.sed as 

Annçj$ Be 

(iv) 	The CoUr. 	&ustaia and Central txcise.Rajat, 

i?tui osrusing the revurL or Inquiry and the Is? ence 

autjtt,d by so held that the charge is fully oroved dis 

agreeing with the recort of the inquiry officer and ispos.d 

a aaJr canalty by reducing to the lowest of the time 

saa:Le of the 35 Yo* a oariad of two years with effect 

£ 	dat, of the sold order and further dIrected that 

thiductian will have an of fact of postponing  ?uth*t 

ine*iuent* of the any the caid aider is marked and annexed 

... 
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j aiiri had boarl 1'ii 	jajnt the uier in original 

i*U,i 'i 	11r. 91 .ujtor* ifld CiL,1 	(OI', IUiJkgt, through 

r-y,r •thanpl 	0 accarding to th3 instruotions given in the 

iaiq o1sr which Is rnr.d ar,d annexed as 1 n€xure I. 

ce to thu tb3r to the Centj tord ot 

arc? Cntra Cxcii u 	jcte which is rnark*d and 

ariaexJ as 	 '' 

(vfl) 	using 89ieus4 of the said order in imosal a netition 

was addressed to the ,rea1q1ent through the head of the depart.. 

went uijch is fARrk94 and anrexc4 a. n'exur, '1', The said *.tkkki 

ttttvi Iz 41su 	JctJ the said ardor an the petition is 

arkrjl and aev,1 am Anntjr IQ?• 

The jcrliejnt boing açjvst.j of the orier in uriQirl, 
Orthir in ar3r,eal anj arir in oatition , submits his grounds 

a'florL;3t athery ii U rl d er 

() Tho  ract3 Statvj in 	 of th 

which to at Anna*ur. A 3 	is not cOrrect ?acts  ?ocusinq the true ap 
and h',nst rct, or thv ease. TPa Vv7qrtarst racts that the 
oPfjcr inchrge of the orevstjQn wes 	ihrL Kantrodia wh 

T'!ved inror?ttun end who a0uril't ar'iers and thstructjone 
C 	ut.rVa 	Jn 	to dao lay 	ttio ti £ 	• 	unit of 	jarl 

Xf';i i 	mi 	jcji 	uton, 	l4i* 

(b) it Is c?y3ta! 	eisr that 	jhrl 	Kantrivitz  

ZOk? mr 	3tIc-'s of ifficer Incharge of Custom, Houae, 

-Zamunagar •as 	d hi'c 	to 
iei!jy ty dervicc 	 T volunteorod soy uur'jjc5 	as 
sir ht r 	jj Irv"tructmd hir 	and tuuk him to Cun 

House jn 	y 	¶c,otrr 	rscj 	Prr, 	thoro 	unt to 	ilaya )etty 

with ittj. 	to uti and natrol on 

that ,øtty. This a1ect 1W9 not bau' u1ly 
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in this AnnXUTa"l of sao i.e. Exhibit A30 

(c) 	
It is ,ubt*ittod that a? te$ drooping se at 361.4ys jetty 

Shft Kantrodl.l and 31vaj*fli unt in Jeep to ciycue point for 

wstch and 30t,ollirg. At this point they cay gne cs, cosing 

prox Uslav irtty side. The eLgnIsd the said oar to stop but the 11$ 

said sr did not stai, and son away t*sd$MtCYO village and 

that Is why, they chs*ed the ..td .sr. The Idea behind is that 

this asterisi portion of the ?sct$hav* bun convenientlY and 

saføly omsitted in the facts which cøtitUt** or throwl liQht 

on the behaviour and honafid5 of the. officers asz?uzetflQ duty 

at eyoup ain. 

(d) 	The inquiry o?fIasr has not dealt with this point , 

P*owpvsr he has •ev.tly c,Lticii*d oa the conduct of this 

of fjoes in his  rcspst which is *An**urs tS, P49e.19, Psi. 

8.1.2 (entirely) . The officer would have istimadiatelY on find-

in3 that the car did not stoo at the cite of signsl would 

have soared the dtvev by fire in air or in the whoel. They 

ouQht not to have stood silent and #11OW the car to case 

at*y by ovot taking thee. Thus the icpotant •sp.Ot has been 

'nct'tsksfl into Consideration while ?reLng the charge wl4ch 

woi1d have thro*is light on the LntjguitY or comptaflCY of 

the •ft$.cev. 

(,) 	It is submitted that the ?sctse is on record that 

sy ..tf caught hold of 3usab Petal who ceonsd the doot and 

took seat in the car and I had a hot discussion with his for 

rrslstercs. 

(r) 	The fact that therea?tet Aziz Aiiad took seat in the car, 

T tried to pull his frogs the car and he shut the door sy hand 

vs. cleeced in the door and I got pain and injury on sy right 
rMSt0 

hand. This nest of my roll has been str"ait.d byLsIl the sapoys 

and officers. P$ouever no note or cognizance has been 

taken In the charge and as a cona;quaflCa has been taken in order 
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1* sr1Ln.1. Appoal and petition erdare end thareby * 

great Ln3us%ce has been Caused to as and tMi.?ore 

order Is bad and des4i*e* to be act aside, 

(g) 	It is subeitted that In the captioned e*sa 
nearly b off iCail are Inuolvadg and their authotitl.s 

to L*p*c the Densities of Ji**L*ssi Vies 

a*tvLce a;. dLrt3rafl, $hri 092aftalLog Inspector of 

custasso  Custos 140us0 8  Seisys at th$ ciusisi tifte and 

now also La undør Collector of Cu.esa è Ceøtia& (csa 

fLm3kot $htI V.T. Kanteadjas  lnepøctor a? Custo*s & C.U., 

was taspestor undøi CoiLsatoiste of Custo4*a 1 Central Cs., 

t1a3k4, Ihil 	VIraJL, Inspntot Custemiss  ShoreGucid 

so 	Iaisye, Shri *.C, Radio $upoitntandant of Cu.t*s, Shais 

Gu.td 3alaya g  under Callautorato at Cuetuns e C.Ca., Ah*sds. 

-bad, 5hrI V,K. Thekkai & Shri L,O. 3Ivra3anL, linp.ctati. 

units at Et%aabhelL.s are. under Cai1estrate of tusto.s 

(t zsbsntivs), A icd*ba1 and thine?ara therm era different 

authotitiea c .tnt to ispasa penalty of disaIs.d on 

thee, under the clrcuastancas, it IS 5tKIt0fl Ufld*i $4e 

Is at the C.C.I. C.C.A), that ardor of coeaon jrocasdLngs 

should be Issued by the president of IndL* at the Initial 

stage and the ardor Of such 604waft proceedings suet incoiu 

.parst, the nans and dssLnatin of officer functioning as 

diectplinary *uthopity in isapact of thae o?Ue.ts and it 

*hot4d also incorporate Under 4hIt procedure L.as preesduri 

presgrLb.d under Rule 14 Of 14 of C.C.S.(C.C,A.) Kultis of 

165 are to be ?oUow.d. It to also Lsoueberst upon ceepostt.nt 

Z'IsiplLaatery Authority who have to serve the charge sheet 

to the a crned attLeet. the dIsiLplLns.ry authority is 
required to hold inwiry against the Ctsv.rsnt Servant 
eni is required to drav.up or cause to be drewn.up (.) 

substance of Lmputatttn of sIs.canduct of CLbshavIer into 

$ofinfte and t*isttngt article of chsrca wader Rule 15 of 

c.C.s., (b) a etetasent of iapwtatjen of eli—conduct at 

Ls'4a.itsvioi in sup;oe't of each utilo of,  charge which 

shell ccntsin (2) etat*a.nt of raluiiant ?scta including 



sdaLlaten oV coamostaft aide by tha Govarnaant 5,,v,nt 

l) a Ltet of doeuiants by whiahe  and a list of vitn.ss. 

by whos the sittOe of thar;s axe propesed to be sustained. 

N4fl0 In khe Captioned 555* the di$CipLiflhI)P •uthoity is 

not an Inquiry OMW and the •OissipUnaty Authority $hi 

O,t. Pszihat has tt tu.d ahore sheet to the conaarneø 

at?is.rantj thereforis the essorsedwe Of Gh&fp and arUsis 

of ChafgO fislad vidO *ansug. I and It dated 30,.e3 by 

$Nri t), o  Ku"I is bad in is,, b.amusi it is diasvplinary 

Cuthority who LA xegsLred  to draw or cause to be draws the 

een ndua Of ohe:çs undu Rule 14(3) of C.C4. (C.C.*.) 195. 

5hj, B•Vft Kua IS ".Vat sited as discápiiurskyatatha,fty in 
this case end $a the entite asso Of char;a and •ubseiu.n$ 
proceedings is L1lesi and bad in law and sgsinst the pvinCIpls 

laid dawn by tow and eminst the pzinaipie of natural Justice* 

t ispaxtIftant t *ta tt thivok the ohaige sheet 

(n.so) da.ud 003 hea Wea La•iwv,d by Thu 	• 

a? Cuitisa, Msdsbad Shvi .t. P uiher 

O 	 6 C$n,, Ftjkt has OpUa,d 5O**OO I0401JY under 
fluju 10 C 2) (1) ,f tC,A. Ifti for OwtuGG pcesLa3. Tha re 
Li no opcj or iny 44 iUM44 how the dLselpjAnary wtthrLty 

b4aa c*sn*4 ?ron Shri 	 Collisfta, of Cuetaàs, 

AhN44044 to %hri fEL. Pa,lhai, Cs11s3t2jr of Ct,taas 4 

fljkt thIt shau naa ap icatton 

 

of *t,d and gross IeçjUang 
an put ? the :oap,iL,a 4uthovitip In o:ds:in; and aonductln; 
POaodilga, 

I) 	IC La suIt 	that t1wra 4kro tui distinat eniJ 
di??as*nt sutiu*Lty iij, 1 .C41144011  Of CW&4"8# *ha,d.ba4 

C11 ,0t01 $1 ut*ss a C. .,*taJioC uha sEa tsam 

t,a be dissiplina,g 4utIIetLty In this save ibv*6v#g ae.e at?Lis 

und, 
 

C 91"GtIOt Of Cu4t0*4, AftooJobad vtia i*1oopstsn 

*utboLty to •tspo c1.1ey. Of d1s316s.3, on thom 	as 

there .r sees other offleats under cslLsste,.t. of Cysts.. 
4 	

ehe is Quepets"t luthaulty to L*pss penalty 

of dia.j...l, an thee 

pr- 
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i;): t13 	 tilt 0fCJV14&44U f4 N.IQ le 	Into 

pi 	LnrJ tr 	 io Va ikci on 	dar dLri,cttn 	. 

iXLray actiois mizinst all 3f UNts to be tsk.n in 

C*fl todina, Thu 	4ar of ft?i I.LJs3r1ft4, CsiLstor 

of 	it - 	& C. 	 itsJ 21011.13 And 21.12063 an 

4&1 1-4 Leui and sUa&not the asndstary provisions at $uim 13(i) 

r 	(c1r.A,) 19865. thersf'a 	t'64 entire pi's.edtnQs 

ottjith tha c'iars ihte starwo vjtis$ed, 

It is suaitt*d that thouoi 1Vs,i 41tlaliv of siamndu 

has Awon LsusJ to the APP1164nt by,  *tiri ki ev. i(wiet, Ctl.ctor 
of Ctss, khwa44tad thu oppointojint of Inquirf r?Ttassr 3hri 

A.X. 	c 	 of .%igLX*I'cU  for 'b*pttet1 

i'U1 Lu 544 by SNIL 6*LPjX1h41r6  Co11*;tt or Cit*s 

C.Z., kalk4t 4hkUh IS bJ ift JAW jV  agiLcet the yule Of C.C.S. 

and tçjLsat 'ha tiiLw of nstzsl jt*tiecz, 

() 	It Is *ubettt. that Ibil. b.I. PsLhar, Col)..ctor of 

Cu,tcm. 	C,*re1 Cigkslft kejkot first issued an order dated 

t.er$n r Pio U/1O(A) (Con)23/82 end 11/10(a) (Cvn) 

ra.21/53 wr.1n M aained Ihit A. &  Restoflip csstssioner, 

fcii tntatry, hcstiewei Vido his letter dated 21.12.33 bssrin 

even sbar, ceneelled the said order without qivLn my 

?**40no v  it is surprisLag to nuts thet on the day he sppolnts 

the ssae porson i,s. on 21.1.33 as an inquiry tfUer. 

4ei seaeofls or a*4e06tian Cr. forth coaeLn, This shOws that 

the sind of dLscip1inrjr authørtty is uovorin2 and I*CC*lstin9. 

Thui the apifnssnt or 3hvt .(. $mstoL, eomslssionei La bd 

in isv and aafnjt the ,iovL*Lng of tJts Act ur rules in force. 

Tlsirs?ura the entiro Lnuiry cotsduotsd by his stands vitiated. 

(1) 	It 113 	tMLtt.,d ttiat, mu ortbir of e,actn inLry hss 

Won 4v4 by 	ut 	 to t 	1r,ftt rf t*dLm on 

b.P1efl' of Pro#Ldent ef Isdjtj wide Fij $..Cl14012/3/96 

.'Au'I1s3 datsd 2rld layl  19$6. jo tAtis ildeP ts 	sctor of 

AOJ690  h00 b.n smksã to ruititn riag jisgiplLnary 

14 

utbuity,  for to*Itwn rucc.JLvis, Cte .r a 

*jkot 



Ml •tsaJ1 atrtid and fwnCtioø44t *3 dt5C111$rf 

authurttf 

 

froa 2 011.83. Th.at*ft* the ,vder and the 

pgec.edLr; con4u;td fpcior to the order at OrosidoOt 

dt. 2nd Asy #  186 are #ithrut authority or jurlealation 

can not survive in sys of isu. 

(a) 	It is •ubiP.tId that the ordar of President dated 

204 *f, 19 can not haIO any retrospective •ffect and It 

sen not be given force of ap#tating teas 22.11.3. Thgrs?or 

the entire Lnquiy frcc apvotntaant of  dissipZinary authority, 

Inquity fricax, issue of m000randus wf sharças are uni.w?uZ 

unjust and iprpez. this Ln?LrsIty is uncurebsis and can not 

be rectified and givsn a igsi status on a*ovsa Jf  technical 

rror, therefore th4 entire paaødin,ès are LUsal and 

deserves to be th5d or setsaide. 

() 	It is auboitted that the order of Ptseident datvd 

2nd lay, 1936 0  n tsmr• ,n faae of order itself states that 

It ias a retrsp.ative effect, It has also 	har stated 

that trsa inquiPy which hsi bson Soibduotad priot to the taue 

of that order be Loai. Th,re?rs In abs*nce at such 

saving clause the ordet of President dated 2nd sy,14 

Can flat b. 1At*ZPI.td of sonsttusd giLnQ legal status or 

validity to the prior proceedings which £tes dread)' b;sa 

staxdatl ?ra 22.11.83 tj 2nd May, 136 and thua?cre the 

entire proce.dinii Is bad to law and stands ,itI*tsd, 

(e) 	It is sub1ttsd that the PreaLint has ben kept in 

dokna.c, at the time of Løauanca of a4er dated 2nd -Uy #1996  

abut the c;'wu prace.dtfls dated Z291il oO arderei and in 

progress as per Ci.1tcur of Cisto9 	C.U. hiiJkWo rder. 

the Prealdent has n,t b:,n ejprLsed of this iaotant and 

vital fest that s?ore 24 years back the Colictor of tu,tss 

£ C...., Ftajkot has sireaJy isusd on ot4t at csafl precasdIns 

I  on 72.11.33. It this foal was brvught to the øottca of the 

President bY placin; the r.legant saterist 001 dLglosLng the 

true end corrvct fOUtt he uos4d hiv* tatht cancelLed the 	tdir 

r Coll4ctr of C, A 	 art iould hews lssuqj a fresh 
0 .11.. 



one or would h#va tautd ordet ,itb rotraspactive eff*ct and 

regularlsed of LsUaic4 th 	ot of tha, toltwcr of Cut.i 

e3kct,, Thus thi Presicknt bainy iot saiprvisiod of 

true tilid vital fact -anl airtumstances f csr the bait raesona 

k%own to the co.rned 3?Vtcars, the ardor •u?ferss ?s.s(?,oe) 

iIicur;bls tfi etLi* u1ch vitiat.s the entire circsaedLvQs. 

It is 	Ittgd that the order ,f Prdslcknt dtd 

2id 	 bnrots light on thG aubjct etter enJ lisue 

ri conrizoo the 	 tte5nts of 

ordr o f cs.'efs ptoc*edingi to be iseuedby I zesidont of India 

in this cse, Thaf'e the order at C Uictor of Custs & 

0 

	

	
'ijkt It bod 1lluçoL and without jurisdiction. this 

in?tratt ;oue t the ttot of the aeea and t rv?re the •ntire 

.rdar ispasing ponaity deiirvee to be quuhid. 

It te subitteri that in the •iitite ames the reliance 

has bean Placed In •ttujnta of aeac*n.d. Thwró is no 

indent ot btotjie a tine, SeCtion 30 of the £vllance 

ct prohlblta ni IHitCica the u*e of stitjeent of csccusid 

for baeLnç conviction vithaiut Ln4e.n4,nt Carrabontive evtSenc.. 

The lint of itioe at 8ft,j#xWr41V Cr sasa shows that not a 

can is Lndepandant porsanp but all are of?Lc.s, therefore 

04 	 aai eln is w'rrented, 

It Is subtiitted that in this case the Inquiry officer 

ihrk A.K. Uestj hme he14 Ira pen 5.7,2 of his inquiry report 

bamrLn 4o. 14/ 1/4  (SO) detad 2.12.04 that ihri ZantrGdis 

i, cjntnai fiura of thic cese# He received tPas infozaatjon 

COII,eVOd to $ iet.nt Cn1lctur Cuts, 34n..r and reeeived 

rist,ucton, and carriod out end c;çniasd the ieplètatin 

of in?tjn 	Liaced the eta?f çwe difrenent dutj to 

diffelant arrLoarl's 4ii first 2ave duty of p.rnZUraQ and 

ap 	at alt,'ls -)4-tty he FizejU a.ith*that efficers p.rfor.ad  
at c'atiJ 00iñ4. Jhefs 	ar Ira qistjoi did nt s*opptd 

event .oi's ainLJ at cycus points he ehaisad and found the said 

car in &bonaamd a'itjon he 0a4100 fr acnt ( 4hri 9haliaj 
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.1.12.., Yk 

n8 hts o pays ?rcn Sclay& 3ctty nnd gave gwWfla duty to 

s44Lcan iud his scay and Went fe CallaWfil oars OWN 

thu ap4Lcnt (3ht ha&La) caniud out guarding ar the car 

is quastLn vty ralthfully and hanastly till ths etrivuL 

or LhL Keabludia to the place ahe the obsndasad car use 

fosod. it is sisbsittsd that no other duty bias 3sven to his 

or Shil salts (*ppliasnt) wasmespiets an arrival 

of hrt ltas*rodis and othet b??Lura at the aeu*isi pisa.. 

the disciplInotairl sistherity has aLsdL,utad hiasetf in 

holding that spplL*t did not ssnsLtsd it nueuuy to 

reoe the uw with a1119.d cntrebond to CL,stna House, 

Sajoya and safe pleas. The?s?ars the order of disaipilnary 

.thurity is based an twisted and •oMoQtsd story made pus. 

Lernstnary an supj,sLt1an and prapa 	sn whioh is bad in law 

sad deserves to be sat asidi. 

(a) It La tubmitted that Si 	haU•a was not asked to 

resois the *oods by the or r Ivar in.'ehaia of the opststtnn 

and uo as.sd tt uss&fl the said ottloot ol eaq, Shz'L Rontradie 

the sass hsa bean una p.rteat2y and sinaLatly. It is OeLnQ 

bsyand the ssopa of quotd,149 duty oveating the applisont to 

teks aia, the Soado ?xaa ptaso of sbsndoir*snt to Custom House, 

Salsys as sla,iMpø, Tb.;,?arø the charge of not r*eving 

the god$ to Custa. House, $.2sys vithout sps;i?ie order or 

ci tht.st  indi.stLun shout It is baud on ssappomib*an and 

prsatmptias and the,*?. It Is bid in liiw sd dusives to 

be vsast.d, 

Ct) 	It La $ubsittsd that the shegs as of aLLele * 
or ease stits. Uiat 0  He (ihali.) did net eansidered It 

Asoossosy to ranove the (1aeds 	hass use no qw.stLon 
of considsratian as the orricer .Za*die,, Of the raid 

(srstion) use cxresant and he (ha1ia) vu to usl.t Pits. 

(Kentrodia). 

$1 
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It Li cSyst6l deer ?toa Ana..Ii the i*ptitaan of Lsgcnduot 

that the au.stias of tsmoviog the sontrebarsa use sug.stsd by 

Oit 3hrl GoSeSing to $htL sntra4js and tt*es. but *ufL 

(Ln41adLn t,ntxodt.) gave rpi', This thtous Uht on (ha teat 

that 6hjL ttto410 ni,,, in*shs,ge of the party ss net 

inclined t• the auggstitno? resove) of goods end therefore, 

haw (M,.etsu,) the eplLcant can veove the use without the 

Gctki.flt *$4 .QSLtt the wil.) of thri KsAtlr*46 UftIcir of In- 

the patty# Iharefere,  the charge is vspa. and Md and 

dssatas to be set 

it is subsittad that in *im4 artitte t*f chBre it is 

stated that She did not tae any *ct ton whatsoever to prevent 

and resist the ssucQIars of Salayo ftcsm taking afay the a?omat 

Riva t* c.v with Controsad 000ds.5  

it is sutmlttsd that ?soatht rououlaq.,11440140 of,  

jecard the shstg, stands re?w$od. 

(4,)St6tseent of ihel $hlvsing * 3saad*i Custss Satsys 

thare Gu4d3.'J.1GP,1 of report of  Inquiry uffiser dated 

06 

	

	4.9.04 U thitti was heated dLscusston bstuun Slits 8h41s and 

fwa,t Petal • 3hvt bjgi* tried to stop h1ia (ton de driving 

steay the s9t. 

(Li) 	$apost of 3hri 1ieUa deted 11.7.92, Pse.2 è $tst.a.nt 

dated 22.7.92 3.'7 	It is atatid as andsi 'it about S4.00 Mrs. 

Goce v*ar pspts srivsd $54t etLr C*S DVIO of  thes was Vuss? 

Haji Abdulls thay* wtiiie there we$ • big seb IvuGvnding the 

place, it this time Kantreis, 3Le..iiM Thakkst & others Ctsup 

t its?f strived in jeep • )ivrejsai Iiepsttcr bad ease talk with 

lUau? Neji *bduUo ihays uuse Yas? Patel end also he threaten 

to the ate?f that the g,epl, 4020 reedy to *ttsak It cat is 

taLned. ihesa cthøt pepie 	,d tswatds cat and they hijedied 

the cr at this time I trLsd to stop thea but ny hand was ?Lzsd 

In cer's door, thero was ne oocsftion a at su.rt to iso from 
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oth; aftiaors under tho abie crt at4tsL *y hjrd U11i0h wdD 

?iz*d in ties ($r t e dao* wai 

state.,nant of 	 Inspoetat dated 21.7..e2 

Page 5 hv 3tMct zi Under & 

'I*e cs back ssqsins started it's dieiussiofl ragardiAg the 

cci, he oice triad to seat in the car, but insptoi ihrl  th.LLs 

ecd, hi.s cuae t3on, He started tsXkin to us in high toie and 

busoa subsequently he got Ajij Adsa, a bay i4th bearad seated 

on a at.sini wheel, the push car q0t started', 

Statesent of Shri q.i.Ch.uhafl 1sy 4hery Cird 	Lays 

dit*d 23"742 is as under i 

Uffieau 	ce othei three erns had hot disu' 

sLcrn I hwd no idaa &i t3 urat it ,as dtsiaad eDo ocruon trca 

the crcvd act In the sotr car, however 3hri IMMS11a inspector got 

his Out ?rom the car, thin eftan anethar parses uso making hot 

dLecusains with o??iaa,, a gain one viem sot in ot an6 the air use 

renved by pushing.5  the mbuva ?scts hue beaft D.n?iirsad b? 

Chaihan in cross •*sstnatian haters the inu1r ufVioi on '.9.840 

or iti 	 spai iatd 23'.7u' to • 

under & ' M1.e suso tLm Vauf pssj eii* on biot, first Ka 

want tow4irda øtl.Lii 	U ca*s bIt, then h Pai 3 hct diaorneLon 

and he *at in U'*. C419  kiri £If4L** 30eb Crd him ct4 at the 

car than oft eAn oat. its thea .car utP.r ptwmstv s.sh the Care'. 

(V tj 	3tav:sx*ivt ihti Jiftesh ). So S000y dated 22.7.e2 Is 

as w4: * 	,rsan ns. E'u,u? P*tii s and f sty san cams on 

buUit and he discussed with officers. I do net know whet was 

the diawtssi*it .t that man want ona bullet to Custom House and 

returned a?tr ,ats the and started discussien with SPin 

ahsb and ether otticars, th.re  after he sat in the cat and triad to 

start but salia Shhob caught hold of his and brought him out 

of th, car mi the hand of Shri 8h.iia S.h.b was et?iz.d with 

.. 15/" 
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the door of tha car. ' The above facts has been confirmed by 

Shri Dinesh 0. N. in cross exawination before the Inquiry 

Officer on 25"84, 

(vii) 	Statement at Shri K.X.Jade1js Sspoy R.C.P. Khac*bhalia 

dated 21-7.82 is as under * " Then after one parson tried to 

talk with Shri Bhalia sahab taking him aside, I could not hear 

the talk as I uas etanding away from the car, Shri Jivrajani 

Saheb was also near to us. At that time one person set in the 

car but Shri bhalia Saheb caught hold of him and çot him out of 

the car". 

, 	 (viii) 	Orderin-'origine1 (Adjudication) aearing No. 27/Addi. 

Collz,/1983 dated 3tJ4.9.-83 from F.$o. VIII/10..33/0.C./82 Page.i.5 

Tha said Yusuf Pst1 has tried to take away the said car alonguith 

the five teens of the contraband good... He took seat in the 

said car, but the Inspeti Bhalis made him get down from the 

said car after a hot diacusion". 

(ix) 	Report of inquiry Officer bearing No. 14/AXR/4(60) 

dated 26-12-84 on Psg.'.lO last thtee lines 5 No doubt it Is on 

record that Bhalis has offeted some resistance for prevention 

of taking away of the car by the sauggiers" and on this bases 

he says that charge is partly proved as the attemptaM could have 

been made very early before arrival of the mobs and by immobiliz- 

ing the vehicle The other part of the 	observation will 

be discussed in the coming pert's. However the resistanc, and the 

tt.wpt to prevent the taking away of the car by the smuggler 

has been proved undoubtedly trora the facts and evidence on 

record shown and discus.d above and therefore the charge framed 

under statement of Articles Annexur.,.I and statement of 

imputation Annexuxe_II is totally disproved and therefore the 

charge sheet deserves to be set-aside, 

.. 16/.. 00 
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(v) 	The iniquiry officer as well as the disciplinary 

authority has f'.iled to aipaciat. that Shri Kantrodis uas the 

propaY officer lnchcre of the operation as central figuzu in 

this caso and ihen Mr.8halla was engaged in hot discussion and 

pulling out the Smuggler Shri Yueuf ratol frorm thz oar and his 

hand baing affixed with the door of the oar N1r.untrodia and 

others should have taken initiate or aiths' firing . in air 

or firing towards tho wheel of the Or so .s to irsrnbilizo the 

oar and ere the nob* rather than to saomv a silont apactator, 

on tho soSon, It may be aPPrLCS.ted that t.hp untire opsstfo& 

was not a one sant show and Shri Dhalis should hew., been supported 

by soe action by othere tt the material tie.. It is the riçtit 
and perfet refl he hac played and the fuotration only incurred 

because of non support by others. Therefor, he ran not be held 

responsible that evantheugia he had a service revolve, and 

cartidges he did not made use, wh.n other c?fic.rs like Thskk ar 

are givin benefit of doubt due to darkness said darkness would 

hay., elsa affected Shri ühalis when the car took motion and the 

range of revolver would hard.y fulfil the target; and the mob 

ithuut being scared would have attack the o?tic,r'ø for firing 

or •i$m.fir'jg. 

(u) 	
It is subaittd that 'charge sheøt there is no material 

rsgarJjng compitancy of Officst and immobilizing the car. Th. inquiry 
of?iciu has aulectad this words from his own pocket and the disci—

pinary ahtz* authority has vezy convinsantly sad, use of this 

wcd. eventhoufM there is no material supporting such action or 
inetjoii. Ihereby the inquiry Officer as wall as disoipljnry 
eutherity has travelled beyond the scope of chge sheet and for 

that material no scope of 
def,cø has been extended to the 

applicant where by principles of natural justic, has been violated 
and therefor, the order of Colir. (Oiscipiinisry Authotity) and the 
order in appeal and the older on petition iseusdi by different 
authorities stind* vitiit,d on this count also. 

.. 
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It is submitted that word immobilization consists 

saperate and diffient moan!ng which could not be included in 

word guarding of duty. It is also submitted that the removal 

or contraband goods from one place to other can not be canal-

-dared as implied meaning in act of guarding of duty. Shri 

Bhalia was imparted guarding duty only till the absence of 

the the officer in charge of the operation and on arrival 

of such officer his duty is complete and it any further 

assistance wanted or necessary the same shoul.d have been 

specifically ordered or imparted in absence of which all 

that is said in charge sheet is an immaginary based on 

supposition and proposition and no penal action can be based 

S 
	

on such vague and imaginary evidence. The dIsciplinary 

authorities and other appellate authorities have acted on 

such 	tilrasy evidence and therefore the orders in 

Originul in /ppual and in Petition ars bed in law and dei.rves 

to be vacated. 

It is submitted that the Inquiry Officer has held 

that the charge against appellant is partly proved, however 

the disciplinary authority has in his finding held that 

charge is tull/ proved imposed a major penalty. It is worth 

noting that the disciplinary authority has not recorded it 

reaaona for such die.agreament nor he has recorded his own 

findings on such charge, It is submitted that there is 

sufficjnt evidanci on record to find that Bhalia has made 

surficient resistance and attempt to prevent the smugglers 

from taking away af.ra said car as discussed in (u) (I.) to (ix) 

and therefore the disciplinary authority has acted contrary 

to Rule 15 (2) o? the C.C., (C.C,A.) Rules 1965. Jhers by 

the order in oitgin and other appe'late orders tis a consequence 

there of stands vitiated. 

(x) 	It is submitted that the order in original states 

that Shri bhalia Inspector be reduced to the lweet of the 

time scale of pay of Ri, 425 to BOO for a period of 2 years 

from the date of this order 	It further directs tht 
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$hri ahalia will not aan incrmeflts of pay during the period 

of reduction and that on the uxpiry of this period the reduction 

will have effect of postponding his future increment of pay. It 

means that it has been given cunsulitive effect. However order 

in apeal in pra 1st states that the penalty of reduction in 

pay to the lowest scale of Us, 425 -BOO for a period of tup 

years without cumulative effect was imposed on shri Bhalia. It 

is submitted that that this shows gross negligence and non-

splication of mind by the appellate authority to the reality 

and truthfulness of the order. The appellate authority has failed 

to taa into consideration the serious and graveness of the 

punishment awavdad to the applicant and there by he has not tried 

to go in deep with the representation made by the applicant and 

has simply signed the order without taking co2ntzence  of seriousr-

-ass of penalty imposed on the applicant therefore order is bad 

in law and deserves to be set aside. 

(as) 	It is submitted that the order issued by under secretary 

under name of President hs failed to eec ths4 order in appeal 

and his order is based on reading of order in original which 

sp.ak$ of penalty of reduction in pay to the lowest stage for a 

period of two yeari with cumulative effect. This also shows 

nonapplication of mind whereby the order stands vitiated. 

(bb) 	It is submitted that in order in appeal the appellate 

authority contended that the sppelltent has been eff.r.d 

oprartunity to defend him5elf on point of immobalization of car. 

Thu point has been misconstruded in the entire charge sheet, 

There is no mauriaj or any indication about inimobolization of 

car in the charge shuet this has come from the pocket of the 

Inquiry Officer which is mentioned in Inquiry Report, The disci-

'plinary authority has pickedup this words blindly without having 

any material whatsover on his imagination. Therefore the opportu-

-nity can not tjaid to have been extended by making different changes 

in meaning from charge without giving any specific particulare, 

rherefore the Jrder'-In..uzigJnaj and the Ordar-In-Mppej are based 

on Pràsumpti0.rl and supposition, On this count also. order dsiø* 
an 




