& CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENMH
AHMEDABAD
0.A./T.A.JC.AR.A /MR No__ KA 04 v _QALEYG
s
APOLICANT (S) COUNSEL
VERSUS
'a A o W
RESPONDENT (S) COUNSEL
- W em o= - o oiehety L =5 SRV M S S N o -o—----—.-n-—-l.
DATE 1 OFFICE ORDER ORDER
-———--—E ——————————— —»—~--~~~-v.-‘-—~.
. |
g
i
\
|
!
i




!

Rt:pOrt «

QfLice -

i e PRI DI ISR S R R e e

ﬁ|l s st P et e <t e et i B S 8

:a:ﬁ--\
- ————— —




Office - RepoOrt..

R.A. Bt,37/98 in-0,A. No, 6222
ORDUER

5«10-98

26-10-98

— -

- o ol sy

Two ‘weeks time is grantéd for

removing office object ions,’

- (PG, -Kannan) By o (V.fi@adghakrishn
Menber (J) \ \Member (A)
o

Two weeks-_t ime is granted for
removing office objections, After
removing office objections, ‘mg“lifétry

to mi¥m £ix R.,A, before the apprépria

Eendh-

7
(P,C. Kanmn) - _  (V.Radhakrishna
Membe r () Member (A)

szmxmmxmkxxnimxmmm
fﬂmnmwmaﬁnm@mxmmym
mmct gt smvainpaicbmmey gtk
Eﬁmdfmnxkxxbmﬁmﬁmm@mg
Bxxmiy . J

A REEE XKD B




OfEice -

e o 2 g W Do S, S T W I e

i P e i TNy A . W e T SRR, R e e
- o — g s T et sk S <O ikt

s s P et o Pt S e




_ R.A, 5t.3%/98 in 0.A, No, 6243)2
OR DER

5-10-98

26-10=98

bidicr e e e

s o

Two weeks time is granted
removing office objection's‘.
Ph—

(P.C. Kannan)
Member (J)

.

Two weeks time is granted
removing office objections. Afte
removing office objections, regist
to mivm fix R.A, before ‘the approépri

Be nch:.

‘J/\ > . ’ k“g
(P.C: Kannan) © .. (VeRadhakrishnan)
Member (J) A Member (A)

§

-

RHEXKB YR AE KK B X KRR K EX G AR RERE

mmnmmﬁmxmbggmixmxmxgxx
mmﬂ:&wmﬁfx’mx&bﬁxxﬁi&mxmgiﬂxyxkﬂ
FREx £ XK RE RO E BB K RRXARRLRPXXXKR

FRXERY

AR KKK I KKK KKK,




R.A., St. 37/98 in 0.A. Bo. 62/92

< -~ B S e S T i ~ o T R e
N Ml i QIS0 RUPIRT . OR DL R
: : e et e —— s 8 o 1 T e v ——-——n o . - o e re———s —— .
B e vemmom———e. e e i i - 4
»

12-11-98 _ o akesh 13 Two wm more weeks time is granted

v U for removing office objections. After
IEUTRVE FER ; . (s ﬂ :
ey 19 4e removing office objections, registry to
‘U !
e b‘- I . g
Waq 1. Ronoh | fix R.A. before the appropriate Bench.
g AT :
be tv¢ {

J
[}
{ A

C | .
| C?GT'-.\W 7 L\/

! (V.RAdhakrishnan)
; Member (A)

|
|
i
|
d

i .

27-11+98 Even though sufficient time has been
‘ .
' - granted for removal of office objections,

| Objections still have ot been removed.

Registration stands declined.

(P.C.KANNAN) (V .RADHA KR ISHNA N)
; MEMBER (J) . MEMBER (A) |




|

T . .~ ———r . W p—

i in]
I\

T ——— . . ——

O R D

|

Co REPORT

i N

\JL“IU I 1

s . | ———— o — I T———— T3 T

|

P et
1




~ P.A, St, 37/98 in 0,A, No. 62/92
3’}’ G40 I0 L REPORTD ] ORDLLR
i T s i U W S SESN S PR
!
i
!
12-11-98 *; Two ym more weeks time is grante
= : for removing office objections, After
' 2 ‘ removing office objections, r=gistry to
fix R.A, before the appropriate Bench,
?
(Ve Redhakrishnen)
Member (A)
f |
i pt
!
i .
27-11-98 Even though sufficient time has been
{ 2
; granted for removal of office objections,
; ob jections still have not been removed.

Registration stands declined,

(P.C +KANNAN) (V.RADHA KR ISHNA N)
| HMEMBER (J) MEMBER (A)




bR

QRD E R

i e

DR,

QWEICH REPORT




CENTRAL ADMINISTRATIVE TRIBUNAL, DELHI

?PP ication N o Ry \! "’57' Y 1y R of 19
""]'ransfer Application No. ¢, ) Co 92 Old Writ.Pet.No. ...... ..
CERTIFICATE

Certified that no further action is required to be taken and the case is fit for consignment to the Record

Room (Decided)
Dated: ‘\5\ y L\ Qax

Countersigned.
u\
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Section Officer/Court Officer.
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Judgment / @@@%f'by
(i) Hon’ble Mr, [

(1ii) Hon'ble Mr. T ov. Bbut M LI

r\a m,,,&»u., IV,L,_N_‘H, M 1,:#)

and

i

Both the aforesaid Members 2.
are functioning in thls
Tribunal.

Hon'‘ble Mr.!’ ;?\)ag_a&\f;&'Wgé;m,w M3 -
still belongs to Local

2ench but Honfble
Mre TN (5l M(T)
a Member/ V€, of g{bwuhjy C
Bench,

1s now

Both the aforesaid Hon'ble 4.
Members hth ceasgsed to be

Members of the Tribunal,

Hon'ble Mr., e B

has ceased to be Mpmger of

Tribunal but Hon'ble Mr.
——__1is

available 1in this Bench,

Both the aforesaid Members 6.
are now Membsrs of other
Benches namely y

and
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Hence to be placed before the
said Members i.e,
Hon'ble Mr,

Hon*ble Mr.

Hencc may be sent for
consideration by circulation
to th@ sald Members i.,e.Hon'ble

Mr. (/. Krdhak uipdowpor, m(4) and

s
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Hon *ble Mr. T /v

Hence to be placed before
Hon’ble V.C, for constituting
a Bench of any two Members of
this Bench,

Hence may be placed before
Hon®hle V.C. for constituting
a Bench of Hon’ble lir.

N who 1is

availapie in tnis sench and

of any cther Member of this g
Bench for preliminary hearing,

May be placed before Hon'ble
V.C., for sending the R.A, to
both the Members for
consideration by circulation,
I one of the Members is of
the view that the petition
merits a hearing, reference
may be mecde by Hon'*ble V.C, to
the Hon'ble Chairman seeking
orders ¢f “he Hon'bls Chairman,

Therefore, orders of the
Hon®ble Chairman are

L T By b@ obtained by
Hon*i.
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. Durga High &chool,
. Asst. Collector Customs (Rtd.)
Maninagar, Ahmedabad-380 008. Special A. P. P. Customs (Rtd.)

Phone : 2126322 Advocate High Court Gujarat
28¢7.1998.
To;

The Registrar,
Central Administrative Tribunal,
Ahmedabad «
Sir,
Sub : Review application in O.A. 62/92.
Kindly refer to your G.A. 62/92.
I submit herewith Review application in 0.A.62/92

in duplicate and one spare copy for respondent for favour
of kind and sympathetic consideration.

The affidavit duly sworned by the applicant is
attached with Review application.

The Vakalatnama with proper court fees stamp
affixed is also enclosed.

The Bankers che&que of Rse50/- payable to Registrar
Central Administrative Tribunal bearing No.380012007
dtd.28<7.98 is enclosed.

Kindly acknowledge the receipt and oblige.

/;!oﬂ;% faithfully,
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBWAL AT AHMEDABAD,

REVISION APPLICATION NO. 3 7~ OF 1998,
N

ORIGINAL APPLICATION NO., 62 OF 1992.

D.R., Ehalia. oo applicant.

versuse.

Union of India & others. oo Opponents.

M2Y IT PLEASE YOUR HONOUR

Brief facts of the application are as under :

1. The applicant was working as Inspector of Customs
House Salaya Taluka Jamkhambhalia, Pistrict Jamnagar,
Gujarat State at the crucial hour of incident i.o.

from 1.6.1981 to 31.10.1982. The incident took place

on night of 17.7.1982. The applicant was member of a
party to intercept a smuggler and the smuggled goods.
*The applicant could got hold smuggler Yusuf Patel

and also his car loaded with smuggled goods. No other

of ficers five in number helped the apnlicant to

resort other means to keep the smuller Yusuf Patel

being detain and goods to be recovered from car
intercepted by applicant. The right hand of the applicant
was danaded due to closing of the door of the car

which was forcibly taken away by the mob. The other

five officers did not assist or hold the apolicant

but remained silent spectator though they were in

charge of same duties and were having amed and

ammunitions.
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Action was initiated against the applicant and

other 5 officers and chargesheet was issued ZAnpnexure-I.

2. Shri D.R,Bhalia, Inspector of Customs, customs
House Salaya while functioning as such during the
period 1.6.1981 to 30.10.1982 exhibited gross negligance
in perfomance of his legitimate duties xx=® in asmuch
as on the night of 17.7.1982/13.7.1982 when he was
asigned guarding duties of one Mmbassador car No.GJP
5926 loaded with contraband goods 5 gm.Tins of wrist
watches he did not consider it necessary to remove
the contraband goods first to Custom House of Salaya
and safely secure the goods and he did not take any
action whatsoever to prevent and resist the smugglers
of Salaya from taking away the aforesaild car with

contraband goods.

. The said Shri D,R., Fhalia by his aforesaid
conduct faited to maintain devotion to duty and
absolute integrety and thereby contraband the Rule

3(1) of Central Civil Services Conduct Rules,1964.

4, Shri A.K. Rastogl Commissioner of Departmental
inguiry C.V.Cs sulmitted his report dtd.26.12.1984
that the charges against the applicant were partly
proved. However the Collector of Customs and Central
Excise, Rajkot after perusing the inquiry report,
defence reply etc. and held that charge is fully
proved disagreeing with the report of inquiry officer
and imposed a major penalty by reducing to the lowest
of the time scale for a period of 2 vears with

commulative effects.






B The appeal filed against the impugned order

through proper channel has been rejected.

6. The appeal made to the member to the Central

Board of Customs & Central Excise has been rejected.

7. The appeal to the President through proper

channel has been rejected.

8. The 0O.A.No.62/92 made to the Mon'ble Central

Administrative Tribugal, 2hmedabad has been recorded.

9. The order of O.A. 62/92 was received by the
applicant on 1.7.1998 and this Revision is filed on

27.7.1998 within 30 days of its receipt.

GROUNDS

(a) Common proceedings under Rule 18{(1) of C.0.S.

(C.C.R,) Rules 1965,

¢ \) It is most respectfully sulmitted that in the
captioned case, two orde‘rs have been issued for
common proceedings by the authorities uw/r.18(1)

of C.C.S. (C.,C.A.) Rules, 1965.

( ‘\§ One is dtd.21.12.83 issued by the Collector of
Customs and Central Excise Rajkot bearing confidential
F.No.II/10(A) {(Con) 21/83 dt.21.12.1983 and (ii) is
F.No.GC-14012/9/86 vi-II B Govt., of India, Ministry

of Finance, Department of Revenue, in name of

President of India on 2nd May,1986,

& ’)
&‘)H) Now it transpires that both the above orders

are on record and it was necessary to scrutinize and
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desire as to which order should prevail and required to
be complied with the Hon'ble C.A.T. has not taken into
consideration and decide and therefore this being the
question of law cuppled with fact required to be

considered by this Revision Application.

(i\/ I 3o not wish to bother Your lordships with the
question of competancy for issue of order of common proc-
-eedings WA.18(1) of C.C. S, (CCA) Rules,1965. However
when the orders of the different authorities are
obtained and produced on record it was material and

vital important to be decided on the following counts ¢

(1) One order of common proceedings is by Collector

of Qustoms and Central Excise Rajkot dtd. 21.12.1983
and the other order is by President of India dtd.
2.5.,1986, In the cilrcumstances the later order of
President of India is of the Highest authority and
also last i.e. after the issue of order of Collector of
Centams and Central Excise Rajkot . So it should

prevail the other.

(2) Tt is submitted that on the ground that the
President of India is the highest authority of Govt.
machinary, as respect as well as discipline, his order

is required to be obey.xnas

(3) It is sulmitted that the order of common procee-
~dings has not been issued suo moto. It is the collector
concerned must have refer and sought for its guiance

and thereby it has been caused to be issued.
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(4) It is sulmitted that issuance of order of common
proceedings by the President of India is not an empty
formality that it has a scancity of perfomance and by
| not complying the order of President a great disregard
and dishonour has been created which do not deserved to

be condoned,

(s) It is sulmitted that the order of President has
been issued after a gap of nearly 2 and half year from
the date of issue of order by Collector of Customs and
Central Excise, Rajkot. It was boimnden duty of Collector
of Customs and Central Excise Rajkot to appraise the
President of India full facts and latest stage of inquiry
without concealing any fact or development in the case.
The President would have certainly issued appropriate and
suitable orders either by way of order or instruction

in the order itself or otherwise by separate order
either nullifying, amending or regularising the action
already taken before the issue of order by President

By not doing so the Collector Cudtoms and Central

Excise has misdirected the president of India in rest

of law and facts and therefore the conduct of collector
of Custans and Central Excise Rajkot is not bonafide and
genuine and creates doubt and that he was prejudicial

and partial in conduct of the inquiry against applicant.

6, It is submitted that there is no compliance
of order of Commissioner proceedings issued by the
President of India. There is also no word about the

common proceedings being conducted on basis of order
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(1)
(o))

of common proceedings of Collector of Customs ani
Central Excise, Rajkot either by way of amending

or regularising the inquiry already done before the
issue of order by President. There the order of
punishment awarded after the order of President has

no locus standi and NEXUS has been this snapped

and so the order of penalty is bad in law and deserves

to be set aside.

Te It is submitted that unless and untill any
specific and direct instructions are made in the order
of common proceeding of President of India, are made,
no any prognosis or intention regularising the inquiry
already made can be taken for granted as true, correct
and legale Therefore the conclusion made on such

part order which do not prevail in absence of

such specific instructions is superfluous and immagi-

-nary and deserves to be set aside.

8e It is submitted that non compliance of
requirement under Rule 18 of C.C.Se(C.C.A) Rules,1965
amount to violation of mandatory provisions of Rules
and it cannot be struck down under excuse of technical
and so the penalty order is bad and deserves t ke

set a side.

q It is submitted that in this case there are
nearly 6 officers who are charge sheeted. There is

no parity of justice in imposing the punishment to the
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applicants. There is gross injustice caused to the
applicant and therefore it of Hon'ble C.A.T. to
look into the facts and circumstance of the case anl to
undo the wrong cause to him. In case of Shri N.C.Modi
Supdte of customs shore-guard Salaxya,the Hon'ble C.A.T.
has re.appreciated his evidence and made good the wrong
done to him. The case of applicant is similar and gross
injustice has been done to him which deserves to be

reappreciated.

(0. It is submitted that the details of pemalty imposed
of different officers will be submitted if found necessary
at further stage of proceedingse

|(< It is submitted that this revision application may
kindly and sympathetically and gross and great injustice
cause to the applicant may kindly be make goode

FOR ABOVE ACT OF YOJUR KIND AND SYMPATHETIC
CONSIDERATION THE UNDERSIGNED AS DUTY BOUND SHALL EVER
PRAY,

Yours faithfully,

R.S+ GAJSAR ) N ’( D.R.BHALIA )
%@vo te. Advocatee.
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I, Shei De R BHAL%A » Superintendent, Custems &

g % S

Central Excise, v Camp Ahmedabad, de hereby state
on selemn affirmetien that, what is stated in parss

1te 0l of mvisien Applicatien te which this affidavit

is sttached are true te the best of my knewledge and
‘belief and rest paras are en legal advice , I beliwve them

te be true and cerrect.

Selemnly affirmed teday en 25th July, 1698, at Ahmedabad.
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O.A.NO.62/92
T.A. NO.

DATE OF DECISION_21.10.97

Petitioner

shri DeReBhalia

- {
_"k'R"."_'gana_r Advocate for the Petitioner (s}
fij ‘ Versus
Union of India & Ors.
" S Respondent

Mr.Akil Kurceshi Advocate for the Respondent (s}
CORAM
The Hon'ble Mr. V..’adhakrishnan t Member ()

Yhe Hon'ble Mr, T-N.Bhat : Member (J)
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shri D.R.Bhalia

Inspector, Custom,

O & A Section,

C/oe.Collector, Customs «

central Excise, Hgtrs,Office, -

Rajkote. s Applicant

(Advocates Mr.R.S.Gajjar)

Versus

1. Union of India
(Notice to be served
through Secretary to
the Government of India,
Ministry of Finance, Deptte.
of Revenue, New Delhi.

2. Collector of Customs &
Central Excise, Hgtrs.Office,
Rajkote. 3 Respondents

(Advocates Mr.Akil Kureshi)

: JUDG MENT

0.A.62/92

DatES 210 10'97

Per? Hon'ble Mr.V.Radhakrishnan ¢ Member (A)

The applicant was working as Inspector with
the respondents. He was involved in the incident
on the night of 17.7.1982. The applicant was a
member of a party which was to intercept a gang
of smugglers. The party could not catch hold the
smugglers. Accordingly, action was initiated against
the apolicant and four other }nspectors and one
superiﬁtendent. The applicant was issued with a
charge-sheet @nd the tollowing charges were levelled

against hims

.-
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“ Article-1

shri D.R.Bhalia, Inspector of Customs, Customx
House, Salaya while functioning &s such during the
period from 1.6.81 to 30.10.82 exhikhited gross
negligence in performance of his legitimate duties
inasmuch as on the night of 17.7.82/18-7.82 when
he was assigned guarding duties of one Ambassador
car No.GJ? 5926 loaded with contraband goods -
5 gm.tins of wrist watches he did not consider
it necessary to remove the contraband goods first
to the Customs office of Salaya and safely secure
the goods and he did not take any action whatsoever
to prevent and resist the smugglers of Salaya from
taking away the aforesaid car with contraband goodse.

The said Shri D.R.Bhalia by his aforesaid
conduct failed to maintain devotion to duty and
absolute integrity and thereby contravened Rule
3(1) of the Central civil Services \(Conduct) Rules,
1964"%,

The applicant denied the charges and asked for
open inquiry. An inquiry officer was aporointed to

enquire into the charges in respect of all the =~ ~= 34
accused including the applicant. The inquiry officer
submitted his report and hig finding was that the
charges against Shri Bhalia was partly proved.

The Collector of Customs and Central Excise, Rajkot
after examining the inquiry rewvort came to the
conclusion that he did not agree fully with the
inquiry officer that the charges were only partly
proved. He came to the conclusion that the charges
were fully proved and imposed the penalty of
reduction of 03y to the lowest of the time scale

of the pay for a period of two years with cumulative

effect. The apolicant filed agsceal to the Member,
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Central Board Customs and Central Excise which
was rejected by a speaking order dated 24.9.88
(Annexure A-4). The applicant again represented
to President of 1lndia which was also rejected
by that authority (Annexure A-6). He has taken
the point that the charged 6fficefs were working
under different Collectorates. One of the accused
is @ Superintendent of Customs who is appointed
by the President of India. He states that
under Rule 18 of the CCS{CCA) Rules, the order of
common proceedings should have been issued by the
President of India and only after such an order the
individual charge-sheets can be issued by the

- different authorities. He say that he was issued
charge sheet on 30.£.83. An inquiry offiéer was
also appointed on 16.11.82 and thereafter the
order under Rule C.C.S.(C.C.A.) Rules, 1965
was issued on 22.11.83 by the Collector of Central
Exclse Rajkot at Ahmedabad whom he claims is not
the competent authority to do so. The Dy.Secretary,
Govte. of India, Ministry of Finance has issued
a coveringorder dated 2.5.1986. The applicant
claims that the proper course for the respondents
would have been to scrap the entire vroceedings
and isste fresh charge sheet to all the officers
but this was not done and the Collector of Central
Excise, Rajkot nas issued letter dated 17.8.96
being the final order. He claimc thet as per the

Y order of Deputy Secretary to the Govt. ¢f India

the Collector of Cen-ral Excise, Rajkot is
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competent to function as disciplinary authority o

$ 53

in respect of officers posted in different
Collectorates. Accordingly, he claims that the
0ld orders issued by the Collector of Central
Excise, kajkot before the issue of Presidential
¢rder are bad in law and not in accordance with
the procedure of the CCs (CCA) Rules, 136-.

hccordingly, he claims for the following reliefs:-

*{a) The penalty of reduction to the
lowest of the time scalc and stopage
of two increments with cumulative
effect to be set aside.

(b) Any other relief which this Hon'ble

Tribunal Court may deem fit, just
and proper".

The respondents have filed reply. They have
K + contested the application. They have denied the
applicant!s contention that he was not resnmonsible
for the jncident which happend on the night of
17.7.82. The applicent was one among the five who
 were involved in the incicent. They have stated
that the disciplinary authority has given full
reasons in the specking order. They have stited
that the applicant was not earnest in his attempts
to catch smugglers and the contraband goods and
because of this lepse the disciplinary action was
i initiated against him. The applicant was an officer

in charge of the guarding duty and it was from

N his custody the contraband goods and vehicle used
o tor the transportation. The argslicant was on duty

to secure the vehicle and did not take anv action
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and the vehicle was removed from the seen of action
thereby the applicant exhibited gross negligence

in the performance of his legitimate duties and

failed to maintain devotion of duty and absolute
integrity. They have stated that all the legal regqg-
irements for conduct of the disciplinary rul es were
observed initially the officers were part of the
establishment of Rajkot Collectorate and hence, the
Collector, Rajkot being the disciplinary authority
had issued the charges in cases of all the officers.
Regarding the issue of the order from President of
India, they have stated that it become necessary to do
so as tbe another charged officer shri N.C.Modia
Superintendent was transferred to Anmedabad Oollectorat:
and because of his transfer the President of India

has ‘issued tie order dated 2.5.86 apoointing the

collector, Customs and Certral Excise, Rajkot as

~¢omaon disciplinary authority. They have stated that

e

£he transfer of shri Modi did not in any way affect
the yroceedings against the applicant. The respondents
have also disputed the contention of the applicant
that he was only incharge of guard duty and not
responsible for protection of the smuggled goods.

They say that guard duty involves protection of the
goods also. The contraband coods and the vehicle

used were taken away and the applicant was not in

a posi{ion»to stop that. Accordingly, the charges

were framed against him for negligence of dutye.

Therefore, the ap..licant's centention that he was
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not responsible for jptorecting the goods and

vehicle used are not acceptede The inquiry officer
also come to the conclusion that the charges against
the applicant was partly proved and the discivlinary
authority after analysing the evidence 1ssued
swveaking order establishing the guilt on the
applicant. They have justified for imposing the
penalty of reduction in the pay of the applicant

commensurated with the misconduct.

Mr.Gajjar learned counsel fcr the applicant
stated that the applicant was only assisting another

officer. At his request the applicant was to guard o

the contraband goods which was taken away by the ‘

smugglers. Even thowh the applicant was injured
he made attempt to stop the smugglers but could not
do so. Instead of ap.reciating his efforts the
rescondents had charged him for negligence and

dereliééion of duty in performing the operations.

"s.The main point arqued by Mr.Gajjar is that the order

for common procecdings was issued by the Collector -

Ccustoms and Central Excise, Rajkot (Annexure A-10)

which was not legally valid as the aprointing
authority for the first charged officer shri Modi
Superintendent of Customs, was Prcs.dent of India
and in this case also the President of India should
have issued the worders of common proceedingse
Accordingly, he arcued the entire proceedings 1issued
unaer illegal order are vitiated. In this connection

he referred to the judgment in the case of

Ashok Ve.Naik vse. acdiadnis trator cf Goa, Daman & Diu
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1979 sLJ 34 in vwhich the common proceedings which
were initiated within the sanction of the Governor
who mady the comgetent authority was struck down.
He also pointed out that the Fresidential order was
issued only on 2.5.86 iAnnexure A-2) after the
inquiry against the officers was already over. He also
argued that the role played hy the ap; licant was not
oroperly apgreciated by the respondents, The failure
of operations was actudlly due to the role played by
the another officer Shri Jivarajani who was senior
officer not proved that the applicant did not take
’ any step to remove the contraband goods from the car.
In fact the applicant had made full efforts to stop
the car but ke was injured in the vrocess. In these
circumstances, he could not be sutcessful. He was on.y
asslstﬁn% the senior offlcer at his reguest and he coui;
not obe ?Aamed fur the failure of senior officers. The
appliéént was only asked to perform the duty of guard
and nobody 7ave him instructions. The apolicant has
verformed his duty as per the list of duty which is
supported by the statement ¢t the witnessec. The
applicant was falsely implicated. Mr.Gajjar furiher
arcued that thers was disc simination ot imposing the
cuhishment on the chargedofficers. One verson was
actually exonerated a2ad others given stoppage of
two increments without cumulative effect. The
! ressondents could not have issued any orders of
/1,&//' second inguiry which was not admissible under the rules

The applicant was only given the maximum punishment
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of reduction of pay which is discriminatory treatment

to the applicant and was piased against him by the

disciplinary authority.

Mr.Kureshi. learned counsel for the respondents
states that as per Rulelﬁil)dECCS(CCA) Rules, 1965, tﬁe
competent authority who issued the order of common
proceedings is the Collector, Custons and Central Excise,
Rajkot. He denied the contention of the applicant's
counsel that the appointing authority of Superintendent
is the President c¢f India. In this connection he cited
ccs (Cca) Rules, Appendix VII, Part-II, item 12, according
to which the appointing authority and disciplinary
authority for imposing penalities of Superintendent of
&ﬁstoms is collector of Central Excise & Customs, which

reads as under:-

Penali-

. i - A in- Authorit
Sr.Description ppoin Y ties

No.cf service. ting comge;ent
author- to 1impose
itye penaliti-

ies & ven-
aiities
vhich it
may impose
wwith ref.
to fkem lics.
in Rule-1I1;

1 Z 3 4 5

12. Ceatral Ex- Collect- CollSctqr of Cent-
cise Sservice ©F Of ral Excise/land
Cl.II-Supdts. Uentral Customs.

1. I {linel- [wajsey Dizector of
uding Dy.He- iand lnspectieng
adquarters Cus toms; Pirecter of
Asst.to the Marcotics Revenus Inte-
Collector)sa Commr.  iligence;
District Rarcotics Commr.
Opium Otticers, In respect cof-

a_ 1 g
Glaas=LL )a nember ot Dy.Collec- (i)
the 3ervice tor 3 &  $o
szrving in I.8.) (i
the statics
& IntelL}g—
ence Brath
{Central
Excise) .

v)
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(1i) any other member Assitant (i)
of the Scrvice. ©ollector
of C.E.
Class- 1.

Further he pointed out that this objection were not taken

by the applicant at the time of inquiry. He pointed out

that the applicant was a8 member of the party involced

in the operations and he cannot escape from the respon-

sibility.‘He also pointed out that the inquiry officer

who conducted the inquiry after examining the witnesses
." : came to the conclusion that the applicant was partly

responsible. The disgiplinary authority after analysing

th%“evidence had come tc the conclusion that the

apyslicant was fully responsible and imposed the penalty.

It is not & case of ‘rc evidence's Hc pointed out that

Y " i,.-"._
the. P¥ibunal or Courts has no jurisdiction to enter

LA !
AN/ |
”

wsdn®to the analysis cf evidence in the inquiry. In this
connection he cited the judgment of the Eon'ble Supreme :
court in Govt. of Tamil Nadu & another vé. A.Rajapandian;
(1395 (1) SC SLJ p.12)v Hz also pointed out that the

applicant was awarded punishmeat as considsred suitable ;

'
|

|

by the dicciplinary authority and hz cannot chailenge
it in.the Court. In this connection he cited the
judgment of theHon'ble Suprem= Court in Indian 0il
Corporaticn &« Anre. vs. Ashak Kumar Arora (Alﬁ 1937 sC
; | 4 1030) as auwunority for this groposition. He also
K§&// referred the judgirent of the Hoa'hle sSupreme Court

/ 1997 (1) sC SLJ 620. :
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we ﬁave heard both the leamed counsels and
gone through the documents on record. Mr.Gajjar,
the learned ccunsel for the applicant during the
arguments has really made a demand for reapprising
the evidence in the inguiry. It is not the tunction
of the {ribunal to reapprise the evidence and reassess
them. The Tribunal can only exceptional Circumstanées'
disturb the finding of the inguiry officer i.e. when
the inquiry officer's report i1s based_on ‘no evidence'.
The Iribunal cannot go into the question where thcre
is .sufficiency of evidence to prove the charge. It
has only jurisdiction to go inte the uastion when
there 1is no evidence at all the support the findings.

Another reason for interfering wizh the Tribunal would

. be in cases where principles of natural justice are

violated or where proccdure vrescribed is not followed
resulting in gross injustice tc the asglicanc. There
va@s inquiry conducted by the inquirylofficer after
following the prescribed procedwe. 1t cananot be
actributed as a case of 'no evidence'. The aplicant
was also not pointed out any violation of procedure
comnitted by the inquiry ofticer which has resulted

in gross of injustice to himn. He was also not able

to pointed out any violation of grincinles of natural

justice. Accordingly, we come to the conclusion that

the Uribunal cannot incerfore wich 1his matter.
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‘ In so far as tre competence of common procee-
dings are concerned, it has bcen specitied in
Rule 18(1) of ccs {(CCA) Rules, 1965 which reads

as underé-

n18(1) where two or morc Government servants
are concerned in any c3ase, the
President of any other authority
competent to impose the penalty of
dismissal from service on all such
Government servants may mike an order
directing that disciplinary action
against all of them may be taken in
common proce :ding."

The main contention argued by Mr.Gajjar is
that one of the charged officers the appointing
authority was President of India and hence, the
common proceedings order should have been issued by

Th}m.aqq\pot by the Collecter, custems and Central
Excisé:fﬁe supported his contention to the judgment
in Judiciél Commissioner of Goa, Daman & Diu in

L
Special,czvil Application (writ Petition) Nos.86 of
1983 and 35 of 1975 decided on 2.9.1J78. Mr.Kureshi
learned counsel proauces CCs{CCa) Rules, Appendix

vir, Part-I1I, Item (2, which reads &8s under:-

Sr. Descriotion  Appoin-  Authority Penal=-
No. of service ing competent itiles
author- to impose
itye. cenalities
& penalit--
ies which

it may ints
sose (with
rateto

icem oS,
in Rule-T11)

1 2 K L. SN
12 s cgntral Ex- (C_.llector Collecter of “ant-

cise Servi- gp of ral Excisc’land

ce Cle1I- Cenitral Customs, Dircctor

$U9§t{¢l‘ll Excise/ _f Inspection:;

inciuding Land Dircctor of

Dye.Headgua- customs; Revenue Intell-

FLRLE Narcotics sgnnce,larmotics

([@{8) otes comr.
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Asst.to the
Collectors)
& District
Opium Officers

Class-1l. In respect of -

(1) a member of DY colle- (1)
the service ctor (s& to
serving in  I+Be) {(iv)
the statis-
tecs & Inte-
lligence
Branch

e mas

As per the above document schedule of powers

4/’pr»sentpd by the learned counsel for the respondents.,

/6/"1
d¢§5,ﬁV&e find. that the agpointing authority of Superintendent

N

:'u o

Loy

{hc./

Wi

4s Collector, Customs and Central Excise. Accordingly,

we-fihd that there is no bar for that authority to

Jssue an order for common proceedings- We see no merit
\ Y iy

in the application and the same is dismissed. NO cOstse.
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Sr.No., Annexurs Partieulars Pagas

. ; lr @maew
1. Mamo of Application
' : f&?ia ”’ﬁgﬁ%ﬁ
2, Al Memorandum of charge dated
30-8-83 with Annexure-1,11,
111 & Iv,
g . b
o 40 Sy
3. g Roport of I¢0s¢ CoVoCoGoDol, "
Haw Dalhi datad 26=12-84,
£
4. e The order in original issusd ¢l S©
. by diseiplinary authority,Collr,
of Customs & Cantrel Excise,
Rajkot dated 19-8-86,
~J
| 5, 'D? Appeal against the order in . é:ﬁ# - 70
origin filed by applicant
dated 6=-10-86, ‘ ' ‘
6, e Urder in Appeal issued by Central ff}' }{ :2
Bosrd of Custom & Central Excisa, T
Nev Dalhi dated 24/32R%/ss,
7, ' faParence Petition to the e &Y
Pregident of India dtd,20-46-89,
. 6! Order in refrence application é?fff Q@é

issuwed by undsr 3ecratary in nace
of President of India datad
: P AUQ'QQQ

(P.T.0.)
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9.

10,

11,

12.

%3,

14,

15,

16,

17.

18,

19.

20.
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"

1yt

130

1KY

W
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IQI

1g ¢
t'rr

Ardar of common pyoceedings
igeumd by Collr.Cystoms & Central
Exclse,Rajkot datad 22-11-03,

G-

Ordor deted 21-12-83 for cancelle~ 3( # %

ticn ¢f commen procsedings and
appointaent of 1.0,

Ordar of Collr,of Custom & Cene
tral Excise making appointment
undaz Ruls S5 (2) for 1.0 datsd
29-12-83,

Ordez by Collr.of Custom & Central
Exciss ,Rajkot of common procgsde
inge under Ruls 18(1) & (2) of CCS
(CCA) 1965 dated 21-12-83,

" 'Opder of common procesdings under
Ruls 18(1)&(2) of C.C.3.(C.C.A) 1965
dated 2-5-86 issusd by Depuly Secre~

D

gy.98 —

36

tary by ordsr and in name of President,

Statement of Shri Shiveing A, Jamadar

Shore Gaurd Jalaya with l.0.'s
Report dated 24-5-84,

Report of petroling of Shri Bhalia

g F- 99

~—

1°¥Q ’ (Oq

dtd, 18-7=-82 and his statensnt dated

22«7=82,

, . 5
Statement of Shei Kantrodis dtd,21=7-82 KM ’H

Statemsnt of Shei M.M.Chauhan dtd,

23=7«82 slonguith crdss exeaination

hotora Iv G

Statesent of Shri G.N.Dabhi Sapoy
dated 23=7-82,

Statement of Shri Oinash D.N. datsd
22-7-82 alonguith cross examination

befors 1.0,

Statement of Shri K.K.Jadoje dtd.21=7=82, l'z‘ i

ny-Nyg
;ff'f"?

11l - 140
[

) , ﬁ’
Urder in original(adjudicstion) Ne,27/ [ o 37137
Addl,Collr,/1983 dtd, 30-9-83,F WNo,VII1/10-33/0.C./82
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Shri Jivrajani.

Bxtract of order against l ('/3 £ \ HG
Shri Kantrodia.

Extract of order against | 4 UK
Shri Thakkare '
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THE CENTRAL ADMINISTRAT IVE TRIBUNAL

ARREDABAD
) 2l A H I 9
Shei 0.R.2halia
Insnaector, Custon,
0 & A 503810”, :
C/o.LollrLyustams & CEx
Hdqrs , UPPica, : :
Rajkot : . svcoe -hoallcant
VISO
Union of Indis A Rosnonden?
Details of Apnliecation @
(1) Particulars of Applicant
(a) Mamg of tha Annlieant Shei DR .Bhglia

{b) Ogaignation and IFPice in  Insyector of Customs, O & A
which wayloyese {s serving Saction, C/0.Collw.0f Custons
« CEx Hqgtrs, Rajkot

tc) UPPice Addroeses Customs and Central Exclag
Col.ectorate Centro, Paoint
Bldge, Rajkot

(d) Address Por the service (1) shei C.R.Bhalis,
of tho Noticee Inzpector of Custonms,
0 & & Section
C/0.Collr.of Customs &
CEx Hqgtra,

Rajkot (Gujarat)

(2) R.8. Cajjar, Advucate
10,Pany Villa,
Rodhs Vallabha Co,,

faninagar,
“hﬂ.d‘b‘d.eo
(2) Particulars of Resoondents 1
(a} Mameg an& Address of the (1) Union of India
Resnondents (Notice to be seorved

through, Secretary to
the Covernuent of India,
Ministry of Financa,
Denartment of Revenua,

L Now aﬂlhio

(2) Collector of Custom &
C£l. Hqtrs., 0'?&00,

Rajkot.
(b) 0PPice addryus of the As sbhove
Ressondents
(c) Address Por serve of all
.ﬂotlﬂﬂﬁ : AE lbOVO

b0 z/.
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(3) 9srticulars of the order The ordor wade by under Secre- - X
against uhich soolica- tary Shri Vtga{ Sinh by order
tion is made and is name of the President

Bearing F No. C117013/20/89-
ARd.V, dtde Auguat?90 in order
in Apposl nassed by member of
Central Boazd of Excise and
Customs,Ministry of Finance,
Govt.of India,How Delhi - bea-
ving no. il dtd. 2‘0‘_0038 in
order in oviginal issued by
Collr.of Customs and Central
Excisg,Rajkat Bearing F HNo,
u/w&) o8 J=20/83 datcd
19.8.86, :

(8) Subject in Brief For setting aside the penalty
of stopage of tha inorement
with cusulstive effact.

(5) Jurisdiction of the The apalicant doclarss that the
Tribunal , subject matter for the redressel
of the grivances is uithin the ~

jurisdiction of this Hon'ble
Isd Tribunal.

(5) Limitation The soplicant Purther declares
that the spnlication fs uithin
the perind of limitation ae
orescribed u/s.21 of Centrel
Adainistrativo Tribunal Aet,

t

(7) Fects and Groynds ¢
‘Q' piaf Facts of the Cgee !

- BATIEF OF FACYS ¢
b

(1) shei DR.Bhalis , Insoector of Custoes, Custom House, %
Sallya]ual workiing as OPPicer Incherge of Customs House, Salaya
from 1=6-81 to 31-10-32. Shei V.T.Kantrodia, Insoector of Custom,
Shove Luard, Salaya received infarsation on 17,7.32 sbout

land Ag of contraband goods in a lsunch in Salays cresk. He
ao;xIﬂsod the Asst. Collr, Cyatoms, Jam Nagar, who directed him
or instructed him to vork out the information with the hels of
n.c'.#‘. Khanbhalis and to use Jeen of S.L.3alays and also dlructd

to carry out nreventive duty and kesring watch over the coastal
area and ssarch of boat and persons., Shri V.T.Kantrodie
requested Shri Bhalia to join in the coeration as oer LR o3 B
A.Co's instruction and Shzi Bhalia agreed and joined thes.

Xy 3/’ eeo:
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Shri Kantrodia and Jivrajani dropned Shri Bhalis to Salays Jutty
and aakad'him to uatch and anfrnl at Salaya Jatty and vas given
Agaistanca of tuo sesoys and then Shpi Kantrodls and Jiveajand
uith their jeen wvent to cycus point and kent watch for in-
coming and out going traffic Prom Barar jatty. UOn enroute to
Barar jetty Shei Kantrodia snd Jivrajani aéu one dat coming in
high enced from Barar jetty side. Thay gave signal to stop the
car, but the said car did not ston but ren swuy touards Salaya.
They had also seen snother vehicle coming Prom caz's divection
in Papay Jotty side. TherePore ths officers keot their tuwe
avnsd sepoys vith instryction that ths said enothez vehicle
cosing Pros Darar side should be stopned and checkeds The
Custons OPFicers (Kantrodia and Jivrajani) in the sald Jew
imaediately cﬁaieeﬂ thoe sald car and they Pound the said
car in abandoned cqndi@ioﬂ without any occupant therein nsar
Panjra Pole in %alayss Thay Pound tw teens wraopad in

Gani bags in the yeor sgut of the ambassador card boaring

Ho., GIP 5526 . On onening the sald car they Pound three
similap tins lying in the dickey. Then the Inspector Customs,
Shed Kantrodie ecet a joe snd called unon Shri Bhalis und
sesonys to the asoot, Panjra Pole where the e¢bandonad car

was Pound. Shzl Kentrodis and Jivrajani instructed Shri Bhalia
to perfsrm Guard duty Shei C.B.Sing Jew Driver suggested

to Inspector Shri Jivrajani and Bhalia end Kantrodia to
reaove the fiva teens of contrabend goods to Custom OfPicae,
Salaya but nong of them rewoved the goods to Custos CfPice,
Szlaya. Shri Kantrodis and Shri Jivrajani after securing sres-
ence of Shyi Ghalie wvent in jeeo to collect Ffurther wore

officers For help and cewe alonguith Shel KeK.Thakkar at the smal

spot, Panjrs Poleg. At that time Yusuf Patel @& known

muggler came on Motor Cycle with other nersons namsly
Haprpon lsmall, Amad Umar and Amad Llangda end Aziz Adam, Shri
Jusab Patgl onsned the door of the card and taock seat and

tried to start the s«8d car. Shzi Bhalia caught hold of

e 4,- es e ALB
/
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Shei Jusab Patel and look him out Prom the cap and had a hot
discussion, Shrd Juseb threatensd him like anything, Meanvhile
Aziz’%éaa ok La the cag Prom the other sids end tried io

uta a the sar, Shri Bhalis resisted and put his right hand in
the ﬁer to catch hold of Aziz to pull hie out from the car
however his right.hand vas glemned in the door and got injured.
TherePore taking adventage of aituation the Jusab Patel end
sthers gave ouah to the car Prom behind and the cay uas drivnﬁ
evay, Houever the officers etanding at bach of the car did
not co-onagratsd nor reslisted aﬁd tha entiras operation has not

been successfully materiaiised,

(1!)‘ ~ Tha discinlinavy inquiry vas nut in sotion and a
meuorendun of cherge shaeet uvas 19sued to Shri Bhalia and the
true cony of memorendua of charge vith Annexure 1 to 4 have

been marked and ennexed as Rnnexure A1, AZ, A3, A4 and AS,

{111) Shei Bhalis asked Por an onsn inquiry denying the
charges levelled againat hiwm whioh on granted and on complew
tian‘nf inquiry Shri A.K.Rastogl, Comnésolonit for Denarte
mantkl inquiry Central Vigilance Conmissioner, Govt. of
India, Yew Delhi - submitted his report bearing No.14/AKR/

4(60) dated 26-12-84 reaorting that the charges against we
@ arp oarty oroved. The seme i marked and annexed as

Annexure 8,

(1v) The Collr. of Custow and Centrel Cxcise,Rajkot,
efter norusing the repori of inguiry end the defence
svbmitted by mo held that the charge i® Pully proved dis-
agreeing with the renort of the inguiry officer and imposed
) uaJPt senalty by reducing to the lowest of the time
sgale of the pay for a neriod of tuo yaars with effact
f?omwﬁha date of the seid urder and Pupther directed that
th.[p?duction vill have an @ffact of postponing Ffurther
1natmm¢nts of the nay the sald order is marked and annnxod
as %mmro Ce '
8 veo Bfe cae



(v fo adneal had teen Pilsd wgainst the order in original
Lasuad by Lollr. of Custom and Centeal xgine, fiajkat, through
Traar shanel o d according to the instructions given in the

gald order uhich i3 marked and annexad as Annexures O,

(vi) The 237wal wede tu the wember to the Central Uoard of
Curtons and Cuntral Exciss wase rojscted which is marked and

annexed as ‘nngxure 'L,

(vii) Geing agrievad of the said order in wnnoal a netition
vag addressed to the nresident through the hesd of ths depart-
went  whieh i marked and annexsd as Anagxyre 'F', The sald aukikis
netition 45 also rojested the said order on thg petition is

warked and annexed as Annexurae 'GY,

P;.
'jJ . GRUUHDS ¢

The aniliecunt being agrieved of the ozder in origin,
ordsr in anneal and ordaer in sstition y Subrita his grounds

among3t pther? as under ¢

(a) Tha Pacts stated in Annexuro-!1 of the memo of ch.rges
vhich {2 at Annexure- A3 (s not correct Pacts focusing the true e
and honest Pacts of the case. The Lmnortant facts that che

afficer incharge of the operation vas hei Kentrodia who

raceived infornation ond who sought orders and instructions

Prom oL uatoms, Jeusnagar to desloy the BL . ynit of Jam

Khaotmiifa and Jegs of Custema, Salaya,

(&) It is crystal clesr that Shed Kantradiz  hag ngvep
adkgd For sewrvices of nPficer {incharge of Customs House,
Sulayas Prow W sJamnanar. Now Al JJamnagar has ask g him to
denloy uy services. Houevar 7 voluntosred Wy services aa ha
sald that ~ .. §s dnstructed hin and tuvk him to Customs
Hause 2n wy Sevoboer and Prom there . want to Salaya Jetty
vhare 1 uas drodnsd with instruction to wateh and petrol on

that jetty. This asvect hes not hagn Pully discuased



in this Annexure-1] of @emo 1.e. Cxhibit A3,

(¢) It i subaitted that after d:uoplng e at 3slays jotty

shei Kantrodia and livrajani wvent in qun to cycus point for

vatch and setrolling. At this point they ssv qns ¢3? coming

sron Sarzar Jetly slde. The signled the said car to stop ﬁut the sss
said cap did not etep and ron suay tovards Salaya villags and

that 18 why they chased the sald gar. "The idea behind is that

this materisl portion of the facts. havn besn conveniently and

safely omsittad in tho facts vhich constitutes op throus 1ight

on the bahaviour and honafide of the officers osrforsing duty

at cvcus oeinte

(a) The $nguiry of?!cot'hau not dealt uith thie point ,
houever he hes severely ceiticised on the conduct of this

. efffcer in his renort vhich is &nno:uro ", 9090-19, Para-
§,7.2 (antizely) « The officer uould have immedistely on Pinde
ing that the cer did ‘not otop at tho cite of signal would |
hcvo scarsd the deiver by fire in aiz or in the vheal. They
ought not to have stood silent and ellov the car to pess
ausly by ovoer taking thes. Thus tha 1nncrtant sspuct has bgen
ngﬁ1takon into conoideration uhilo framtng the charge which
uowld have &hrcun light on the Lntigu&ty or coapotuncy of

the officCers.

(o) It is submitted that the Pactsks is on record that
sy self caught hold of Jusab Patel wvho ouoned the door and
took seat in the car and I had & hot discussion vith him for

rasistancl.

(r) Tha Pact that thereaPter Aziz Amed took seat in the car,

1 tried to pull hias Prow the cor and he shut tha door my hand

umu clamoed in the door and ! got sain and ﬂujuty on ay right
aS‘CO\,

hand. This nart of =y roll has bllﬂ ouoaortod bprll the senoye

pa " and of ficers. However no notc or cognizancs hco bsen

taken in the charge and a8 @ conaoquanca has bcun taken Ln order




0070. &

in originel, Appeal and petition erders end thareby s
grest Injustice hus been cavead to my end therefors
ords? is bad and doaéress Lo bo set aside,

(a) It is subnitisd that in ths capliocned case,
neatly 6 offlcers axe involvad, and theliz authuritlies

compotand to {mpose the pemsliiasy of disaissal froa

satvices are dirgasents Shei D.R.8kalla, lnapestor of
Customd, Custos House, Salaya at thas crusisl tise and

acy elso is under Collegtor of Cuotows & Central Cxcise,
Rejkot $hed Vel. Kentsodla, Inapuctar of Customs & C.CX,,
wes fnspectar under Collegtorate of Custoas 4 Centrel Cx,)
Rajkote 3Shel M8, Viradia, lmapuotor Custonsy Shors Guapd
Salaya, Shel B, Radl, Superintandent uf Custuas, Shore
Guepd saiuyl. under Callectorvats of tuaténa 'y C.&u.. Ahkg daw
whsdy Sl KoKe Thakkar & 3hel L.De Jivrejaanl, lnspectogy
ReCoby Units at Khambhells ure under Collsetsrate of Customs
(“revantive) , Ahmsdubad and tharefare theve orse different
authogitios cuapatent (o leposs penalty of disalssal on
them, undsr the gircusatoncas, 4t is mandatory undor Aule

13 of the Cl,54 (CuCel), that ordar of cawsen prndcodtnqo
should be {ssusd by the president of India ot the initial
stegs ond the order of such comecn procesdings msust ingote
eporate the name and cesignation of officer funetloning sy
disciplinary Authority in pespsct of these offiesss and it
should also inscrporeats under uhet procedure 1.0, provsdure
presuribed undar Rule 14 ar 16 of C.Lu9.(C.Cohs) Rulus of
1965 ora to bo followsds It i3 also imgusbant upon csapantent
Jisciplisatsry Authority uho bave to setve the charge shest
to the gurgernsd sericers. Tha disciplinskmry authoricy is
required to hold inquisy againat tha Covernment Sepvent

and s required to draweup oF ¢suse Lo be drawneup (a)
substance of isputation of sisegunduct or misebshavier into
dofinite snd distinet article of chazges undos Rule 15 of
ColeS,y (b) o atetensnt of imputation of wis-gonduet or
als~bohavioy in suprort of sach article of eharge which

shall contain (1) statsment of relovent Pacts including
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aty edalscion of sonfyseion mady by tbc Governmant SQtvcnt
(11) @ list of documents by whioh, and o st of vitnssses
by whus the ertiche of chargs are propossd to ba sustained,
;1nsro in Ghe captionad gese the disciplinary iuthoilty is
not an laquizy Gfficer snd the Dlsciplinazy Authority Shed
B.L Paribar has sot Lvsuad chopge sheat Lo the congerned
officersnd thersfore the n;noraudua of chasrge and article
of chesgs fraded vide Aanaxute= ! and 1J dstsd 30.0.83 by
Shrl BoVo Numar 10 bad in law begause it is dissuplinazy
cuthorlty who ts sequired to draw or cause to be dtnun'tht
- Geaorandua of charge undey Rule 14(3) of CuCeS, (C.C.A.) 1965,
C3hel BV Kumer ie rsvory gited se disgiplissrskysuthority in
this case and sc the entise momo of charge and tubscquont
procsadings is 1llegsl and bad in lsv ong sgainet tbi'prtnelplo‘
1aid deun by low and against the prineliple of natural juatteop

{hj I 1o paviingnd %o note taad thﬁugh the charge shest
(w80 detod 30,9.83 has beed losuod by SGhpd B,V duanp,

Callostor of Customs, Mhsodsbad Shot 0.1, Fagidez, Lollegtor
of Gustomd & C.IN,, Rajkat Weo ozdarod Sseaan faquity undep
Aulo 19 { 2) (1) of C.t,A, 1963 Por gumson p2oceedinga, Thore
19 Ao oreoY 4y any evildensa how the dlaginlinazy awthority

has d40a changad faams Shei BJ¥eXumar, Collugtor of Custaus, -
shusdabad to Bhel H.L. Pazihas, Collestse sf Curtaas & C,iX,, |
Rajuat this shouy nom application of alsd snd gress asgligance

AR pIxh of tho roaspensiva aukhority {n azdaszing and gsonduct ing
pRosavdingn,

() ¢ is subaitiod thet thers are tus distinct end
dirferent suthority i.e, 1o Callegior of Cusiume, Ahaudabad
BAS 3 Cetlac:ox of Cusbume & ColXygRajkot wha oti Sdad
I tu be dissiplinagy authurtty in this sus0 dageyse voas officers
#n uadur Colleotor of Custoas, AMsedubad who 1s ecaputant
suthority to fapnss peadlty. of disaissel on them, whire us

._,tho:a 8re eusa othep fPiesse undor colloctorate of Cuatoqo

$ ColkosRuikot vhoze is Ssspatant suthozity teo Lapese penslty
af disatssal on thes,

. aeedooe
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Uadst tha clsgussioncesy the provizioms of Mule 18 somce in;o
play 203 the Fresiosni o o wmeko sn order directing the
gisgiplilinazy attion againat sll a7 Shes Lo be taken (n a
godaon oroseadings, Yho ordar of dnel 8.L.Parihaw, Collegtor
af Sustomn & Culle,Naiknt datsd 22,191,993 and 21,12,83 are
Bad 1A lsu and sgalnat the asadatory provisions of Kuls ¥8(4)
of .05, {CL.A), 1955, Thersfors She entive proceedings

alongdlith tha chargs shaste stands vitiated,

{3) it is suoaitltag that though (M asticly uf manorandum
nos bean Lfusued ta Une appliscant by anvd BV, Kumep, Callector
of Custaoms, Ahwassted thy appolintaant aof Ingquisy U77lcue Shed
Reke daatagl, coanilzzlonuz of vigllarngg Yoy dapasrtaeasal
inguiry, 1v sade By Shrl OG.L.Sarihap, Colluagtor of Cwatane a
C.gl.: Hajuet wnich s gad In lawg agalnet the rule of C.L,.8.

and sgainat tha princisls of nsturel fustice,

(&) it iy Bubnitved thut 3hti B.L, Pazihar, ¢olluctor of
Gustoms & Contral Caclea, Rejkot firet issued sn ordes dated
16.11.,83 booring . Yo, 11/%0(A) (Con)28/82 end 11/10(A; (Cen)
«21/83 vhereln by oprolnted Shri AKX, Rastoupl, cumalssioner,
far inquiry, houever vide his latter dutod 21,12,83 besring
sven muahar, esncelled the sald order vithout qiving enmy
resacns, It 19 eusptising to noke thed on the day hd sppoints
the ssae peraon l,0. 0R 21.12.83 es 8n lnguiry «lfiger,

Ho ressofe of axplondtion ars forth coasing, This shews that
the wuind of disciplinary suthorily is uevering end veceilating,
Thus the ap.sintment of Shel A.k, Rastogl, cowsissionsy is bed
in lav and againat tho provisiong of tha Act or rules in fosce,

Tharafura the entire Imquiry condugted by hims stands vitiasted,

(1) It s subaltted that 3a ordor of onmson fnjuiry bas

basn Leswad by Oupaoty Jeuretary to ths Covarrment »® Indlia on
nane snd bohelf of Presfdent ¢f Indie vide File Wo,.Le34012/9/06
«Age]i<8 dated 2nd My, 1986, v this ordew tha Collsctor of
Cuetoms & C.ix. Rajwok how bewn woked ¥ Puneticn e diseiplinary

avthorivy Por sosmon procoedings. Colivotor of Cusious & CefXqy

Rajkat hes =ip,
eaa’ ®oe ‘u.
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#ajuot has olresdy sturtsd end functiomsd as disgiplinary ¥
suthority feom 20,311,835, Therafora the order and the

procaadings conductsd srior to the order of prosfdent

dte 20d May, 1986 ave withnut euthority or jueindiotion

can nat tu:ﬁ&vt in oys of laue

{m} it is subaitied that the ovder of Prasident dated

2nd %ay, 19896 can not hsve wny petrospective effect wnd it

can nat he given force of opetsting fros 22,11.83. Therefore
the antire fnquiry Proa appointmant of disciplinary swthority,
Inquity OfFiger, issue of muworendus of chatges aso uqlauful
unjust and improper. (his inflpafty ie uncurebale and can nob
be rewctifisd snd given & lugel status on excuse of technical
evror, therefors tha sntire procesdings are illegsl snd

gessrves to be quashed of satasids,

{n) It {3 suboittad that ths arder of Fresident deted
2nd Aay, 1936, nu uhare un facs of vrder ftsalf statas that
it has ¢ tetrospective sffact, It has eleo ncwhote ststed
that the ingquiry which has bean conducted prioy to the i:a3ue
of that order be logal. Therefors An absence of such
saving clause the order of Prosidunt dated 2nd “ey 1976

can not be intercretd or construed giving legal status wor
validity to the prior procesdings wvhich hes slready bien
starded from 22,11.83 t¢ 2nd Nay, 1936 end tharefcre the

sntire prtoceedings is bad in law end stends vitistsed,

(o) it is subojtled that the Presicunt has buen kept in
durknoso et the tiwe of lsavance cf urder dated 2nd “‘ay,19496

| abiut the consun procesdings datud 72,11,93 ordered ond in

| progress sy par Culleoctor of Customg & L.iX, #Aajkat's arder,
The President has nut b:on apprdised of this isyortant and

.vttcl Psgt that before 24 years bsek tha Collsctor of Custoas

| d Collyy Rajuot has slroady fieusd an orsur of codvon procssdings
of 72411,83, 1t this fact was brought to the notice of the
Fresident by placing tha relagent saterisl inﬁ dlaclwoing the

true snd correct fact, he usuld hove rather cancslled tha urder

oF Collacter of Co & Co.Xo,%afkot end wvouly havs izsved a Praosh

00‘1..
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ona B2 would hava issuad arder with retrospactive effact andg
regularingd or legellissd tha set of the Lollwgtor of Curtons
b CeXey Rejhot, Thus the President balny not soprelsed of
teue ond vital Pact and clircumstences for the bost rossons
knownt to the concernsd officels, ths ordss suffers feva(fros)

incurable (nfiraitivs unich vitistes tho entire srososdings,

{o) 1z fo dviralttad that tho oedes of Frasidont datasd

and Yoy, 1996 Bhvous light on tho subjact mattsy and {s»rue
invslvaed in lsv und confizwg the agndatory reguitemants of
ordapr of gumaoh proceedings to be issued by ! reasldent of India
in this csse, Tharofure the arder »f Collegtor of Customs A
ColXey fajkat o bad fllugal and without jurilsdiction, This
infirxity guus to tha ruot of the cese and therefore the entire

ardat lapusing penalty dusorves to bo queshad,

(a) It i subaittod that in the entite case the reliance

hos bDesn placed on wtutossnts of goescoused,s Thera i no
indapsndent gorvuboretive evidencs, 3action 30 of The Evidancs
et prohibits op vastelicl’d the use of stetuaent aof goesgcuded

for basing cunvistion uithout fndupendent corroburutive avidence,
Tha 1lint of wvitnsssss st anncxur;iiviaf weao shove that not o
single mun ls Indepeandest person, but all sre officses, Tharafors

panai agtlsn 3n vnuarceanted,

(2) 1t i3 submitted that in this case the inguiry officer
hrl A.K, Hastanl hes held in pera 5,7.2 of his inquity report
bearing No, 14/AKA/4 {60) doted 20,412,684 thet Shzi Xantrudia

is cuntrel FPlgure of ¢his coses He vocelived ths information
conveyed to A:sist.nt Collsctor Lustoms Jhnnugsr any regmived
inatructions and carslod out and ergenisad the {mplésentation
of inforsationg collectad tha staff gave different duty to
different oPficors, He Flrst gava duty pf patrolling and

sapsy at Jeleys Jaldy he nisaslf with other offlcars perforsad
duly éz Gysud polnt, shad Lhe 3ar In question did aot stoppad
eventhough aignled st oyocus point, he chalswd and found the said

car in abundonad ezadition he callad Tor apulicont { Shri Onalls;

.'.‘:.O.



e0e¥2000 *‘

eng nic Sopoys from Sclaya Jobtty and gave guording duty to
apr.licent and his scpey and went for cullecting more utaff,
the spplicsnt (3hri Bhalls) sasvicd cub guasding of tho car
ltn question very falthfully &ng hanautly t11l the orrival
of Bhed Kentzodis to the place uhers the sbendensd Car vae
| feunds 1% is submitted that no other duty uas given to him
‘?chn duty of 3hri Shalia (Appliesnt) was gomplats on arrival
 of Shri nantrodie end other offisere st the srubisl plece,

| Tha disciplinsiory sutbority has safsdirscled himself in

|

holding thet spplicent d4d not eonaldersd it necessesy to

pemave tha car with allsged contrsband to Custam Mouss,

$alaya and safe place, Thalefors the order of sunuuuuy " .
svihority Ll'bacod a0 tulsteod and consogted utary“aud¥o pure ,
Ltossginary on ovygtoxtiua end proposition which is ha; in lew

and deserves Lo be set aside,

(s) It is subafttad that Shed Bhalla was not asked to
rOBUYY thi goods by ths officer Anechaggs of the operation
4nd uos wsked tu uvusisy the sald officer .3, 3hrl Kontzodis
the suae hes buon dune perfestly und winslarly. It 4» golng
borand the ssops of gustding duty eapesting the applissnt to
taks awvay the goude ':ua\ptata of ahanduhnant to Custos Mouse, ‘..-
- Salays o7 elaswvhere. Thc;oforo the charge of not removing
| the geods to Custos House, Selays wvithout specifis ordar or
sliphtest indication ebout Lt {s besed on suppositéon and
 presusption snd thersfore 4t is bad inlltu and dessyves to
be vassted,

| (8) It 1o eubaitted that the charge ss per ertisle 1
| or Reso otates that * He (Dhalti) did not gunsidered 1%
nocsasery o resove tha guods eeas” hhuxn vas no question
of conslderation as thu orricar lnwnhutau of tho reld

(apur.txoa) vas pressnt snd he (aualla) uuz to an:!ot hiw,
’(Kcattodil).

......
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IV 18 csyatel clear Troe Ana=ll ths lmputatlon of Alsescenduct
that the suggeostiasmn of removing the contraband vas suggestied by
Oriver Shrl GeB.51ng to Ehrli Kentrodis and othess bubl Rota
(Lneluding Kentrodis) gave voply, This thzous Light om tha fect
lthnt Shzi Xaatrodis “fflgcer inecharge of the party was nat
dnslinad to the suggesticn of rewcved of goods and therefore,
hov (Mz.8helis) thw ecplicant cen vemcve the sasa without the
consant  and sgalust tho will of Shes Kantrodia OPfices wd In-
charge -of the party. Therefope the chatge i3 vagus and tad and
Qcoo!vao‘to be seb woide, ;

iu) It 1o submitted that in Arnel srticls af chergs it is
stetud that "he did not tske eny action whatecever to prevent

o

und seeist tha saugglors of Saleys fros taking susy the sforesald

Rdua X8 car with contrabend goods.”
It ia sutmitted that fPros the follouing.evidenge on
bocutd the chargs stands refulad.

| ’

{¢) Statsusnt of 3nzd Sniveing A Jsaadsr Custoss Saleye
‘shutu Guayd 9.¥,90-P, 16 of report of Ingulsy ﬂffxaor dgated
2443.04 “Thern uas heatsd discussion batusen Shei Ehalis anc
Tusuf Fotal , Shel Bhalis tried to stup hiw froe dy dxlving
suay the say.”

(1%) Report of Shei Bhalis duted 18,7.82, Page=2 & Ststenent
dated 22,7.82 3«7 , It is etetsd us undor YAt about 34,00 Hrs,

 some vagher paeuple arrived naeer acicr car ono of them vas Tusuf
ENajl Abdulle Bhays while thare wes & big mobd sursounding the

‘placa, At this time Hantscdis, Mevesandy Thakkar & others Group

D 3taff srrived in jesp . Jivrajeni lnepectior had scme talk vith
fusuf Heji Abdulls ﬁhay; wlise Yusuf Patel end sleo ho thresten

- to tho otaff that the people vere veudy Lo sttsck 4F car ie

datained. Thesa cthat psople soved towerds cat*;hd they hijecked

'the car st this time [ Sried to stop them but my hend ves Plxed

An caz's door, thare wos mo cuposition @ oF support tu me from
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othay officaps undat the above circuadtasngss ay hant whioh vas

Pixwd in the cer's door was sendved” .

(813) sgatenant of Shik Kunt2acie, R laspector dated 21=7«82

Page & his atahed an under &

*Me cam back agains started it's discussion regerding the
csT, he ongs trimd to seat in the csr, but Inspector Shri Bhalis
sodo him onme doun, He startesd talking to us in high toiws and
abuscs, subssquently he got AJlj Adsm, 2 boy with beared seated
on & stsering whael, tho push car got started".

(iv) Statament of Shri A,.M,Chevhan Japoy 3hore Sused Seiays
dated 23~7=82 is as undsr

*0fficars a3 w3ll as cthee theas gercons had hot discu-
ceion | have no fdaa a3z to unat it uae dissussad ene osrgon from
\ho croud sot §a tha wotnrx car, housver 3hxi Bhalis lnspastor got
hia out froa the aar, then after ancthar person vas asking hat
discuasions with officar, again one wan a0t In cas anc the car was
roncved by pushing.” The abuve facts hus Leen tonfixsad by 3hed

Chashan in cross exsainetion bafors the inguiry uffice? on iSwde84,

{v) Jtatenent of Jarl GoiaDebki depay Cetsd 23=T=82 jo as
under ¢ MAltes soma timy Tuauf Patel cams cn Bullat, Pirst he

vent tovards of fles winu case bask, then ho Fad a het dlsovaselon
and he set §0 the cer, 3tiri Exeliu Jeheb orsgged Rim cut of the

Car Ghiun e wsh ast Ln the gar othuy purspre sush tho cur”,

(vi, d%etyment dhyi Olnash Ve 8s Sepoy dated 22+7=82 i»
as undazr 3 " Uns person neme Yusuf Patel « ang faty wan came on
bullat and he discussed vith officars. ! do not know vhat uas
the discusalan ut that «an vent one bullet to Custom Houss and
roturnsd after voue tLiwe end started discussien uith 3hel Bhalie
Sahab end othor officers, thers after he sst in the gor and trisd to
start but Bhalle 3ahed caught hold of him snd brought his out
of the car end the hand ¢f 3nri Ghalls Jahed was sffixed vith

voe 15/= oo
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the dooy of tha caz. " Ths above facts has bean confirmed by
Shri Oinesh 0. K. in cross examination befors the Inquity
Officer on 26«9«84,

(vii) Statement of Shri K.K.Jadeja Sepoy R.C.P. Khambhalia
dated 21-7-82 is @s undar ¥ " Then after one person tried to
talk with Shri éhalia sahsb taking him sside, ! could not hear
the talk as ! vas etanding auvay from ths car, Shri Jivrajani
Saheb vas also near to us, At that time one person sst in the
car but Shri Bhalis Ssheb caught hold of him and got him out of

the car".,

(viil) Urdez=in-original (Adjudication) acaring No, 27/Addl,
Collr./1983 dated %0-9-83 from F.No, VIII/10-33/0.C./82 Page~5

"The seid Yusuf Patsl has tried to taks avay the said car alonguith
the Pive tisno of the contraband goods., He took seat in the

sald car, but the Inspector Bhalia made him get down from the

sald car after a hot discussion®,

(ix) Report of lnquiky OPPicer bearing No. 14/AKR/4(60)
dated 26-12-84 on Page~18 last three lines “No doubt it is on
racord that Bhalia has offered some resistance for pfovontion

of teking away of the car by the saugglers™ and on this bases

he says that charge is partly proved as the attemptad could have
bassn made Vary sazly before arrival of the mobe and by inmoblliz-
ing the vehicle. Tha other part of the I.U.'s observstion will

be discussed in the coming pare's, However the rosistance and the
attempt to prevent ths taking avay of the car by the smuggler

has besn provad undoubtedly trom the facts and evidance on
rscord shown and discussed above and therefors the charge framed
under statement of Articles Annexure-l and statement of
imputation Annexure~lI (s totally disproved and tharefore the

charge sheet desarves to be set-aside,

LX) 16/" (XX
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(v) The inquiry officer as well as ths disciplinary
suthority has feiled to appreciste that Shri Kentrodia vas the
ptOper officer Inchazge of the opsration ss coniral figure in

this cass and when Mr.Bhalies was ongaged in hot discussicn and
pulling out the smuggler Shri Yusuf Fatol from tha car and his

hand being affixed with the door of the oer Mr.Kentrodia and
others should have tekon initiatdve of either firing e in air

oF firing towards the uvheal of the ear eo Ge to immobilizo the

G&T ang scare the nobe rather than to tecome & silont spectators

OR the scean, It may bLe approciated thet the cntire opoiatzon

wag not @ ono man's shov and Shei Bhalis shovwld have besn supbortod
bty some ection by otheyo at theo meterial time, It is the right

and pﬂt'oct'roll ke hse played and tho fustration only vecurred T
because of non support by atﬁoré. Therefore he can not be held
reaponsible that ovanthcugh he had a scxvico zevolver and

cartidges he did not nndo use, vhen other officers like Thakkar

are givin benefit of doubt due to darkness said dnrknosa would
hsve ulso affected Shri Bhalis uhen the car took motion and the
tange of revolver would hardly fulfil the targset and the mob
without being scared would have attack the offigaers for Piring

or mis-firing,

(w) It is submitted that Inchargs sheet thare is no material
regarding compitancy of officor and immobilizing the car, Tha dnquizy
offiéur'hao solected this words Prom his oun pockot and the disci-
piinazty ahkuxz authority has very convinsantly wade use of this
wverds oventhough there is no material supporting such action or
1naction. Thezeby the lnquiry Officer as wll as disciplinary
autherity has travelled beyond the scops of charge sheet and for
that waterial no scope of defence hao been sxtended to the
applifant vhere by principles of natural Justice has been vlolatod
and therefors the order of Collr, (Oicciplinary Authority) and the
order in appeal and the ordct on petition issued by diffsrent
duthoritiss stands vitisted on this count also.
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(x) It is submitted that vord fmmobilization consists
saperate and diffcrent moaning wvhich could not be included in
vord guarding of duty., It is slso submitted that the removal
of contraband gocds from ons place to other can not be consi-
~dered as implied meaning in act of guarding of duty, Shri
Bhalia was imparted guarding duty only till the absence of
the the officer in chargs of the operation and on arrival

of such officar his duty is complete and if any further
assistance vanted or nacessary the same should have basen
spacifically ordered or imparted in abssnce of which all

that is said in charge shaet is an immaginary based on
supposition and proposition and no penal action can be based
on sugch vagua and imaginary evidenca, The disciplinary
authoritiee and other appsllate authoritiss have asted an
such ©  filmey evidaence and therefore ths orders in
Original in Appeal and in Pqtitiun cres bad in lav and deserves

to be vacated,

(y) It is submitted that the Inquizy Officer has held

that ths chargs against appallant is partly proved, however
the diaci?linary authority has in his finding haeld that

charge is fully proved imposed a major penalty., It is worth
noting that ths disciplinary authority has not recorded its
reasong for such diseagresment nor he has recorded his own
Pindings on such chargs. It is submitted that there is
sufficient evidance on record to Pind that Bhaiia has made
sufficient resistance and attempt to prevent the smugglers f
from taking sway afore said car as discussad in (u) (1) to (ix)
and therefers the disciplinary authority has acted contrary

to Rule 15 (2) of the C.C.5., (C.C.,A.) Rules 1965. uhare by

the order in origin and other appedlate orders us a consequancs

thers of stands vitiated,

(x) It is submitted that the order in original statas
that 3hri Bhalia Inspactor be reducad to the lovast of fho
tims scale of pay of Ra, 425 to BOG for a period of 2 ygars

from thes dats of this order , It further directs that
L N ] ‘800
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Shri Bhaliz vill nat sszin increwants of pay during the period

of reduction snd that on the aexpiry of this period the reduction

vill have effect of postponding his future incremant of pay, It
means that it bas been given cumulitivs effect, However order

in aposal in pera 1st states that the panalty of reduction in

pay to ths lowest scals of Rs, 425 -500 for a period of tuyp

years without cumulative offect was imposed on shri Bhalia, It

is submitted that that this shows gross nagligence and non=
@polication of mind by the appellate authority to the reality

and truthfuliess of the order. The appsllate authority has failed
to take into consideration the serious and graveness of the
punishmant awarded tu the applicant and thers by he has not tried
to go in deep with the representation made by the applicant and
has simply signed the order vithout taking coonizence of seriousne
-858 of paenalty imposed on the spplicant therefors order is bad

in law and deserves to be set aside,

(aa) It is submitted that the order issued by under secretary
under name of Fresident hus failad to see theé order in appseal
and his order is based on reading of order in original uwhich
sp&aki of panalty of raeduction in pay to she lowest etage Por a
period of tuo ysars with cumulative affect. This alsou shous

non-application of mind vhereby the order stands vitiated,

(bb) It 1s submitted thet in order in appsal the sppallste
authority contendsd that the appelldtent has baen effered
opportunity to defend nimself on point of immohbalization of car,
The point hxs basn misconstrudad in the entirs charge sheeat,

There is no materiasl or any indication about immobolization of

car in the charge sheet this hes come from the pocket of ths
Inquiry Ufficaf which is menticned in Inquiry Report, Ths disci-
«plinary authority has pickedup this words blindly without having
any material whatsover on his imagination. Therafors the opportu-
«nity cen not said to have baen extended by making different changes
in meaning from charge vithout giving any specific partiéulars.

Therefore the Jrder-In-Uriginal and tho'Drdnt-In-Appenl are basad

°n presumption ang suppousition. On this gount also.order deserves






