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Khushalbhai Madhavbhai Gohil

Near Gujarati School,

Nawa Diwa,

Post : Ankleshwar,

Pin : 393 001. = Applicant =

Advocate : Mr. P. H. Pathalk
Versus

1. Union of India,
Notice to be served through,
The Postmaster General,
Vadodara Region,
Vadodara - 390 002.

2.  Superintendent of Post Offices,
Bharuch Division,

Bharuch - 392 001. = Respondents = .

Advocate : Mr. B. N. Doctor

JUDGMENT
O.A 499 of 1992
Date : {1 /09/200C
Per.-Hon'ble Shri. A. 8. Sanghavi : Member (J).

The applicant who was serving as a Postal Assistant at
Jambusar was served with a charge sheet on dated 02.02.90 with
the charges that he had not deposited Rs.1000/- in the NSS
account No. 1000007 of Chimanbhai Patel and also that he did
not produce hand to hand receipt book showing the particulars of
the amount he received. After helding the : mquiry into the
charges, the inquiry officer submitted his report and pursuant to

the findings given by the inquiry officer, holding that the charges
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leveled against the applicant were proved, the disciplinary
authority after giving an opportunity of being heard to the
applicant, passed the penalty of removal from service on the
applicant on dated 8.1.92. The applicant had preferred an appeal
against the order but the appeal also has come to be rejeéted by
the appellate authority on dated 14.7.92 and hence, this C,)A 18
moved by the applicant challenging the order of the di.scifnlﬁim}“
authority as well as the appellate authority imposing the penalty
of removal from service on him. The applicant has contended
inter alia that even though he had made demands of the
necessary documents, the same were not supplied to him and
that the inquiry was conducted in flagrant violation of the
principdls of natural justice. It is also contended by the applicant
that the necessary documents asked for by him showing the
withdrawal of Rs.1000/- in another transaction on the same day
are not supplied to him nor the inquiry officer has considered the
same during the course of the inquiry. According to the
applicant, the findihgs of the inquirv officer are based on no

vidence against him and therefore, the findings are vitiated. He
has also contended that the hand to hand book which 1s required
to be maintained and wherein the entry regarding the deposit of
Rs.1000/- must have been posted is deliberately not produced by
the respondents. The hand to hand book was in the custody of
the respondents when he handed over the charge of the P.A,
Jambusar and therefore, the charge leveled against him that he
had misplaced the hand to hand book was without any basis or

foundation. It is also contended that his colleague Rohit who had
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received the amount of Rs.1000 /-from Chimanbhai Patel had not
handed over the amount to him and had not posted the entries in
the relevant registers and account books. However, only to
escape their liability, Rohit and the Sub Postmaster have framed
the whole case on him as they had committed fraud by
misappropriating the amount of Rs.1000/- He has also
contended that there is no evidence to point out that he had
misappropriated the money but on the confrary, record shows
that intentionally Rohit and SPM had tried to frame up the case
on him and even when he had asked for the production of the
voucher by which Rs. 1000/~ was paid to another account holder
by Mr. Rohit on the same day, the same has not been produced
nor examined in the inquiry proceedings. On these grounds, the
applicant has prayed for quashing of the penalty imposed on him
by the disciplinary authority and confirmed by the appellate
authority and has prayed for direction of reinstatement in the

service with full back wages and continuity of the service.

2. The respondents on the other hand in their reply contended
that the inquiry has been conducted according to the rules and
the applicant had been given every opportunity to examine all the
documents and to put forth his defence. All the relevant
documents relied upon by the respondents were shown to the
applicant and the copies of those documents were also given to
the applicant. They have maintained that the hand to hand book
was in the custody of the applicant and he has not produced the

same during the course of inquiry with a view to frustrate the
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inquiry. They have maintained that on dated 7.3.89, when - the
alleged incident of misappropriation of Rs.1000/- took place, the
applicant had come late to the office and since the depositor
Chimanbhai Patel wanted to deposit the amount of Rs.1000/- in
his NSS account, the SPM had asked another clerk Mr. Rohit to
accept the amount and give receipt of the same. Rohit had
accepted the amount from depositor and had given necessary
receipt. In the meantime, the applicant had arrived and Rohit
had given that amount of Rs.1000/- to the applicant. However,
the applicant had not deposited that amount in the NSS account
of Chimanbhai Patel. The applicant was transferred from
Jambusar w.e.f. 5.4.89 and the fact of the non deposit of the
amount in the NSS account had become known to the authorities
thereafter. He was therefore, given a charge sheet on dated
2290 and the inquiry was conducted in the charges leveled
against him. They have denied the allegation that the applicant
was not furnished the copies of the documents relied upon by the
inquiry officer and have also denied that there was no evidence
against the applicant showing that he had misappropriated the
amount of Rs.1000/-. They have contended that the inquiry
officer had rejected the demand of applicant for the production of
additional documents as those documents were not relevant for
the purpose of inquiry. According to the respondents the
evidence recorded disclosed that the amount of Rs.1000/- was
accepted by Mr. Rohit but on arrival of the applicant the amount
was transferred to him and the applicant himself had date

stamped the pass book as well as the counter foil for the
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depositors copy but he had not accounted for the amount of
Rs.1000/- as well as not entered the same in the book and the
list of transaction. He was therefore, found guilty of the charges
leveled against him and considering the grave nature of the
charges, he has been imposed with the penalty of removal from
service. They have justified the penalty imposed on the applicant
" and have prayed that the O.A being devoid of any merit may be

rejected with costs.

3.  Mr. P. H. Pathak, learned advocate appearing for the
applicant had submitted that the date on which the incident is
alleged to have occurred i.e. 7 3.89, there were two transactions
of Rs.1000/-. According to Mr. Pathak, the charge leveled against
him was that though he had received the amount of Rs.1000/-
from another clerk Mr. Rohit, he had not deposited the same in
the NSS account No. 1000007 of Mr. Chimanbhai Patel and since
the amount was not credited in the said account, he is alleged to
have misappropriated the same. Mr. Pathak has however
submitted that there was another transaction of Rs. 1000/- on the
same day and this was regarding the withdrawal of amount of
Rs.1000/- and that the applicant had right from the beginhiﬂg of
the inquiry asked for the production. of the dacuments_ with
regard to withdrawal of Rs.1000/-. Entry of Withdra;wal of
Rs.1000/- was never produced in the inquiry and the api;ﬁcant
was not given any chance to explain about the two transazctions,
His main thrust of argument was that the hand to hand book

wherein entry regarding the receipt of Rs.1000/- must havé been
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made is not produced by the department and it was alleged that
the applicant had misplaced the same. According to Mr. Pathak,
transaction on the receipt of the amount are generally
immediately entered in the hand to hand receipt book by the
concerned clerk who receives the amount and therefore, this
hand to hand book would have definitely shown as to who had
received the amount of Rs.1000/- and in whose hand writing the
entry regarding Rs.1000/- was made. He has also submitted that
this hand to hand book was in the custody of the department as
even after the transfer of the applicant from Jambusar the same
was used by the department till 25.4.89. According to Mr.
Pathak, this hand to hand book was used for 20 days even after
the transfer of the applicant and therefore, to allege that the
applicant had misplaced the hand to hand book with a view to
frustrate the inquiry is not only baseless but suggests that the
case is framed up against the ’appﬁcan't. He has further
submitted that the inquiry officer as well as disciplinary authority
has surprisingly not only found the applicant guilty of the charge
f misappropriation but also for the second charge of
misplacement of the hand to hand book. According to Mr.
Pathak, there was absohitely no evidence against the applicant to
show that he has misplaced the hand to hand book. He has not
been responsible for the loss of that hand to hand book, on the
i contrary it was the department who was in }custody of the hand to
‘ hand book and the department has deliberately not produced the

h 1 t : I Bl e ;
and to hand book. He has asked that adverse inference should

be drawn against the res
gains pondents for not producine ti j
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hand book during the inquiry or subsequent thereto. So far the
inquiry is concerned, Mr. Pathak has forcefullv submitted that
the same was vitiated on account of non supply of the relevant
documents to the applicant and on account of the non production
of the hand to hand book. According to Mr. Pathak, if the entry
regarding the withdrawal of Rs.1000/- on the same day had been
produced before the inquiry officer, then it would have been
shown that Rohit had made the payment of Rs.1000/- to another
account holder and this amount of Rs.1000/- might have been
given by Rohit to that account holder. Alternatively according to
him, Rohit might not have even handed over Rs.1000/- to the
applicant and might not have made the entry in the accounts. If
that would have been the case then Rohit would be the person
liable to account for the missing amount and to save his own skin
he might not be saving the truth regarding the receipt of this
amount. He has therefore, submitted that all these question:
having not been answered by the inquiry officer and due to the
lack of the opportunity having been given the applicant also could
1ot adduce sufficient evidence on the record to show that he was
not guilty of the charges leveled against him, prejudice is caused

to the applicant and hence penalty order requires to be quashed.

4. On the other hand, Mr. B.N. Doctor, learned advocate for the
respondents has countered that all the opportunities were given
to the applicant'to meet with the case of the department and that
all the relevant documents relied upon by the inquiry officer were

supplied to the applicant or the inspection of the same was given
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to the applicant. According to Mr. Doctor when it was found that
hand to hand receipt book was missing the applicant has tried to
take a:ivantage of this missing book and had made much ado
about the same. He has further submitted that the hand to hand
book was only a corroborative piece of evidence but there was
other evidence also on record which establish the guilt of the
applicant beyond doubt. The inquiry officer has examined
independent witnesses whose evidence has gone to establish that
amount of Rs.1000/- was received by Rohit for deposit in the NS5
account No. 1000007 and that Rohit had handed over this
amount of Rs.1000/- to the applicant. There is also evidence to
show that the applicant even after the receipt of that amount had
not credited the same in the aforesaid account and had also not
made the relevant entries in the other registers and account
books. Since this amount was not deposited in the NSS account
No. 1000007 and no entry of this amount was made in any other
register, the SPM at the end of the day while cross checking the
entries also could not find out that the amount was not deposited
in the NSS account No. 1000007 and that the applicant had
misappropriated the same. According to him, in the inquiry, it
was revealed that Mr. Chimanbhai Patel had actually deposited
Rs.1000/- and as the applicant was late in arrivihg the post office
on that day, SPM had asked Mr. Rohit to accept the amount from
Mr. Shah, the agent of Chimanbhai Patel and Mr. Rohit had
accepted that amount from Mr. Shah. However, in the meantime,
the applicant had arrived and Mr. Rohit had handed over that

amount of Rs.1000/- to the applicant and the applicant had not
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only received the amount but had also date stamped the pass
book of the investor and returned the same pass book to the
investor. The evidence of the pass book as well as evidence of
Shah and Chimanbhai Patel and other witnesses clearly establish
that amount of Rs.1000/- was received by the applicant and
since he had failed to credit this amount in the account of the
investor, the charges leveled against him were clearly established.
Mr. Doctor has further submitted that there is no justification in
asking for drawing adverse inference against the case of
prosecution on account of the non production of the hand to
hand book as hand to hand book was only the corroborative piece
of evidence and there was other material evidence on record to
establish the guilt of the applicant. According to him, the hand to
hand book would have only shown as to who had made the entry
of receipt of Rs.1000/-. It would not have absolved the applicant
from the liability to explain non credit of amount of Rs.1000/- in
the account of the depositor. Mr. Doctor has also taken us
through the evidence of the witnesses recorded by the inquiry
officer to point out that there was ample evidence on record to
establish the guilt of the applicant and has forcefully submitted
that the disciplinary authority as well as the appellate authority
were quite justified in imposing the penalty of the removal from
the service on the applicant. According to Mr. Eoctor,
considering the grave nature of the charges leveled against the

applicant there was no other alternative but to pass the major

"% 2 7 {“4‘ = 7 T rs
penalty of removal from service on the applicant
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5. Before adverting to the rival contentions, we would like to
refer to the existing position of the law with regard to the
departmental inquiries. It is settled 'position now that the
jurisdiction of this Tribunal to interfere with the disciplinary
matters or punishment cannot be equated with appellate
jurisdiction. The Tribunal cannot interfere with the findings of
the inquiry officer or competent authority when those findings are
not arbitrary or utterly perverse. If there has been an inquiry
consistenée with the rules and in accordance with the principdks
of natural justice, what punishment would meet the ends of
justice is also the matter exclusively within the jurisdiction of the
competent authority and the Tribunal has no power to substitute
its own discretion to that of the authorities. In the case of R.S.
Saini V/s. State of Punjab reported in 1999 (2) SC SLJ 212, the
Supreme Court has while dealing with the jurisdiction of the
Tribunal to interfere with the findings of the inquiry officer has

laid down as under :-

"16. Before adverting to the first contention of the
appellant regarding want ol material to establish the
charge and of non apphban'on of mind. We will have fto
bear in mind the rule that the Court while exercising writ
jurisdiction will not reverse a finding of the inquiring
authority on the ground that the evidence adduced before
it is in_sufficient. If there is some evidence to reasonably
support the conclusion of the thubing authority, it is not
the function of the Court fto review the evidence and fo
arrive at its own independent finding. The mquiring
authority is the sole Judge of the fact so long as there is
some legal evidence to substantiate the finding and the
adequacy or reliability of the evidence is not a maltier
which can be permitted to be canvassed before the Court
in writ proceedings.

17. A narration of the charges and the reasons of the
inquiring authority for accepting the charges, as seen from
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the records, show that the mquumg authority has based
its conclusions on materials available on record after
considering the defence put forth by the appellant and
these decisions, in our opinion, have been taken in a
responsible manner and objectively. The conclusion
arrived at by the inquiring authority cannot be termed as
either being perverse or not based on any material nor is 1t
a case I{-’hPFP z‘here has been any n0n~dpp]rcafxon of mind
Ol ng‘ls Dar 61 .Lf} xiﬂ'u'u Llyzg L ‘f‘.f}}‘jf!y x':j{il’it, "’Sb, Lnt, JI{Agll
Court has ]aakea' into the material based on which the
inquiry officer has come to the conclusion, within the
Himited scope available to it under Article 226 of the
Constitution and we do not . *‘"nd any fault with the findings
of the High Court in this regard.’
6. Thereafter, recently in the case of High Court of Judicature
at Bombay Vs. Shashikant S. Patil and Az’;c‘{hez‘ reported in 2000
(1) SCC 416, the Supreme Court has sa1d that if there is some
legal evidence on which findings can be based, then adequacy or
even reliability of that evidence is not a matter for canvassing
before the High Court under article 226 of the Constitution. The
Supreme Court has further elaborated that judicial review or
s R . . s eq o SR B + £l * : . * ) =~
interference is permissible if there is violation of pr1nc1pﬁs of
natural justice or statutory regulations. he decision of the
disciplinary authority is also vitiated by considerations
extraneous to the evidence and merits of the case, or if the
conclusion made by the authority on the very face of it is wholly
=4 o v = ey ity Ty SER e sl Wl Aeay R elg e Boy My Rl 1 >
arbitrary or capricious that no responsible person could have
arrived at such a conclusion, or other similar grounds. It has
however, concluded that it cannot however be overlooked that
~
o disciplinary authority is the sole judge of the facts if the inquiry

has been properly conducted.

7. Now considering the rival contentions in the light of the
above observations of the Supreme Court, we find that though the
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-allegation of the non supply of the relevant documents is made,

the same has no substance at all. The inquiry officer has
observed that fullest opportunity was given to the applicant to
defend his case and that all the documents relied upon in the
inquiry were supplied to the applicant. He has also noted the
insistence of the applicant for the production of original specimen
book to check the specimen signature of the depositor of the SB
Account No. 3709522 but as the documents called for was not
necessary or irrelevant for the purpose of inquiry, his request was

denied. It is pertinent to note that in this O.A also the applicant,

~except alleging that the entry of the withdrawal of Rs.1000/- was

not got produced by the inquiry ofi:'icer“ has not given any details

regarding what documents which were relied upon by the

prosecution were not supplied to him. It was tried to submit that

the hand to hand book used by the applicant on that day was not
produced and this has adversely affected the case of the
applicant. This submission however, has no merit as one of the -

charges leveled against the applicant was that he has misplaced

‘the hand to hand book or had not produced the hand to hand

'book when asked for by the authorities. It is quite obvious from

the charge itself that the applicant knows about the neon

availability of the hand to hand book and therefore, contending

that since the hand to hand book was not produced before the

inquiry officer by the department, and thereby the principéks of

natural justice is violated is clearly a baseless contention.

8. We have carefully gone through the entire inquiry
proceedings and we find that the inquiry was conducted by the

mquiry officer as per the rules and regulations and all necessary
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opportunity was given to the applicant to defend the charges
leveled against him. The applicant had participated in the inquiry
and has crossed examined the witnesses. Hence, there is no
question of no opportunity having been given to the applicant to
defend the charges leveled against him. The argument of the
riolation of priﬁcip&?;s of natural justice logses the credence in
view of the inquiry proceedings having been conducted in a
proper and legal manner. Though it was not necessary for us to
examine the evidence recorded by the inquiry officer, to satisfy
ourselves that the findings of the inquiry officer was not based on
no evidence, we have carefully gone through the evidence
recorded bv the inquiry officer. We find from the evidence laid
before the inquiry officer that independent witnesses like

b

Chimanbhai Patel and Y.J. Shah and witnesses like Rohit and
Magnadis and Mr. Masani, DSPM Jambuér, had supported the
prosecution case and in unequivocal terms given evidence
pointing to the guilt of the applicant. Chimanbhai Patel had
stated a‘“cmfbf*:g the holder of the NSS account no. 1000007
and also having given Rs.1000/- to his authorised agent Mr. Y.J.

depositing in his account on 7.3.89. Mr. Y.J. Shah has
confirmed having received this amount from Chimanbhai Patel

g tendered this amount to Mr. Rohit. He has also
stated that when he entered the post office there was no clerk on
SB counter and the Postmaster inquired with him as to what
work he had, so he had told the postmaster that he had come to
deposit the amount in the NSS pass book. According to him, he
was in a hurry to go to his shop and therefore, the postmaster
had asked him to give the amount to Rohit and he had given

the amount to Mr. Rohit and also the NSS pass book and voucher
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to him. He has also stated that he had waited for the date stamp
impression in the pass book and at that time the applicant had
come and attended the SB counter. He has also stated that
applicant date stamped the pass book and the voucher and
returned the pass book to him. It is significant that in the cross
examination of these witnesses he had not been even suggested
that date stamp was not affixed by the applicant and that the
applicant had not come while he was there. The evidence of Rohit
suggests that he had handed over the amount of Rs.1000/- to the
applicant and the applicant had date stamped the pass book as
well as the deposit voucher. It is also in the evidence that entry
regarding the receipt of this amount of Rs.1000/- was made by

the applicant in the hand to hand book.

9. This evidence as well as the other evidence recorded by the
inquiry officer is believed by the disciplinary authority and we are
unable to find any fault with the disciplinary authority in relying
on this evidence. The evidence is sufficient to conclude that the
applicant had received the amount of Rs.1000/- for crediting the
same 1 the NSS account of Chimanbhai Patel and that he had
not crec'i}ted’risbame in that account though he had entered the
same in the pass book of Chimanbhai Patel. The documentary
evidence in the nature of pass book of the NSS account of
Chimanbhai Patel as well as paying slip bearing the date stamp of
7.3.89 for the deposit of the amount of Rs.1000/- clearly go to
establish that the credit of amount of Rs.1000/- in the NSS
account No.1000007 was made and that this amount of

Rs.1000/- was not credited any where in the ledger or other
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account books. There is no dispute that it was the responsibility

&1

of the applicant to deal with this deposit and therefore, he was
responsible to account for the non entrance of this amount in the
account books of that day. Hence, documentary evidence, and
oral evidence of the witnesses clearlv go to support the findings of
the inquiry officer that the applicant was guilty of the first charge
leveled against him. This evidence also clearly suggests that the
inquiry authoritv has based his conclusion on the material
available on record after considering the evidence put forth by the

applicant and in our opinion, the findings recorded by the inquiry

officer were in reasonable manner and objectively. The
- ~ Soaed
conclusion drawn by the inquiry a‘u.thorl.t_v cannot be drawa to be
(=
perverse or not based on any material nor it is a case where there

has been anv non application of the mind on the part of the
inquiry officer. The reliance placed by the disciplinary authority
on the findings of the inquiry officer is also therefore, not perverse
or without appilication of mind. Under the circumstances, there
is absolutely no reason for us to interfere with the findings of the
disciplinary authoritv as well as appellate authority who has

4 -

ubsequentiy upheld the finding of the disciplinary authority

10. However, so far the charge no.2 leveled against the applicant
regar dmg deliberate misplacement of the hand to hand book is

concern’,‘ we find that the finding arrived at by the inquiry officer

.
i

well as the disciplinary authority are not in consonance with
the evidence on record. The evidence suggests that after the
transfer of the applicant, the hand to hand bock was used by
Rohit for 20 davs and therefore, it goes without saying that the
1
Of

last custody of this book was with Rohit or with department and
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not with the applicant. It is presumed by the disciplinary
authority that since book was not traceable the same must have
been misplaced by the applicant himself so as to defend the
inquiry proceedings. There is no logic behind this conclusion as
it is not shown that the applicant was at any time in a position to
recover the hand to hand book and thereafter misplace the same
so that it will not be available for inquiry purpose. The applicant
was therefore, wrongly held guilty for the charge of misplacement

of the hand to hand book.

11. This finding however, does not effect the punishment order
passed by the disciplinary authoritv. The punishment of the
removal from service is awarded by the disciplinary authority on
the consideration of the applicant having misappropriated the
amount of Rs.1000/-. This being a charge of a grave nature, the
major punishment was imposed by the disciplinary authority on
the applicant and therefore, even if it is held that the charge of
misplacement of the hand to hand book is not sustainable then
also the penalty imposed on the applicant cannot be interfered
" with. Mr. Pathak had tried to submit that the penalty imposed on
the applicant was harsh and shocking but, considering the
graveness of the charge leveled against the applicant, we are
unable to agree with the submission of Mr. Pathak. We also do
not find any violation of the principés of natural justi(;e in the
conduct of the inquiry proceedings against the applicant. The
applicant had been provided with the copies of the necessary
documents and he had been given all opportunities to examine
the documents relied upon by the presenting officer. He has also

been afforded the opportunity of cross examining the witnesses.
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After the conclusion of the inquiry, a copy of the inquiry report
was also given to the applicant and he was asked to give his
submissions and he had given the written submissions on dated
18.9.91. We therefore, reject the contention of the applicant that

the inquiry is vitiated on account of the violation of the principéé/

of natural justice

12. In view of the foregoing discussion, we have no hesitation in
concluding that there was “@n ample evidence before the
disciplinary authority to base his findings of guilty of the 1
charge leveled against the applicant and the order of the
disciplinary authority as well as the subsequent order of the
appellate authority are not vitiated on account of the non
application of mind or there being no evidence before them.
There is therefore, no reason for our interference with the order
passed by the disciplinary authority as well as the appellate
authority. The O.A is devoid of any merit and in the conclusion,

we reject the O.A with no order as to costs.

A
s
(A.S. Sanghavi) (V. Ramakrishnan)
Member (J) Vice Chairman



