
The Hon'ble Mr. 

CAT/J/13 

CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

O.AN O./44/1992 

DATE OF DECISIONj7' Auj200C 

Petitioner 

KKShah 	
Advocate for' the Petitioner [s 

Versus 

	

tTnjcn cf India & Others 	 Respondent 

3 3hvde 	 Advocate for the Respondent [s 

CO RAM 

The Hon'ble Mr. 	 V Rk1 n-n 	Vjp CL rr-:r,  

I 
\J 

Whether Reporters of Local papers may be allowed to see the Judgment ? 

To be referred to the Reporter o 

Whether their Lerdehips wish to see the fair copy of the Judgment ? 

4, Whether it needs to be circulated to other Benches of the Tribunal ? 



. Rarnaswarny 
perrianent Way Inspector (c) 
Bulsar 

Address for notiCe: 

c/c. Kiran K. Shah, Advocate 
3, Achala Yatan Society, Div.II 
Nay ran gpura, Ahmedabad. 	 App I S.c ant 

versus 	
Advocate: Mr. K.K.Shah 

l Union of India 
Notice to be served through the 
General Manager 
\esterfl Railway, Churchgate 
Bombay. 

The Chief tnginenr (a & c) 
Western Railway 
Chief Engineer's Office 
Ahmedabad Railway Station 
Ahmedabad. 

Executive Engineer(CoflstruCtiofl) II 
Western Railway, Ahmedabad. 

Chief Engineer (S&C) 
New Building 
Churchgate 
Bombay. 	 Respondents 

Advocate: Mr.N.S. Shevde-

JUDGEMENT 

IN 	Datedi ugUst 2000 

0 ,A./491/1992 

Per Hon'ble Mr. V. Rarnakrishflafl, Vice Chairman: 

The applicant who was appointed as 

Permanent Way MiStry in 1964 and received promotion 

to the next higher level of permanent Way Inspector-

Grade- III in 1985 has approached the Tribunal 

seeking a direction to the respondents to step up 

his pay on par with Shri L.C.Patel who according 

to the applicant is his junior. 
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We have heard Mr. K.K,Shah for the applicant 

and Mr, N.S•Shevde for the respondents. 

Mr. K.K. Shah submits that the applicant 

was appointed as a Periranent Way MJ.stry in 1964 

by order dated 13.11.64. Due to expansion of Railways 

in the relevant period, a large number of employees 

were appointed in the Construction Department of the 

Western Railway. M. Shah further submits that as 

per the seniority list of permanent Way Mistry in 

the Survey and Construction Department as circulated 

in 1983 the applicant was senior to Shri L.C.Patel 

and many others at this level. He therefore had a 

right to be considered for promotion including 

ad hoc promotion to the next higher level of P.W. 
Grade-Ill 

InspectorL(PJI Gr,III) before Shri Patel. The 

respondent department initially promoted him as 

IWI Gr.III by letter dated 18.1.83- Annexure A3. 

Mr. Shah claims that the applicant was not relieved 

by the Executive Engineer Construction 4Ahmedabad. 

It is alleged that L,C.Patel was given ad hoc promo-

tion Ignoring the applicant and this was done on 

parochial grounds. The applicant had approached 

the Hon'ble High Court of Gujarat and High Court was 

informed that he would be accommodated in the new 

project at Sabarmati but he was not accommodated. He 

had to approach the High Court again and the order 

of promotion was issued in August 1985 as S41 Gr.III. 
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r, Shah sayS that applicant is senior to L.C.Patel 

and he ought to have been promoted on the same day 

as his junior instead of 2½ yearS later. AS this 

was not done, the relief sought for namely that his 

pay should be stepped up to the level of L.C.Patel 

should be granted. mr. Shah submits that the 

applicant has since retired and stepping up of 

pay would result in increase in pensiofl. according 

to the learned counSeleven if the court is of 

the view that financial arrears may not be given, 

a direction may be issued to increase his retiral 

benefits on the basis of higher pay as was granted 

to Shri L.C.Patel. 

4. The respondents do not agree that the 

applicant is senior to L.C. Patel. according 

to them, seniority list given by the applicant 

cannot be relied upon as the Serial number has 

not been given by the applicant. Respondents 

also claim tha t appliCaflts seniority was 

kept in Baroda Division in the original category 

whereas the seniority of L.C.Patel is rnaintain 

at Ajmer Division where his lien is maintained and 

as such the applicants seniority and L.C.Patels 

seniority cannot be compared with each other. 
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cr: 	t was found unfit for promotion 

the level of F.%.I. Grade-Ill It is also 

:rtended by the respondents that he had rendc'r 

ser- ice under 1xecutive .rginee r, ConstruC-

J.on-II, •Ahmedàbad and was transferred to 

mnagar in 1983 but he did not join Jannagar 

it reiiaineô' aisent of his on accord from 

..4,83 to 26.C.85 and the period from 15.4,83 

	

.. 2,85 was regularis 	axs leave withcut pay. 

..'he respondents have also empht:l 

the allegation that there was 

prejudice against the applicant or tha.. 

Patel was favoured on parochial considerat.. 

5. 	The applicant in the rejointh 

that he w cenidered unfit for ad 

s WI Gr,IIl as according to him this contet 

as never taken in th 

.Le Gujarat High Court, 

	

e have considr- 	•::-j 

ides, 

7 	at the cutset we may state that the 

iegt.or thii; tr.c ippicant ws deniec 

rhtful promotion due to parochial 

baseless as the applicant has not 

aterial whatsoever in support of su 

llegaticn. 

The applicants prayer is t 
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up on parX with that of L.C. Patel. The reason 

as to why L.C. Patel has drawn more pay than 

the applicant is because he received ad hoc 

promotion as PI Grade- III more than two years 

before the applicant. It is also stated that 

the applicant was on extraordinary leave 

with the result that he had to forego incren-'ents 

for that period earlier. In this O.A. the 

applicant has not challenged his non- promotion 

as WI Grade- III earlier and the treatment of 

relevant period as E.O.L. L.C.Patel's ad hoc 

promotion took place in 1983 and the applicant 

was promoted in 1985. We also find from the 

orders of the Hon'b]e Gujarat High Cou 

3.5.83 (copy at Annexure A.4S) that e High 

Court had observed that 1Uapplicant was keen 

to stay in the .vicinit~' of Ahmedabad for personal 

reasoii and was not willing to go to Jarnnagar, 

Rajkot, Bhuj etc. Th,Hjgh Court had further 

noted that the applic4anted to stay only at 

Sabarrnatj- Ahmedabad aa ,*,a the work at Sabarrnatj 

was to commence shortly, he was wIlling to proceed 

on leave. It was therefore ordered that the 

period of absence of the petitioner will not be 

treated as a break and it will be regulated 

having regard to the service rules that are 

applicable to him It is clear from this that the 

applicant was unwilling to accept the ad hoc 
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promotion at Jar!'nagar which was offered to him 

by letter dated 18th January 1983- copy at 

Annexure A..3 but he insisted on staying in or 

near Ahmedabad and thatis the reason why his  

absence has to be treated as M.O.L. It is evident 
from the above narration that the applicant drew 

ICSS pay than L.C.Patel, because L.C.ate1 got 

ad hoc promotion earlier whereas the applicant 

had not got such promotion and the applicants 

absence for some time was treated as oxtraordiary 

leave when/ increments could not be earned. This 

is quite apart from the contention of the Railways 

that L.C.patel and the applicant do not belong 

to the same seniority unite  

9. 	The circumstances in which the stepping up 

of pay can be given have been gone Into by the 

Tribunal and Supreme Court in a number of cases 

The Full. Bench of this Tribunal sitting in 

Flydrabad In November 1996 had observed that stepping-

up of pay has to be related to a legal right and 

cannot be granted on considerations of equity. 

The Government of IndIa have laId down the 

circumstances in which stepping up of pay can be 

considered, The O.M. dated 4.2,66 provides for 

removal ot-netay of a senior drawing less 
pay than the junior and lays down some condIti0ns on 

whose fulfilment the seniort a pay could be stepped-

up. The applicant does not fulfil these conditions, 
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There is another O.M. dated 4,11.93 in the 

Department 0r Training 	 We may in 

particular reproduce para 2 (a) and (b) of the 

Circular below:- 

*2(a) Where a senior proceeds on Extra CrdinaJ 
Leave wch results in postponement of Date of 
Next Increment in the lower post, consequently 
he starts drawing less pay than his junior in 
the lower grade itself. He, therefore, cannot 
claim pay parity on promotion even though he may 
be promoted earlier to the higher grade; 

(b) 	If a senior foregoes/refuses promotion 
leading to his junior being promoted/appointed 
to the higher post earlier, junior draws higher 
pay than the senior. The senior may be on 
deputation while junior avails of the ad-hoc 
promotion in the cadre. The increased pay drawn 40 
by a junior either due to ad-hoc officiating/ 
regular service rendered in the higher posts for 
periods earlier than the senior, cannot therefore 
be aanomaly in strict sense of the terrn.0 

The provisions Ilu this O.M. will be 

directly applicable to the present applicant 

and the applicant cannot claim stepping up of 

pay when he drew less pay on account of his going 

on extra-ordinary leave and by availing ad hoc 

promotion later than the so-called junior. 

10. 	The Supreme Court in the case of Union 

of India and another vs. R. SWamiflathan (1997(5) 

SLR. 593 in pare 11 to 13 of the Judgemene noticed 

the provisions of O.M, dated 4.2.66 and 0.M. 

dated 4, 11.1993 and had stated that higher pay 

teceived by a junior on account of his earlier 

officiation in the higher post because of local 



officiating promotions does not give any right 

to senior to step up his pay. We may refer to the 

:-ead Note which is reproduced below:- 

li  Constitution of India, Article 16- Fundamental 
Rules, Rule 22 (1) (a) (1)- pay/Stepping up pay 
on promotion- The difference in the pay of Junior 
and a senior in the instant case is not as a result 
of application of Fundamental Rule 22 (1) (a) (1)-
Tho higher pay received by a Junior is on account 
of his earlier officiation in the higher post 
because of local officiating promotions- Because 
of the proviso to Rule 22 he may have earned 
increments in the higher pay scale of the post to 
which he is promoted on account of his past service 
and also his previous pay in the promotional post 
has been taken into account in fixing his pay on 
prospotion.4 It is these two factors which have 
increased the pay of the juniors- This cannothe 
considered as anomaly requiring the stepping of 
the pay of the seniors. 	(Fares 8,11,12,14,15 & 
16) '. 

11. 	In the light of the foregoing discussion 

and the law laid down by the Supreme Court in the 

case of Swanilnathan referred to supra, we hold 

that the applicant is not entitled to the relief 

sought for and the O.A. is dismissed with no orders 

as to CoSts, 

- 	 I 	1 

(A. 5. Sanghavi) 	 (V. Rariakrishnen) 
t4ember (J) 	 Vice Chairman 


