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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD 'E//i[‘,_,“

of 2001

Faetitioner
Vs
Lo UMIOM OF INDIA & ORS. Respondents
L
To
) UMION OF INDIA 2. CHIEF ENGINEER [CONSTRUCTIOM)
THRO" GENERAL MANAGER WESTERN RAILWAY,
WESTERM RAILWAY ZMD FLOOR, AMMEDABAD
CHURCH GATE RATLWAY STATION BLOG. ,
BOMBaY ANMEDABAD
S. DEPUTY CHIEF ENGIMNEER & 4. DEPUTY CHIEF ENGINEER
WESTERM RAILWaY NORTH ()
BHUI WESTERN RATLWAY

AMMED&BAD

ALTL L OPP.LSARDAR PATEL
STADIUM, AMMEDABAD-14 .
CREF:08 NO.493/92 aMD REVIEW ‘

QPLN,ND;ZﬂLQQQQJ*__, |

5. THE HMEMBER
= BRI

Upon reading the petition of the above named Petitioner presented
to this High Court of Gujarat at Ahmedabad on 19/03/2001 praving to
arant the pravers and etc...

/ And Whereas Upon h@aring
B MR KK SHAH for the Petitioner no. i

i MR MUKESH & PATEL for the Respondent no. 1

.QQ MOTICE SERVED for the Respondent no. Zad 1
N NOTICE UNSERVED for the Respondent no. 3

Court passed the following order :-

CORAM :D.M.DHARMADHIKARI,C.J. & K.A.PUJ,J
’ DATE :11/01/2002
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30&/?011/2001 Judgement dated 01/01/2002 1

. Whether Their Lordships wish to see the fair copy : /:;} AD

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION No 2011 of 2001

For Approval and Signature:

Hon’ble CHIEF JUSTICE MR DM DHARMADHIKARI Sb(/;

and ////
Hon’ble MR.JUSTICE K.A.PUJ -94//

Hhether Renorters of Local Papers may be allowed
to see the judgements?

. To be referred to the Reporter or not?

of the judgement?

Whether this case involves a substantial question
of law as to the interpretation of the Constitution _
of India, 1950 of any Order made thereunder? l

Whether it is to be circulated to the Civil Judge? :b,//

N & PANCHAL
Versus
UNION OF INDIA
Appearance:
MR KK SHaH for Petitioner No. 1
MR MUKESH A PATEL for Respondent No. 1
MOTICE SERVED for Respondents No. 2,4
NOTICE UNSERVED for Respondent No. %
CORAM : CHIEF JUSTICE MR DM DHARMADHIKARI //
and —
MR.JUSTICE K.A.PUJ
Date of decision: 11/01/2002 g =
—~cAV JUDGEMENT -~
(Per_ :  MR.JUSTICE K.A.PUJI) %
/

Heard Mr. K.K. Shah., learned advocate for the

petitioner and Mr. Mukesh A. Patel, learned advocate

for the respondents. This Court has passed an order on

19.12.2001 to put up the matter on 21.12.2001 for final

disposal. The matter was thereafter placed for final

1dNOO HOIH 1v"dvYrNo



‘{', ’ SCA/2011/2001 Judgement dated 01/01/2002 2
hearing on 21.12.2001. 24.12.2001 and finally on P o

o

heard at length in the matter and the/gkitteq/éubmissionb

—

26.12.2001. The learned advocate for the petitioner was ////

filed by the learned advocate for the respondents on

28.12.2001 are also taken into consideration while

deciding this matter.

Z. In the present petition, the petitioner has
sought the/é;rection/?orf%odification in the order passed /////
by the Centra;‘ﬁdministrative Tribunal in 0.A. No. 493

of 1992 and Review application No. 224/2000 to the

extent of granting further relief which was not granted
by the Tribunal by awarding that the petitioner was
eligible and entitled for the relief of interest on the
illegally withheld amount of gratuity and retiral
benefits by respondent Railway and therefore the

respondents be directed to pay the interest at the rate

19N0OD HOIH 1vdYyrno

of 24% p.a.from the date, on which the petitioner has

NATIONAL INFORMATICS CENTRE

retired from the railway service till the date of actual
payment. To appreciate the claim of the petitioner in
the present petition, few facts are required to be noted.
It is the case of the petitioner that he voluntarily
retired from the réilway service on 30.9.1987 and the
sald date of retirement was accepted by the raillways.
However, due to the penalty order passed the gratuity and
retiral dues to the extent of Rs. 79,142.27 ps. were
withheld by the respondents. Being aggrieved by the said
order, the petitioner had filed 0.A. No. 493/92 before
the Tribunal and the said 0.A. was decided by the

Tribunal on 9.2.2000 directing the respondents to release

the amount of Rs. 79,142.27 ps. withheld from the




3

5CA/2911/2001 Judgement dated 01/01/2002
retiral /benefits of the petitioner within 12 weeks fram

the date of receipt of the copy of the said order by the

respondents.

3. since the Tribunal has not given any finding with
regard to granting of interest on the delayed payment of

gratuity and retiral benefits, the petitioner had moved

Review Application No. 24 of 2000 in 0.A. No. 493/9%

before the Tribunal reauesting the Tribunal to clarify

//with/?egard:{; fhe relief of interest to be paid with 24%

o - U on the amount of Rs. 79.142.27 psS., withheld by

the respondent-rallway. The said Review Application was
decided by the Tribunal on 13.4.2000 and it was held by
the Tribunal that keeping in view the particular
circumstances,

respondents to release the withheld amount only after
quashing the impugned ordersi
of interest was not granted, 1t should be presumed that
the Tribunal rejected the same. The Tribunal has,

therefore, come to the conclusion that there was no error

apparent on the face of the judgment which would warrant

interference.

4. Being aggrieved by the said order of the

Tribunal, the petitioner has filed the present petition
in this Court. 1t was argued before us by the learned
advocate of the petitioner that the date on which the
amount was actually to be made available to the
petitioner was in September 1987 when he took wvoluntary
retirement, was not paid to him because of the penalty

order. However, the said penalty order was challenged

the Tribunal has issued direction to the

/éé the claim for payment

o

LHNOD HOIH 1vYYrND
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5CA/2011/2001 Judgement dated 01/01/2002 ‘ 4

before the Tribunal in 1992 and the Tribunal has decided///

only in February 2000 quashing and setting aside the
penalty order and directing the respondents to release
the amount withheld by the respondents. It was therefore
contended by the petitioner’s ld. advocate that'f;;nce
the amount of retiral dues o% gratuity was withheld’;s a
penalt? and since the penalty was found illegal and the
order
the Tribunal, the said amount has become due and pavable
from the date on which the same was actually made.
available to the petitioner and, therefore, if the
petitioner would have qot the said amount in the vear
1987, the said amount would have become at least three
times more by way of interest accrued on the said amount.
at the time when the amount was actually paid to the
paetitioner pursuant to the order of the Tribunal. It was
further contended that because of withholding of such
amount in the year 1987, the petitioner was put into

financial difficulty and it was not possible to maintain

the affairs of his family and he was also unable to take

further treatment of his eyes. It was therefore
submitted by the petitioner that it was the fit case to
award//%he‘/Enterest//én//the amount withheld by the
respondents b;‘ way é; penalty from the date it was made
available to the petitioner. In support of his
contention, the petitioner has also relied on Rule 303 of

Railway and Retirement Benefits, 1994. sub-rule (b) and

{c) of Rule 303 read as under :

Gratuity/Death Gratuity on Retirement or

imposing such penalty was quashed and set aside by

€

14N0OO HOIH 1vHYIrND
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disciplinary or judicial proceedings have
been instituted and on the conclusion of
proceedings they are fully exonerated, the
interest on delayed payment of Death
Gratuity/Retirement Gratuilty may be
allowaed in their cases. In such cases,
the gratuity will be deemed to have
fallen due on the date following the date
of retirement for the purpose of pavment
af  1nterest on delayed payment of
gratulty. The benefit of these
instructions will, howeaver ‘be available
to such of the Government servants wha
die during the pendency of
judicial/disciplinary proceedings against

them and against whom proceedings are

conseguently dropped. In such cases, the
payment of gratuity will be deemed to
have fallen due on the date following the
date of death and if the payment of
Gratuity has been delaved interest may be
allowed for the period of delay bayvond
three months from the date of death.

() In cases where the Railway servant is not

fully exonerated on the conclusion of,

disciplinary/judicial proceedings and
where the competent authority decides to

allow payment of garatuity. in such cases..

the pavment of gratuity will be deemed ta

have fallen due on the date of issue of
orders by the competent authority. IF
the payment of gratuity in such cases is
delayed. the interest will be payable
beyond three months from the date of
issue of orders.”
fih  the basis of the facts and circumstances of the case.
and the relevant Rules quoted above, the petitioner has
claimed the interest at the rate of 24% p.a. on the
amount withheld by the respondents by way of penalty fraom

the date on which he became eligible and entitled to the

retirement benefits, till the date of actual payment.

5. The claim of the petitioner was disputed- by the
respondents and the learned advocate appearing for the
respondents filed Written Submissions which is taken on

record. It was submitted on behalf of the respondents

A

14N00 HOIH 1vHYIrND
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that the Tribunal has exercised its Jjudicial discretion ////

on cogent arounds against waiving the enquiry afresh and
impliedly for this reason the interest was not granted by
the Tribunal. It was further submitted by the
respondents” 1d. advocate in the Written Statements that
the paetitioner himself had remained negligent in
challenging the orders passed by the authority before the
appallate authority and there was/ﬁnreasonable delay in

challenging the order of the appellate authority before

the Tribunal. It was also submitted that the withholding @

of the amount of the retiral benefits was due to the
departmental enquiry and proceedings going on against the
petitioner and that the Railway Rules empower the Railway
to withhold the retiral benefits when such Kkind of

enquiry was pending against the employee. It was also

submitted by the respondents” 1ld. advocate that setting

aside of the penalty order was not the absolute acquittai
but it was acquittal on technical ground with
consciousness that as per law in such circumstances the
lapses in the enquiry are to be cured after giving
opportunity of hearing and so as teo curtail that, the
payment of interest qua the amount withheld has been
curtailed while exercising the judicial discretion and
the said judicial discretion could not be taken into
account into the judicial review. It was also submitted
by tha 1ld. advocate for the respondents that the
provisions contained in Rule 303 are not applicable to
the facts of the petitioner’s case. On the basis of

these grounds urged in the Written Submissions, the

respondents’ 1d. advocate has submitted that the///

19N0D HOIH LvHvYrno
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petition filed by the petitioner was not maintainable in ///

the eye of law and the petitioner was not entitled to any

relief prayved for in the said petition.

& Now the short question, for our consideration., is

(w30

as to whether the petitioner is entitled to the interest

an the amount withheld by the respondents, and if the
answer to this guestion is in affirmative,

question would arise as to from which date to which date

the petitioner is

rate. It is an admitted position that the petitioner has
opted for wvoluntary retirement in September/{;87, an:
that has been accepted by the respondent-Board. It 1is

also an admitted position that the petitioner was

entitled to gratuity and retiral benefits on the date

his voluntary

penalty imposed by the respondent-Board for the alleged

breach committed by the petitioner, the respondents have

withheld the amount of aqaratuity as well as retiral

benefits to the extent of the amount of penalty. It is
also an admitted position that the order levying the
penalty was ultimately quashed and set aside by the
Tribunal and while setting aside as well as quashing of
the penalty order, no finding was given by the Tribunal
with regard to interest on the delayed payment of the

amount of gratuity as well as retiral benefits. It is in

(

view of this admitted position, to say that interest on

the amount withheld has not been grantedfagainst/avoiding

—_ —_

the holding/gf an/gnquiry afresh does not appear to be

—

correct. Since the petitioner was retired in 1987, nao

then the .

entitled to such interest and at what

of'

retirement. It is oanly because of the

.

14N0OO HOIH 1vHVYrNo
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back to the disciplinary authority to hold an enquiry ///

afresh. A similar case also arose before the Hon’ble

Supreme Court in R. Parangusam vs. Chief Electrical

Inspector and Another, reported in (1996) 10 SCC 55,

wherein the Court has held as under :

- S The tribunal in the impugned order, while
setting aside the order of compulsory retirement

from service. remitted the matter to the.

Gavernment to conduct the enquiry afresh after
aiving opportunity to the appellant and based
theérecon to pass appropriate orders for fixation
af the pension etc. It is not 1in dispute that
the appellant has already retired from service.
It is also not in dispute that the advances drawn
for construction of the house, allotment of the
house in the name of his wife by the Housing
Board has already been redone. Consequently.
there is no detriment caused to the State. Since
he had already retired from service, we think, on
the facts and circumstances of the case, it is
not a case for conducting a fresh enquiry as
directed by the tribunal. The order of the
tribunal is set aside. The Government is
directed to consider his case for promotion on a
par with the juniors who were promoted pending
enquiry, and then garant him promotion if he is
found eligible with all conseguential reliefs.
The Government will also redetermine his notional
scale of pay on the promotional post and pay the
arrears of salary and also pension as if he had
retired on promotional post. This action should
be taken and payment made within a period of six
weeks from the date of the receipt of this

order."”
P ) G wnnd

In view of the above order of Hon’ble Supreme Court, it
is not correct to hold the view that the interest was not
granted by the Tribunal only because the matter was not
remanded back to the disciplinary authority for making an
enquiry fresh. The Tribunal has not dealt with the issue
regarding grant of interest on the amount withheld and
since there was an error in the order of the Tribunal to

that effect, the petitioner was justified to raise the

said issue in the Review application. [//

14N0OO HOIH 1LvdVvrno
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T With regard to

granting of interest he placed reliance on the Rule 303

of Railway and Retirement Benefits, 19%94. It is true

that the said Rule /gs//having Proviso providing the

P

conditions which observe that "The benefit of this

instruction will however be available to such of the

Government servants who die during pendency of judicial

and/or disciplinary proceedings against them and against

whom the proceedings are consequerntly dropped.” However,

the payment of interest on delayed payment of qratuity -

and retiral benefits is not ruled out and it is not the

only condition on which the interest can be granted. L%

in the/gpinion/gf the Tribunal or the Court, as the case

may be, having regard to the facts and circumstances of

the case, the interest is required to be granted an

delaved payment of
interest cannot be denied merely on the ground that

same is not contemplated in the Rule prescribed for that

purpose. In this connection, it is necessary to refer ta

of

the decision of the Hon’ble Supreme Court in State

Umedbhai M. Patel, reported in 2001 (3) SCC

gratuity and retiral benefits, such

thé-

Gujarat Vs.

314, wherein the Hon’ble Court has taken the view that,
as the authorities did not wait for the conclusion of the

enquiry and decided to dispense with the services of the

respondent merely on the basis of the allegations which

had not been proved and in the absence of any adverse
entries in his service record to support the record of

compulsory retirement, the High Court was right in

.holding that the impughed order was liable to be set

aside. Three months time was given to the appellant

State to comply with the directions of the High Court,

the petitioner’s claim for///

{

=

1H4N00 HOIH 1vHvrNo

" 3

57




CENTRE

o

NATIONAL INFORMATIC

e

SCA/2011/2001 Judgement dated 01/01/2002 ' 10

failing which the respondents would be entitled to get //

interest at the rate of 18% for the delayed payment of
the pecuniary benefits due to him. In the present case,
the order levying penalty was challenged by the
petitioner way back in 1992 .and the said order was
quashed and set aside by the tribunal in February 2000
directing the respondents to release the amount withheld
by them dus to the levy of penalty. The petitionef was

therefore certainly deprived of his legitimate claim for

the amount of gratuity as well as the retiral benefits to

the extent of the amount retained by the respondents. On
the other hand., by retaining the said amount for such a
long period, the respondents were benefitted to this
extent . We see. therefore, no justification in denying

the claim of interest made by the petitioner in /@1%

—

Review application before the Tribunal. On the facts and

circumstances of the case as well as on the basis of tﬂé
legal authorities cited above and even on equitable
grounds, we hold that the petitioner is entitled to claim
interest on the delaved payment of the amount of gratuity
as well as retiral benefits. We are, however, of the
view that the petitioner’s claim regarding interest at
the rate of 242 p.a. from the date, on which the
petitioner was entitled to retiral benefits on opting for
voluntary retirement, i.e. September 1987, cannot be

accepted as certain delays are attributed to the

petiticoner and also the claim of interest at the rate of

//24%/;s excessive and unreasonable. In this view of the

—

matter, we are of the view that the endg(;f justice would
-

be met if we direct the respondents to grant interest at

/A

1dNOO HOIH 1vdvrnNo

/

the rate of 10% p.a.. from the date of filing of///



NATIONAL INFORMATICS CENTRE

$CA/2011/2001 Judgement dated 01/01/2002 . 11

appiication by the petitioner before the Tribunal against ,//

the order levying penalty till the date of actual payment

of the amount withheld by the respondents.

& The petition is, therefore, disposed of with the

(oo

aforesaid directions. However. there will be no order as

to costs./

[4

/oA /—/
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(ii) Hon'ble Mr. 2 Co (C O l-Cun pMeianey

2. Both the aforesaid Members 2. Hence to be placed before the
are functioning in this said ‘Members i.e.

Tribunal. Hon 'ble Mr.
HoN'ble Mr.

3, Hon'ble Mr. 3. tlence may be sant far
still belongs to Local consideration by circulation
Bench but Hon'ble to the said Members i.e. Hon'ble
ML . is nou Mr . and
a Member/V.C. of Hor 'hle Mr.

Bench.

4, 3oth the aforesaid Hon'ble 4. Hence to be placed beforem
Members have ceased to be Hon'ble V.C. for constituting
Members ofthe Tribunal. a Bench of any tuo Members aof

this Bench.
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5, Hon'bls Mr. [/ /oo 5. Hence may be placed beasfore
Nas ceaseu to be Member of Hon'ble V.C. for constituting
Tribunal but Hon'ble Mr. a Bench of Hon'ble Mr.

Fonwnv ey, ™M/ is vho is
available in this Bench. available in this Sench and
of any other Member ofthis
Banch for prelimiiary hearing.
6. Both the aforesaid Members 6. May be placed before Hon'ble
are nou Members ofother V.C. for sending the R.A. to
Benches namely . poth the Members for
and consideration by circulation.
If one of the Members is of
_Benches. the view that the petition
merits a hearing, reference
may be made by Hon'ble VY.S. to
the Hon'Ble Chairman seeking
ordars ofthg Hon'ols Chairman.
7. The case is not covered by 7. Therefore, orders ofthe
any ofthe above contigence Hon'ble Chairman are
-ies. Teqguired to be obtained by
Hon'ble Vice %ﬁairman.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD

\, ~
R.A. NO._ MI ‘ OF 2000
in

0.A. 493/92

»
}
*
3

N.A. Panchal. ... Applicant
Versus

Union of India & Ors.

Annexures Particulars Page Nos.
-——— Memo of Application. 1 to [j
A Copy of judgement for
Clarification. — \Q
(7l

Place : Ahmedabad

Date : 34 /3/2000. ( Kiran K. Shah )
Advocate for the Applicant
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD

w,
R.A. NO. 2/4 OF 2000
e

in

O.A. 493/92

Shri N.A. Panchal,

Retired Depot Store Keeper (C),
Bhuj residing at

A-17, Sadashiv Society,

Nr. Ambica Vidhyalaya,

Virat Nagar Road, Odhav,

Ahmecabad. ... Applicant
Versus
1. Union of India,
Notice to be served through, .

The General Manager,
Western Railway,
Church Gate,

Bombay.

2 The Chief Engineer (Construction)
Western Railway,
2nd Floor, Ahmedabad
Railway Station Building,

Ahmedabad.
3 Deputy Chief Engineer (C),
Western Railway, Bhuj.
4, Deputy Chief Engineer,
North (C),
Western Railway,
Ahmedabad. ... Respondents.
1. The applicant hereby seeks clarification

with regard to the relief prayed in the 0.A.493/92
for interest on retirement dues which were withheld

as prayed 1in the original application and reproduced
in para 3 of the judgement. The copy of the judgement
for <clarification is annexed hereto and marked as

Annexure- A to this application.



2 The applicant has challenged the vélidity of
the chargesheet and penalty orders imposed by the
respondents by withholding his retirement dues to the

tune of Rs. 79,142 27 ps.

3. The applicant voluntarily retired from
30.9.1987 and the same date of retirement is
accepted by the railway. However, as per the penalty
order, the said dues were withheld by the respondents
railway illegally. The applicant being aggrieved
with the same approached the Hon’ble Tribunal and
ultimately the Hon’ble Tribunal delivered the
judgement in OA No. 493/92 as per Annexure- A above
in favour of the applicant. However, while granting
the reliefs, the Hon’ble Tribunal has Kkept silent
over the reliefs claimed for interest at the rate of
24 % p.a. and also with regard to the all

consequential benefits of retirement.

4. The applicant submits that due to his
catrack and kidney problem, he sought voluntary
retirement prior to his superannuation. The

respondent railway was not keeping sufficient staff
and the applicant was performing his duty in absence

of requisite staff.

Since the respondents have imposed the
penalty on the flimsy ground and on concocted
charges, where the applicant was not to be considered
as responsible. Not only that, there was no malicious

intention and there was no evidence adduced by the




SNSRI

>
respondents in the inquiry. Hence the Hon'’ble
Tribunal was kind enough to direct the railway to
release the retiremental dues withheld by the
respondents but - the Hon’ble Tribunal should have
appreciated that the said amount of retirement dues
of approx. 80,000/- have been very much useful and
can be useful for the applicant in his retirement 1life
and the said amount even by keeping with the
nationalised bank or with the Government Bond could

have been doubled in five and half years and by

could have become fourth times more within 12 years.

5 The Hon’le SupremeCourt have time and again
held that the delay in paying the retirement dues and

Gratuity requires to be paid with interest and as

.per the latest decision of the Hon’ble Supreme Court

and of the High Court and of the Administrative
Tribunal, it has been awarded at 18 % p.a. The
Hon’ble Tribunal once foound that the retirement
dues were wrongfully withheld by tﬁe respondents,
the respondents are required to be directed to pay
the interest at the rate of 24 % p.a. as prayed in
as deemed fit by this Hon’ble Tribunal and as awarded

in other cases at the rate of 18 % p.a.

6> The Hon’ble Tribunal while giving the final
directions and passing the final order, have not made
any observation for not granting such reliefs nor
any discussions with regard to the same has been made.
Since the applicant has prayed for, the Hon’ble

Tribunal looking to the old age and since it



1
3 amounts wrongfully withholding the retirement dues
as penalty and stigma, the same is required to be
released with interest and, therefore, the necessary
clarification may further be directed by passing the
order in the present application.
7 s This application is filed within the period
of limitation.
Sk RELIEF SOUGHT

(A) This Hon’ble Tribunal be pleased to clarify
the relief of interest to be paid with 24 % p.a.
on the amount withheld by the respondent railway
lite “Ra 79, 142~37 ps. and be pleased to direct the
respondents to pay all the consequential benefits if

it 1is not paid to the applicant in the interest of

justice.

(B) This application wmay kindly be allowed with.
costs .

Gled) Any other further order or direction as

deemed fit, just and proper may kindly be passed, in

the interest of justice.

AFFIDAVIT g 0%%iM¢;z~/\\7
N

I, Shri N.A. Panchal,aged 70 yearsresiding at

the above address the applicant herein do hereby
“TI vy

solemnly wesaify- that what is stated hereinabove is true

to the best of my knowledge, information and belief and

I believe the same to be true.qxciﬂﬂ‘}1€LﬂQ80J §%Q-w40vd
Wity e eclirve ‘”Y’WV? ety -
Place : Ahmedabad.

Date :z//%%u__ J%%CUNJ&‘

@K,IAW v, gsM O"%N‘ i (’-{10:”‘“&

P~ ,«L}7 Q
lgbltﬁfkyq”‘ &‘”’Vﬂ _ JL{/quﬂﬁJ:ym

e %ﬁﬂ%‘,ﬂv&@ﬂ,




0OA/493/1992

CENTRAL ADMINISTRATIVE TRIRUNAY
AHMEDABAD BENCH

Versus
TIlaiAm AF Tndia L Yorics - D acraved nesblie\
U 1I\ ) VL lii\s1a LD . L\\.DlJUlll!\lll\D}
CAF NI, NS, Shev :Advocate for the Respondeni(s)
Thn IX AwaVEY A ‘.."h.\,ll.,‘] R l~.‘-l.eu//\\
13l L1IUIL )3T X, Y JANGIUESIan IDFIRECIRE . IVACTHILIPCE k."‘}.}
Tha Anthia DI L vawnnns ” AMaowmbhaw ¢
A ARe AX2Urse RJIw e A » N\ - AMEBARRELAL R . )'L\—‘llll\.l \U,
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Shrt N.A.Panchali,

I)m("ror‘ NNavinad Qi e 'roor\nr 0\
ANNVLEE A AL ALy v l\\/\/!lv V)
oy -

Nr.Am iaylaya,
Virat Nager Road, Odhav,

Alimedabad, . Applicant
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Deputv Chief Engineer (C)
YT e TN o oo o & i .
YV ECSLEIT] mauwuy, Dliuj
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4. Deputy Chief

Norih (C),
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O.A_No._ 493 of 1992

: Respondents

pi.cq ll l Aceh

MEMRER (A)

siSSLAVR I aN R

N.S. Shevde. for




Y P
2. AN
X \"
-
2, Uhe applicant was issued a charge shect dated 15.1.88,
Annexure-A. The apnlicant claims that the charge sheet is incomplete
and hie could not get proper opportunity to defend the same and the
charge sheet issued by the ¢ mcompetent person without authority 1s to be
declared as null and void The impugned orders issued by the respondent |
= |
Jo. 3 g0d 4 are imvecerman ped e ol DRI S sl dlon T aileciss
NU, O aliw o Q1< l“_l} lUk.’C—l LI LU 1L avuLuIualive \\Il“. LLIC l\dl.l\\’d)’
servants (D & A) rules. 1968, and are violative of principles oi natural
justice and also arbitrarv, diseriminatory and against the law of equity (
st \
and iair play.
2 Accordinalv the annlicant in thic OO A hac annroached the
3 swecoremgly, the apphicant i this O AL has approached the
_1 ol Rk R S I = i L s
L11oudl pray HIZ 10T UI€ 1010 VIIIE ICLELS -
"A The impugned orders at Annexures A
ALAZ may Kindly be quash and set aside
and the amount of pension and retirement
dues mayv kindly be directed to the (
respondenis 10 pay wiih inieresi of 24%% oy |
holding the action of the respondents as .l}
illegal. null and void, and grant all the ‘
consequential benefiis. |
s it Tin s application may kindiv be allowed
with costs,
k!
3
C. Any ntgu order or direction as mav be
deem fit may kindly be passed in the interes
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4, The respondents have fiied repiy and resisted the ciaim of the

applicant, They have nitially made preliminary ohiection that the

decided by this Tribunai on 154, 91. A review application fiied by the
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subsequently to 30,9 87
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appeal  ‘on 28691 which was  rejected,  The appellate
~ . U I K PO [ Np— PR D D sl v ~£ DL Q1T AN A7
auuiority/disciplinary authio ity withiield an amount I Rs. 79,142.27

- correctly in prescribed form bv the Deputv Chief Engineer ©, Bhuj. who
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1S competent to issue the charge

15 & Junior Admn. Scaie Officer and i

,_-
=
82}
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sheet. An inquiry was conducted by the respondents and on completion

the condest of the inquiry and no more evidence or witnesses are o be

- '~ — 'r -~
nnnnnnn A 4len mnn T Conse nmncinae, £ Do 7 147 N7 A lotn Acennl L1 4
l“ll)UDC L1iC Pclldll} s LUL 1TCVUNTLY UL NS, § ¥ L./, M o1al dl.)lJCLll LEICU

by the applicant was also considered and rejected. So far as the question

of name of the witnesses of charge sheet 1s concerned, they have gtated €
PR SRR I svmasa e N wl o d n o e Ll osicias Al o 3 ——
Lt Wi 1iciill LT WILHICSSCS Wdd LV Do :‘Tl\ 1l UUIIU:—..: Lc P). Utccuzu:'a, 11

necessary. All the documents were given to the applicant along with the

rules, which reads as under:-

Kgcovew from his pay of the whole or part

4

of any pCullllldr\ lk)bb caused D\ IHHI o ine

Ea3
Government or Railway administration b
negligence or breach of orders. "
7 Lhe appiicant has fied rejoinder. He denied thai he did noi
submit an appeal in 1989, He stated that he had filed an 3 npeal dated
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produce any defence witnesses. He aiso staied that the earlier O.A. was

filed to release retiral benefits, while the present O.A. was filed for

as the inquiry is concerned. the applicant was given the mmpression that

¢ . - .
the n a JINAaIry wagc onino [0
tiivw g Leiaiala Y iialgisaa ¥ VVQD bSyviaa Ul

respondents made it as a final inquiry. He also pointed out ihat the

names of the witnesses to be examined by the prosecution had not been

was appoinied by ihe respondenis. The appiicani was also not given

opportunity to produce witnesses for the defence. The inquirv was held

naturai jusiicé not followed. ne dlbO contended that ihe applicani was

-

‘not-given a copy of the inquirv rencit. So far as the orders of the

et sl .
Lrurite LR

Capplication of mind as he had not examined

e S S S N N L R S L T, N U s hen
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various points raised by the applicant. He aiso pointed out that as per the *
orders of the Tribunal in OA/311/R6, the applicant was due fo retire on
30.9.87 and issued a charge sheet on 13.1.88 can not be sustained
without necessary sanction of the president
8 Mr. Shevde, leained counsel for the respondents disputed the

charge sheeted and the anplicant has given in writing that he had
wavmom s wesued |all dlea S mwsvana manen nlasme ssnale slan aleauzs shaae Ok oo s slas
TCUCHIVOUW dll LHIC UUGULLITHILY alv 15 Vit LiiC© Cllcdl :.:.C D2HCOL. OU 1a) add LT

309,97, Accord:

S\t s

C

So far as ibe quesiion of examinaiion of the prosecuiion wiinesses is

concerned, he stated that the applicant had admitted his cuilty and hence

concerived, the applicant hag given in writing that he does not have anv

& = &

t By giving clear recetpts. He filed the clanms for

VY
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discrepancies beyond time limit and hence ihev become i

the inquiry report, conclusion was that the applicant was guilty and

which is quite in order. Mr. K K. Shah disputed the confention of Mr.
Qleverd oy Aa A Qbatad 4liat i An 1l aie sty svrnelecinn Adeal A Lnedalll.: .01
DHOUYUC anul S1aica 11at LG illjpllbdlll WWad vy Ull\_lllé D11 21U nanuculy ail

weigh bridge carry out check of each and every recerpt. He also nointed
g g :

S e L i L cmte Lo o0 11 1 = PaP- Do pupppuy SN I uags: B

JUL Lal Lo JUDPUUU CHLW Lad YO 1101 prouucca CIcal reéc —_IIJI.D SUUILIILICU DY

/e have heard learned advocate for both the parties and

ac
C

o1l

through the documents. So far as the preliminary contention of the

Shah pomtcu out that ihe 0.A/511/86 filed Dy the applicant for releasing

his retiral benefits and the present O.A. which is filed against the charge

pensionary benefits. He aiso pointed oui that ihe penalty was imposed on

“the applicant on 15.1.88, but the earlier O.A, was filed 1n 1986, We are

1

construciive rcs,umum 1S noi icnabie.

*
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arge sheet 1s

So far as the contention of Mr. Shah that the ch

reference i< mvited to (,h'mxc sheet. Annexure-A.,

vague and inc mnnk te, 1
SR
J 1\

The applicant claims that documents were not supj
tme of mquiry. In so far as the question of examination of witness in the
mquiry 1s concerned, no names were mentioned, but if was stated "as

dings”. It is needless to state that it is

ne S
ant to nomt ant ﬂw_dt(‘]nrtno the cource of man S eV
= 0 pomt out i S o SOURIRC ol mauiry, ng
PR B ._,\,\A..‘__.J.\..A..,(
Lic IC.}I, UHUCTIILS

PrOSECUtio
themselves. Moreover, there was no Presenting Offi
case for the prosecution. The conténtion of the respondents that the
applicant has adinitied the guilt, hence, it was 1ot 1 sary for them to
examine the prosecution witnesses to prove the euiitv is not correct I'he
nAt fila anv dacniment fA chawvw that tha r\r\n‘u\_nnt
L L1 uLL./Y LEUUVLLLEvI L L ALY vy Liitcae LN LLt.' Alvuaan
(a ol ]
111e

'

dceepied ihe habihiy and agreed for ihe recovery

uncondiiionaily
clearly .
replv /shows “that he had not unconditionallv  accented

applicant's

"
.—w
’D

:_V,A“'.'—‘T ) ;;_*‘:;“ 3
weighment at s end and hence there was no aiternative for htrthan to

iternial and report the shortace mm dmh,]‘v here

accept the ma
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prasecution rests with them only through documents/witnesses. Tence

It is well seiticd that the burden of proving ihe case of

Further, ii is aiso poiiced that an impression was given to the applicant

was punished, with the notice of imposing penalty. F urther, the applicant

AT N e e

. - A Yoamnn 20 alin Nrocenrdi s~ Te 0o 2x Lowe aeom n s T IR N
1> d SCTigus IdpDD I g PHucccail 185, 1t 1S 4150 SCCI wiar uj

have not given any proot that tie INquiry report was submitted to the
annlicant ay en at the ctaoge Af imnocing enaltvy Thie was a handican Q P
TrpETERt even at the stage of imposing penalty. This was a handicap of
s, PN | 1 _ 1 - S % . Yo - oy O a1 o Ly % Jg=, £ o
LIIC & ppacait ii Llll“g 111S dappceal. it is dI50 S€¢I1 1nat 1€ oracr o1 tne
appellate authority as at Annexure A/2 is verv brief and he has not
avanyine all tha n/\;ﬂfc raicoe b tha qr\r\"/\onf Tt 1e Nnecoaccary fAr tha
\JA\((:LLI&I&\J\I Qi treNe HUIAL[;) L S LN u"V L1 th.l Jirnveair EQS PO AL\—\-\J\J\JKAL L § Ay Liis

appeilaie auihoriiy io dispose of and give his decision in each and every

points raised by the applicant i the appeal, which was not done.

Taa

i2. ~ Un going through theﬁzrai‘procecdings, it has been noied by
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verify the weight immediatety. (154 plates were received) The plates

were sorfed out and theoretical weight arrived at (due to lack of

D T aT- Lo S U SRR (U D DES vlae Al ane Sl niiatiraa e Lo el d Lavina accncend
C\\-’L‘}:,‘l LW DUUN UCILYCL Y UNHUCT vical o 15“_( LULT, and 1o vuuiu 11ave asS3SSsca

ot~ a L L O e T T DN Y S | |

FCSPUNISIDIC 10T 10SSES 1OWAI U DL LICUCHIS.

13 There is no comment by the disciplinary anthoritv on this. as
TR . T T U T T 3 e S T . -
to Wiy, IS Coula 1ot pe dCLCpted. CCPINE 111 VIEW. 1€ apove

observations, we are of the view that the principles of the natural justice
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are
were therefore viltated. Normaily in such cases, we would remand

the case back to the disciplinary authority to hold a inquirv a fresh. but in

tho n 1
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authority, Annexure A/l and Annexure A/2. The respondenis are

(hlccted tor ' ease fh(—‘ amount nf p& 70 ]11’) 77 \nyﬂﬁhe]d f'-(\tn t he rety tiral

oenciits of the applicant within 12 weeks from the date of receipt of a
copy of this order. No costs
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