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IN THE CENTRAL ADMINISTRATIVE TR%UNAL
AHMEDABAD BENCH
O.A.No. 430 OF 1992
BotxxMox  yith
M.A.No, 371 OF 1992
DATE OF DECISION 27-8-1993.
Abdu] { Abdulkari Petitioner
Mr. I.S. Supehia, Advocate for the Petitioner(s)
Versus
Union of India & Ors. Respondent g
Mr. N.S.Shevde, Advocate for the Respondent(s)
CORAM :

The Hon’ble Mr. R.C.Bhatt, Judicial Member.

The Hon’ble Mr. M.R. Kolhatkar, Admn. Member

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not § T~

3. Whether their Lordships wish to see the fair copy of the Judgement ? )*

4. Whether it needs to be circulated to other Benches of the Tribunal ? 7~
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Abdulgani Abdulkarim,

residing at Block No.56-T,

Railway Quarter No.F

Saraspur Railway Colony No.2,

Ahmedabad - 18. ®oeeo o0 Applicarlto

(Advocates Mr. I.S. Supehia)

Versus.

1. Union of India
Notice tc be served through
General Manager,
Western Railway,
Churchgate, Bombay.

2. Divisional Commercial Supdnt.,
Ahmedabad Railway Station,
Ahmedabad.
3. Area Superintendent,
Area Superintendent's office,
Western Railway,
Ahmedabad. cecee Respondents.

(Advocate: Mr. N.S.Shevde)

JUDGMENT

OsA.No, 430 OF 1992
with
M.A.No, 371 OF 1992

Date: 27-8-1993.

Per: Hon'ble Mr. R.C. Bhatt, Judicial Member.

Heard Mr. I.S. Supehia, learned advocate
for the applicant and Mr. N.S.Shevde, learned advocate

for the respondents.,

2. This application under section 19 of the

Administrative Tribunals Act, 1985, is filed by the
applicant seeking the relief toc quash and set aside
the impugned order dated 7th August, 1986 passed by
the Divisional Commercial Superintendent, i.e.,

respondent No. 2 and the order in appeal dated 7th

September, 1987 passed by Area Superintendent, Wester
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Railway, Ahmedabad, i.e., respondent No.3, and further
seeking the relief toc direct the respondents to reinstate

O.A
the applicant in service with full backwages. Thiséis
filed before the Registry on 22nd April, 1992, The
impugned appellate order is dated 7th September, 1987,
therefore, the applicant filed M.A. 371/92 for condoning
the delay in filing this application. The respondents
have filed reply to this M.A resisting the application
for condonation of delay. The applicant has filed

re joinder.

3. We have heard the learned advocates at length.
The applicant in the application fa condonation of
delayhas averred that the applicant was relieved from
the service by order dated 22nd June, 1985 on the ground
that as he was in anauthorised occupation, he would not
be taken back on duty till he vacated the railway
quarter. According to him, he challenged the said order
by filing Special Civil Application No. 3707/85 before
the High Court of Gujarat in which the High Court had
directed the responcdents to allow the applicant to
discharge his duties by way of an interim relief but the
respondents removed the applicant from service by the
order dated 7th August, 1986, therefore, this applicant
filed an application for contempt in December 1986 being
Misc. Civil Application No. 23/87 which was heard by the
Division Bench on 26th April,1991. It is averred by

the applicant that the Digision Bench disposed of the

said Contempt Application with observation that as the
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main Special Civil Application was pending, the applicant
could avail the remedy under order 39(2)(a5 of the
Civil Procedure Code, 1908. The applicant had filed
departmental appeal against the order of removal and was
awaiting for a decision of the appellate authority, but
during the final hearing of the Contempt Application
which was heard on 26th Aprig, 1991, it was brought to the
notice of the High Court that the authority had taken
decision on 7th September, 1987. According to the
applicant's learned advocate, it was only on 26th April,
1991 that the applicant's learnt from the affidavit-in-
reply of the respondents in Contempt Application that
the authority had taken decision in departmental appeal
on 7th September,1987. The applicant has averred in the
application that the said decision was never communicated
to the applicant, but after the contempt application
was disposed of on 26th April,1991,his counsel advised
him to obtain the copy of the appellate order to take
appropriate legal action and ultimately he was able to
procure it on 3rd April,1992. The applicant has
therefore, averred in the application that there is no
delay in filing this O.A but if it is held technically
that the application is filed but there is 3 years of
delay, the same be condoned for thevreasons mentioned

in the application.

4, The respondents in the reply have contended that

during the pendency of this Special Civial Application

filed in the High Court, the applicant had filed
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departmental appeal on 24th January, 1987 against the
order of removal, but the respondents have denied that
during the final hearing of the contempt application
it was brought to the notice of the High Court that the
authority had taken a decision in the appellate
proceedings. They have denied that the decision of the
appellate authority was never communicated to the
applicant. They have contended that the copy of the
appellate authoritieb order was communicated to the
applicant vide letter dated 7th September, 1987 on
8th September, 1987 and the applicant has also issued
acknowledgement on that day in token of having received
the said letter dated 7th September, 1987, & copy of

which is produced at Annexure R-1,

5. The learned advocate for the applicant submitted
that the applicant is an illiterate person and though

he has signed Annexure R-1 the writing of Ann. R-1

°
was 1in English and he was not able to know the contents
of that writing. The acknowledgement Annexure R-1 which
bears the signature of the applicant in Gujarati shows
that he has acknowledged the receipt of the letter
mentioned therein. The applicant in his rejoinder has
stated that he did not understand the contents of

Ann. R-1 and his signature had been obtained by some
official on the said paper without informing him as to

what was writtem. therein. He has mentioned in

rejoinder that no order was served by the respondents

authority at the time of obtaining signature on the said



e |

document. He has contended that the respondents have
taken advantage of his illiteracy to create a false
opinion before the Tribunal, He has stated that the
order passed by the appellate authority was never
communicated to him as alleged.

all the
6. We have considered { averments made in his

application and also the rejoinder and we have

consSidered the reply filed by the respondents. The

document Annexure R-1 dated 8th 5eptember,1987 shows
the signature of the applicant. The writing though is
in English, it shows that the document mentioned
therein dated 7th September, 19387 was received by him,
If the applicant was not able to understand what was
written in it he could have
consulted someone or could have written to the
respondents as to what was that Wwriting He could have
asked the respondents to explain him as to what was the
order, but we do not believe him that the copy of the
order was not served on him or that the respondentshave
taken advantage of his illiteracy. He is not an
illiterate person because he has signed the document
Annexure R-1 in Gujarati. It is not possible to
believe that the applicant would not have enquired
‘\;/\ about the contents of Ann. R-1 for such a long time and
it is not possible to believe him that he came to know
for the

/ first time only on 26th April, 1991 that the

appellate authority has passed the order on 7th Septembe

1987. The allegation that the respondents have taken




advantage of his illiteracy by obtaining signature of
Annexure R-1 is not at all believable. There is no
question of taking advantage of his illiteracy because
when a document was given to a party,an acknowledge-

from him about it
ment has to be taken / and that is done in his case.

The applicant was gbsolutely negligent ai/ld careless
in not ° naking an enquiry above what was written
in Annexure R-1, If he was little vigilent he could
have known what the document Annexure R-1 contained,
but he was absolutely careless and negligent and he
has made out a case about his illiteracy and he has
wrongly found fault with the respondents by stating
that the respondents had taken advantage of his
illiteracy. We have also considered the decision
annexed with rejoinder given by the
High Court on 13th June, 1983 in the case of Ram Bhagwan
Ahir Vgs. State of Gujarat. The learned advocate for
the applicant submitted that if there is delay in
filing this application, the applicant may not be
entitled to backwages but he would be entitled to be
reinstated in service. This submission is on the basis
that the orders passed by the respondents are illegal.
In the instant case,the applicant had to file an
application under section 21 of the Administrative
Tribunals Act, 1985 within one year from the date of

the communication of the order on him and

it is communicated to him on 8th September, 1987 as

appears from the documents Annexure R-1. There is a
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delay of more than 3% years in this case and as observed
above, there is not only no inaction on the part of the
applicant, there is éross negligence on the part of the
applicant in not enquiring about the contents of Ann.R-1
and we find absolutely no sufficient reason to condone
the delay in filing the application, hence M.A.371/92 is
dismissed. In view of the dismissal of M.A. 371/92
D.A also deserves to be dismissed. Hence we pass the

following order.

ORDER

M.A. 371/92 is dismissed and hence 0.A. 430/92

is not admitted and is dismissed.

1 e S
Ny e £ tle e
(MeR. Kolhatkar) (R.C.Bhatt)
Member (A) Member (J)
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Certified that no further action is required to be taken
and the case is ift for consignment to the Record Room (Decided).

Dated s 3o/ozig3
Countersigned 3

it
Section OfficerLourt Officer Sign. of the Dealing ‘\ssistant.
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CENTRAL ADMINISTRATIVE TRIBUNAIL
AHMEDABAD BENCH
AHMZDABAD.
Submitted: C.A.T./JUDICIAL SECTION.
Original Petition No: Z; :%(’
' e’ ﬁ 7
of |7Z .
Miscellaneocus Petition No:
of i
/ y
“‘}/ ), ‘»/ /" ' / " / L~ w *
’ shri ¢/ =Vl ("/‘:”( j 2 )liny pgtitioner(s)
' _Versus.,
\ m‘ f,!; g . ” ¥ )
2 Y A Respondent(s).

This appllcatlon has been submitted to the Tribunal by
Shri N) TN ") hedcdae ) ;

Under Section 13 of the Administrative Tribunal Act, 1385,
It has bzen scrutinised with reference to ths poimts mentioned in
the check list in the light of the provisions contained in the
Administrative Tribunal Act,1985 and Central Administrative

‘ Tribunals (Procedurs) Rules, 1385,

The Applications has been found in order and may be
given to concerned for fixation of dat e,

i ' The application has not besn found in oruﬁr ﬁﬁr the
reasons indiczsted in the check list.The ap:lice P/ a/ %~ advised
to rectify th- same within 14 days/draft letter is plac d bslow
for signature.
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o ANNEXURE-1I,
CENTRAL ADMIMNISTRATIVE TRIBUNAL
AHMEDABAD BE.CH
] L2 . ’ ,?.//> 4 /R ,
ST A e LA T2 A HNA_ A& ) Ven
APPLICANT(S) J 7t /MW J1T -6 / <y
RESPONDENT(S) I D A
PARTICULARS TC BE EXAMINE ENDCRSEMENT AS TO

RESULT OF EXAMINATICN,

~J

T Is the apslicabion competant

(A) Is the apnlication in the N\,
y prescribed form ? bl
(B) Is the application in \
pnaper book form ? A{f

(C) Have prescrib:d numbsr

complzete sets of the \
application been filed ? A
ds Is the application in time ? )h‘{k?
If not,by how many days is y/ w*“?
it beyond time T,
Has sufficiznt cause for not Vafiq
making tihe application in /

time stated ?

gv
ko Has the document of authorisation/ aﬁf/ﬁ
Vakalat Nam%been filed ?

S Is the application accompained by '/’W. ; T3 = 5 LB
0.D0./I.P.0. for Rs.50/- ? Number ~ U 1 - ~/'/"6wf/
of 0.0./I.P.C. to be rscorded. ' :

6. Has the copy/copies of the order(s) }f(gL
against which the apnlication is , /
made,been filecd.?

e (a) Have the copies of the documents |
relied upon by the applicant and
mentionasd in the application

besn filed ?

(b) Have the documents referrcd to \
in (a) above duly attested and %
numbered accordingly ? =)

(c) Ars the documents referred to in (a)\
above neatly typscd in double space ?zui

>

O Has the index of dccuments has been
filed and has the paging been done “
properly ? il




PARTICULARS TO BE EXAMIYED. EWDORSEMENT TC BE RESULT OF
EXAMINATIGN.

Ss Have the chronological dstails of 7N
represcncations made and the
-gutcome of such repressntation
bezn 1indiceted in the applicaticn ?

10. Is the matter raissd in the ‘ f
application pending before any
court of lau or any other Bench
of the Tribunal 7

11. Are the application/duplicate
cppy/copics signed. ?

12. Are gxtra copies of the application
with annexures filed ?
(a) Identical with the Original.
(b) Defective.
(c) Wanting in Annexurss
No. Page NOs. ?

(d) Distinctly Typed ?

13. Have full size envelppes bearing
full adcdress of the respondants
begn filed ?

14, Are the given addressed,the o
rengistered addressed ?
15. Dc the names of the partics stated ' J

in the copies,tally with Name(s)
those indicated in the application 7

—
(@)
L ]

Are the transalaticns certifizd to be .
true or supnortsd oy an affidavit A
affirming that they arc true ?¢

17 Are the facts for thsz cases msntioned
under item Ngb6b of the applicaticon ?

(a) Concise ?
(b) Under Distinct hsads ?
(c) Numbersd consccutively 7

(d) Typed in double space on one
side of ths paper ?

8. Have the particulars for interim \j
' . . \f Q4 /7
order prayeca for,stoted with reascns ? { CA

KNP3018
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Central Administrative Tribunal,

Ahmedgbad.

Original Application No. 4,323 /92

Applicant

Respondents

1311

‘AZ'

Abdulgani Abdulksrim

VSe
- Union of India and
others.
INDEX:

Particulars Pages:
Memo of applicegtion 1 %o 15
Copy of the order dgted '6;
T-6-30 .
Copy of the lilemo of lf7‘f0 &%%
Departmental Appeal amd
dated 24-1-37.
Copy of the order dated célﬂ

1-9-8T7 passed by the
Appellate Authority.




Before the Central Administrative Tribunal.Ahmedabad.

Original Application No. #3@/92

Applicant : Abdulgani Abdulkarim
Vse
Respondents H Union of India & Ors.

Detgils of Application:

" 1. Particulars of the applicant:
i) Name of the applicant : Abdulgani Abdulkarim ‘
ii) Name of the father ¢ Abdulkarim
iii) Designation & Ofiice : Divisionel Commercigl
in which employed. 'Superintendent, Ahmedabad
railway Station,Ahmedabad.
iv ) Office Address " : Divisional Commercial
Superintendent,Abmedabau
‘Railawy Station, Ahmedabad.
v) Address for the service: Abdulgani Abdulkarim
of &ll notices. Block No.56-T,
Eailway Quarter No.F,
saraspur Railway Colony

No+2,Ahmedabgd-18.

2. Particulars of the respondents:

.o~



1) Name and Designation ¢ (1) Union of India
of the respondents Notice to be served
through General Manager,
Western Hailway,
Churchgate,Bombay.
‘(2) Divisional Commercial &
Superintencent,
Ahmedabad Railway Station,
Ahmedabad.
(3) Area Superintendent,
Area Superintendent's office

Western Railway,

Ahmedabade
2) Office address of the $ -----=-- As aboVve—=—-—--
respondent s.
%) Asddress for the service: ——---—— As above ——=—--

of all notices.

3, ‘Particulars of the order asgainst which the appli-

cation is made:

The application is agéinst the following

order:

ts;égoé?/7/77ﬁ74k§_

(i) Order No.

(ii) Date s T-9-87
(ii) Passed by : Area Superintendent,
Ahmedabad. :

Removal from service.

(£ii) Subject, in brief

ces3/- :



4o Jurisdiction of the Tribunal:

The applicant declares that the subject matter
of the order agai nst which he wants the redressal is

within the jurisi@iiction of this Hon'ble Tribunal.

De Limi tation:
The applicant further declares that the appli-
cetion is within the limitation, as prescribed under

sece21 of the Administrstive Tribunals 4ct, 1985.
O Facts of the case:

6.1 By way of present petition the.applicant begs

To challenge the legality and validity of arbitrary amd
illegal action of the respondents in removing the appli-
cant from service for the alleged misconducé of unautho-
rised occupstion of railway quarter notwithsténding the
fact that zx no adjudication proceedinés have been
initigted against the petitioner—applicant under the
Public Premises Unauthorised Qccupation Act ana the
applicant is not adjudsed as unauthorised occupant till
date by the competent authority and, therefore, the
charge itself is not sustaingble. The agpplicant begs

to challenge the impugned action on the ground that

the saume is absolutely arbitrary, unjust and in flagrant
violation of principles of natural Justice inasmuch as

vefore including the punishment the respondent autlo-

cood/-



rities have neither supplied report of Incuiry
Officer nor the applicant is given any opportunity

to make representation against the quantum punis-
ment though the same is mandatory requirement uﬁder
Bule‘6 of the Kailway Servants(Disciplinary & Appeal)

Rules, 1968.

6.2 The applicant who was appointed as a Parcel
Porter in the year 1907 gt Ahmedabad Railway Station
on afmonthiy salary of 5.75. The applicant was dié—
charging his duties with utwmost sincergty and best
satisfaction to the respondehts from the date of .
his appointment. The applicant had made an applica-
tion for allotment of quarter iummediately after his'
appointment and was gwaiting for his turn for the
addotment. The applicasnt was allotted railway gquarter
a? Asarwa:railway colony on ©-2-70 and started
rgsidiﬁg %here. Lthe applicant submits that however
to tﬁ% great shock and surprise of the applicant
without any legitimate reassons the Railway Adwminis-
tration compelled the gpplicalit to vacate the
guarter in the year 1974. The applicant had to
vacate the quartef under the threat of termingtion
from service.

6.3 The applicant respectfully submits that on

3=-0=-84 one Ismile I. retired from service of the

ose5/=




respondent railway and, therefore, he vacated the
railway quarter. Since the applicant was‘régﬁlarly
allotted the quarter mn the year 1970 which he was
compelled to vacate without any legitimste reasons by
railway, the applicant inmwedigtely made request o

the Administrztion to permit the applicant to occupy
the said quarter as the applicant was compelled to

live on footpsth with his family in & miserable position.
The applicant was kexmkmxkma permitted to occupy the
aforesaid quarter in the year 1984 by the Administration
considering the miserable condition of the applicant

and his familye.

Oe4 The applicant respectfully submits that though
the applicant was permitted to occupy the guarter by
the Reilway Administration to the great shock amd
surprise of the appli cant,the applicant was suspended
vide an order dated 24=7-84 by the Station Supérinteﬁdent
Ahmedabad. The applicant was, fherefore, constrzined
to move Hon'ble Gujarat High Court By fiiing the writ
petition being Special Civil Application No.5968/84
wherein vide an order dated 1-2-85 on a statement made
by the adwwcate for the respondent authorities inguiry
was directed to be compketed by 256-2-85. The'applicant

was accordingly dispossed of.

6e5 The applicant submits that however before any

inquiry was completed ag directed by the Hon'ble High



Court as mentiorm 4 hereinabOVe vide en order
dated 22-6-83 the applicant was relieved from
the service on the ground that as the applicant
was in unguthorised occupation he sh:z1ll nct be
taken back on duty till the applicant does
vacate the railway quarter. The said order was
challenged by the applicant by £f£iling another
writ petition before the Hon'ble Gugjarat High
Court being Special Civil application No.3707/85
wherein his Hordships G.T.Nangveti, J. vide an
order dated 3-12-85 was pledsed to grant interim
relief directing the respondents to permit the appli-
cant to resume his duties. The said petition is

still pending.

0.6  The applicant submits that despite the afore-

said interiﬁ relief vide an order dated 7-8-86

the applicent was rewoved from service. Annexed hereto

and warked as Annexure 'A' is & copy of the said Ann.'A!

order dated 7-5-86.

Since the interim relief granted by the
Hon'ble High Court vide an order dated 3-12-85 was
stiil in force, the respondent authorities could

not have removed the applicant from service as done

o u =



Ann.'Al!

vide an order dated 7-8-86 which constrained the appli-
cant to file Contempt Application before the Hon'ble

High Court being Misc. Civil Application No.23/87 in

the month of December 1986. The aforesd d Contempt Appli-
cation was admitted and thereafter was listed for final
hearing in 1990 and ultimately was hegrd by the Division
Bench on 20-4-91. The Hon'ble Division Bench observed
that/ige main petition is pending the applicant cant
avail the remdy under order 39(2)(4) of CPC and accord-
ingly contempt petition was withdran with the said

observation.

0.7 The applicant submits that it is pertinent to

note that during the aforesaid proceedings the applicant
had filed Departmental Appeal dated 24-1-87 against the
order of removel dated 7-8-86. Annexed hereto and marked
as Amnexure 'Al' is a copy of the said wemo of Depart-
mental Appeal dated 24-1-87. The applicant was awaiting
for the order of the appellate authority. It csme to the
notice kkat of the applicant in the conteupt proceedings
before the Hon'ble #igh Court that the appellate authority
had taken decision on the appeal on 7-9-87 which was
submitted by the counsel appearing on behaglf of the
respondents in their affidavit in reply. It is pertinent
to note that as such the said decision by the appellate

authority weés never communicsated to the applicant. How-

ever, after the contempt petition was disposed of the

cee8/=



applicant wes advised to obtain & copy of the order
passed by the appellate authorityj so as to take
appropriate ‘legal actions. Since the applicant is
illiterate andhas lost balance of mind on accuunt
of loss of job, it was g very difficult task for

the applicant to obtagin the copy of the order passed
by the appellate authority dated T7=9-87. Ultimately
with the help of the member of Railwgy Lmployee
Unionthe zdvocate for the applicant could procure
the copy of the order dated 7-9-87 on 3=-4-=92 which

is annexed herewith at Ann.'A2'. . Anne'A2!

6.8 The applicant submits that the charge levelled
ageinst the applicant was that the applicant had unautho-
risedly occupied railway quarter and had, therefore,
conumitted serious misconduct. It is pertinent to note
that the cia rgsheet was issued by Station éupreintendem:
whereas order of punishment’is passed by the Divisional
Coumercial Superinfiendent. The appointing suthority

is Divisional Reilway ianager thus, the order of punish-
ment is passed by authority other than appointing
authority and, therefore, the said order is ex facie
without authority and competents. The applicant submits
that the agpplicant is not supplied the copy of the
ingquiry report at any point of time though the same

is necessary. loreover, the applicant is not given ,

any opportunity of meking representation as required

0009/—
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under kule 6 of the kailway servant (Disciplinary &
Appeal) Rule, 1968 which is a mandatbfy requirement.
Thus, the impuged order is passed in flagrant violation
of principles of natural justice and the same is vitiated
on account of noncompliance of Rule © of the Railway

Servant (Disciplinary & Appeal) Rules.

0e9 The order passed by the Divisional Commercial
Superintendent, dated 7-8-86, in removing the applicant
from service is absolutely arbitrary and against the
principles of ngtural justice, inasmuch as, prior to
pa-sing the aforesaid order, neither the disciplinary
authori ty has given any shaw cause notice with regard
to the contemplated punishment, now I have been given
any opportunity of hearing. I further submitg that the
impugned order has been passed by the authori ty pursusnt
to an ex parte inguiry proceedings and therefore, the
impugned order is ex facie arbitrary, illeggl, unjusti-
fied and bad in law and, therefore, the same requires

to be quashed and set aside.

6.10  The impugned order is passed by the authority in
a mechanical manner and the same reflects total.non—
application of mind, inasmuch a8 the order goes not
revezl any reasons for imposing the highest punddhment
of removal from service. The Disciplinary Authoﬁity

ought to have passed the order only after justifying

e 10/~
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the decision on the basis of cogent material and
reasons. However, the impugned order is totally .
silent and the sgme is, thereiore, arbitrary,

unjus tified and bad in law.

0.1 The authority below has not discussed
anything in the order with regard to the uantum

of punishment and the order, therefore, suffers
from total non-application of mind. The amthority
below ought to have appgreciated that in my long
service career ol 17 years, I have never given any
éauge of complaint to the authority and my entire
service career is without any blemish. The autho-
rity ought to have appreciated that by no steetch
of imagingtion, the alleged charge can be s&id

a greve misconduct, so as to call for such a drastic
punishment of removal from service. The authority
has failed to appreciate that by removing me from
service, would lead to an economical death and it
would be practically impossible to survive in

these days of hardship, with a large family to look
after. Since the impugned punishment is too harshl‘
and disproportionate looking to the gravity of
charges, the same requires to be Quashed and set

aside.

eoell/=
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.12 The authority below failed to appreciate that
the charge levelled against the applicant is not

proved by &any cogent and direct evidence, and, there-
fore, the impugned decision bazsed on the same, cannot be

sustained in the eyes of law.

B 1% The guthority below ought to have appreciated
that the impugned order is bad in lsw, inasmuch as
the Inguiry Officer's report is not supplied to the
applicant and the the appplicant is not given any
epportunity to exzuine the witnesses and, therefore,
The inquity proceedings are defective and contrary

To the provisions of law and, therefore, the impugned

order, based upon the said proceedings, is unsustainable.

0.4 The impugned order has been passed by the-
authority, who is neither the Appointing Authority,
nor the competent authority to passé +the impugned
order and hence the saume requires to be quashed and

set aside.

©e 15 The impugned order is unsustainsgble in the
eyes of law, inaswuch as proper machinery is proeided
under the Lviction of Unauthorised Occupants Act, if
it is found that the pppiicant was in occupation of
the quarter unauthorisedly. However, without resorting
to theAproper machinery, the authori ty dught not to

S
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have resorted to short cut, by holding the
appellant guilty for serious misconduct on the
allegetion‘that the applicant had occupied the
quarter unauthoaisedly‘ It is submitted that
without proper adjudication, as provided under
the regular machinery, it is not open to the
authority to punish the appellant by holding
the appellasnt guilty for misconduct without

following proper procedure under the law.

6.106 Thet even otherwise, the impugned order
requires to be guashed and set aside, as being

arbitrary, unjustified, illegal, null and void.

Te ﬁelief sought:-

The applicant prays for the follwoing

reliedis

( A) Your Honour be pleased to quash and set
aside the impugned order dsted T-8-86
passed by the Divisional Commercial Superintendent
and order in appeal dated 7-9-87 passed by
Ares Superintendent Western Hailway,Ahwedabad
and further be pleased to direct the respon-
dents to reinstate the applicant withaxxk
full back wages and all other consequential

benefits;

e 13/~
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Se Interim reiief, if any:

The applicant prays for following interim

relief: -

( B ) Your Honmour be pleased to direct the respondents
not to dispossess the applicant from the railway
quarter occupied by him pending the admission,

hearing and final disposal of this application;

( C ) Your Honouk be pleased to grant such other
and further reliefs, as are deemed fit, in

the interest of justice.

. Je Details of remedies exhausted:-

The applicant declares that the applicant

has exhausted all the remedies avgilgble to him.

10. Matter not Pending with any other Court/s,etec.:-

The applicant further declares that the
matter regarding this application, which has been made,
18 not pending in any other court or with any other

authori ty or before any other Bench.

1. Particulars of Postal Order in respect of appli-
cation fee:

(i) NO- Of I.POO.:'— g O/ &g'?’?goj




(ii)

(i13

(iv)

- 14 -

Name 'of the issuing 6?
Post Office. -

Date of issue g "
of TE.O. (o Rl TE

Post 0ffice :-
at which
payable.

12. Details of Index:

Index containing the details of documents

is enclosed.

13 List of enclosures:-

Annexure 'A' - Impugned order of removal

dated 7-8~-06 passed Dy

the respondent.

Annexure 'Al' -  Copy of memo of Depart-

Annexure 'A2' - Copy of the order dated

mental Appeal dated

7-9-8T7 passed by the
Appellate Authority.

@awtllﬁ/ »15/-
M/\/C' CQJLQ/




I, Abdulgani, son of Abdulkarim, age
years, working &s Parcel Porter, resident of
Ahmedabad, do hereby verify that the
contents from para 1 to 13 are tmue to my
personal knowledge and belief and that I
have not suppressed any material

factse.

Place : Ahmedabad
Date : 933 -4-92

(Abdulgani Abdulkarim)

Y36 >>A}Q:

Signature of the Applicant.
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Annexure " A®

Yotice of Impoesition of renalty (11p)
uncder Aule 6 of the Railway Servancs
e {liscipline & Appeal) xules, 1968,

No: ®308/1/176/8BS Office s ARs AIX
3 AT
; rate | 7.80 198/6‘.
/ -~ —
A~

“Throwgh 3 5,5, Am

1, You are hereby infomec that the following
penalty has been awarded to you 3
Removal from Service This has reference to

35 ATI S.7, 5 Mp 195 Ot 21,9.84 &
A)\k enmry Y

e You are reccuired to acknowledje receipt of

this totice on the fomm subjoined,

S3E/
‘dvl, Comaercial Swpat,
Welty Ahﬂﬁ(jdbﬁd.

Name 3 \bdulgani A,

~ v y = b r%" PR (\3
real s+ VL Porter ALX oy (e )
A Ve BN cmeh o o
( \”:'\ HCL\ Ve :1 s
,\\ Unautho riged occupation of Ruilway o uarter

toe T 56/F on 3,7,1984 after vac iting the auarter

Dy Shri Ismail 5., on 26,6,1984 18 » clear case of
violation of Service Concdu t Kules, Tnis unauthorie

sect oCcupation s ptcveo Qurirg th« AR ermu;—y

— e

conducted by the 2 ana 1 4:I and /rw.crt gsubmitted

R \__M s

vice his lettpt \b. T4 da'@c‘ 22 2. 19‘3‘3}1:1 this

setloua misconduct anc breach of etviCe Tonduct
“ules, “hri abdulgani A, Karim is held responsibl e,

He 19, therefore, awarded panalty of lisfmoval from

service,
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,4777/7(%?3' ﬁ%,

il

Froums- Abdulgani abdulkarim,
Block No.56-T,
Railway (uarter No.F;
Siraspur R-ilway Ceclony No.2
AHMED.ABAD - 380 018,

January 24, 1987,

To,
The A.R.S.,
Western Rallway,

. alribba 3D,

Dear &ir,

Subs= Departmental Appeal against the order of
removal from service, datcd 7-8-1986,
passed by the T'ivisional Commercial

4 §gpgg&g§gﬂdentL_Ahmg¢ab;d.

1. Bein: aggrieved by the crder of

removal from service, pursuant to the disciplinary

action, passed by the Divisiocnal Comnercial Superintend nt,
western Rullway, aAhmedabad, ated T=-8-1986, I

crave leave to file this departmencal auveal for

your honcur's kind consideraticn,

2e I state that I wes a | cointed in gervice
a3 a Parcel Porter at ahmedabud Stutiva in thé
year 1967. I stute that lamediately aiterx my
appointment, I had ap lied for rallway guarter.

I further state that I was chargesheeted by the
authority for unauthorised occupaticn of the
railway quarter and it a; cars that an exparte

inguiry proceeding has been procecded agsinst me,




I state that no show cause notice has been
issued ypon me with regard to the contemplated
punishment by the authority. I state that
pursuant to the saild exparte inquiry proceedings,
without giving any notice, I have been removed
from service by the Divisional Commercial
Superintendent, vide his order dated 7=-8-1986.

I state that the aforesaid order hus been passed
by the authority in flagrant violat.on of the
principles of natural justice, inasmuch as
neither I héve been ylven any notice, nor I

have been allowed to participate in the inquiry
proceedings and I am totally in dark about all
the proceedings, which have been conducted by

the disciplimary authority. In this set of
circumstances, I am £ilinj this departmental

: ap eal for the redressal of grievance and Justice,

on the following amongst other groundss=-

e GROUND .

(1) The order passed by the Divisional Commercial
Superintendent, dated 7-8-1986, in removing

the ap-ellant from service is absolutely

arbitrary and against the principles of natural




(2)

(3)

Justice, inasmuch as , prior to passing

the aforesaid order , neither the disciplinary
authority has given any show cause notice,
with regard tc the contemplated punishment,
nor I havevbeen given any cpportunity of
hearing. I further submit that the impugned
order has been passed by the authority
Pursuant to an exparte inquiry proceedings

and thcerefore, the lmpugned order igs ex-facie,
arbitrary, . illegal, unjustified andg bad-~in-law,
and the s#he.therefore, requires to be quashed

and set aside.

The imiugned order is passed by the authority
in a mechanical ranner undthe same reflects
total non=ap.lication of mind, inasmuch as
the order does not reveal any reasons for
imposing the hijhest sunishment of removal
from service, The Bisciplinary Aut ority
cught to have passed the order cnly after
Justifying the decis cn en the basis of
cogent material and reascns., However, the
Imcugned order is totully silent and the

same 1is, therefore, arbitrary, unjustified

and badeine-law,

The authcrity below has not discussed

anything in the crdcr with regard to the



O

(4)

gquantum of punichment anc the order, therefcre,
suifcrs from total non-applicuticn of mind,

The ~uthority below cujht to huve aporeciated
that in my long service career of 17 years,

1 have never given any cause ¢f complaint

to the authority and my entire service carcer
is without any blemish. The authority ougnt

to have appreciated that by no stretch of
imagination, the alleged charge can be said

a grave misccnduct, s¢ a8 to call for such a
drastic punishment of removsl from service.

The authority has failed to a . .reciate that

by removiaj me frum scrvice, would leud to an
econcmical death and it would be practically
dmpossible to survive in these days of nardship,
with a large family to luck after., Siace the
impugned punishment is too hirsh ang disoroporticnate
looking to the gravity of charyes, the same

requires to be quashed and set asicde,

The authovity below fuiled to &: . reclate
that the charge levelled against the cetiticner
is not proved by any cogeant und direct evicdence,

and therefore, the imougned decisicn, based on



el

the sume, cannot be sustained in the

eyes of law,.

(50 The authority below ought to have
appreciated that the impugned order is
badein-law, inasmuch as the inquiry officer's
report is not supplied to the appellant
and the appellant is not jiven any opportunity
to examine the witnesges and therefore, the
inquiry vroceedings are defective aad
¢ontrary to the provisions of law and therefore,
the impugned order, based upon the said

proceedings, 1is unsustainable.

(6) The impugned order has been passed by
the authority, who 18 neither the Apreinting
Authority, nor the competent autherity to
pass the impugned order and hence, the

same requires to be quasnhed and set aside,

(7) The im.ugned order is unsustaiouble in the
cyes of luaw, inasmuch as proper machinery
is provided under the Evicticn of Unautheorised
Cccupants Act, if it is found that the
petiticner was in occupaticn of the quarter
unauthorizedly. However, witﬁout resorting

to the proper machinery, the authority ought not to
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have resorted to short cut, by nclding the
appellant guilty for serious misconduct,

°n the allegatica that the petiticner had
occupied tie quarter unautherizedly. It is
subnitted that without proper adjudication, as
provided under the regular machdaery, it is

not open tc the authority to punish the ay, ellant
by holding the appellant guilty for misconduct

without following proper procedure undcr the

law.

{(8) Thet even Otherwise, the impugned order requires .
L0 be guashed and set aside, as being aroltrary,

unjustified , illegal, null ang void,

4, I request YOUR HONOUR to give Personal hearing

in the intcrest of justice, priocr to pPassing any
final orger,

Thanking you,

AHMEDABAD (AsbuLzan:y 4 SDULKARI;.)

2

JATED: /1/1987, ARP B A N
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WESTERN RAILWAY

s

" No.E.308/1/178/85 Area Supdt.'s Office,
% ° b Ahmedabad
Dt.7.9.1987.
To

Shri Abdulgani Abdulkarim,
ex.Parcel Porter,

Ahredabad. gyt 54 Y294

Sub: D.A.R. Action, ‘
Refs Your appeal dated24/27-1-1987.

The appellate authority viz, Area Superintendent

has carefully considered your above appeal and decided
as under:- ’

"I have gone through the appeal dt.24/2 1«87
submitted by Sgri Abdulggni Abduggarim, ex.éLz. I had

also called him for a personal interview,

I find that his contentions that the enquir{
was conducted ex.parte and he was not given opportunity
to defend himself are not correct, When he was asked
about these facts, he simply mentioned that the appeal
has been prepsred by his advocate and he does not know
anything about what is written in the appeal, He was
also asked whether he was wllling to vacate the house
unauthorisedly occupied by him, he stated that he was
not in a position to vacate the house.

His contention that the Enouiry Officer's report

Was not supplied to him was also wrons as it was sent
to him along with the NIP,

In view of his continued adamancy in defying
administrative orders to vacate the house unauthorisedly
occupied by him which has already been proved, I do not

fing
o hig?¥ reason to change the penalty already Imposed

Please acknowledge Teceipt,

For A} a}p‘eﬂa—téndent ,
W.Rly.,Ahmedabad.,

/ Al PIRAS

S A < ’}7\ ’( w9

R
YRUE ¢ OoPY \ &S e a\-FeM7 fj‘ b oo
’ vortien) held =

Advocsss gﬂé}(gét;>
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i
» BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD.
’ MISC. CIVIL APPLICATION ND./gay/92
IN
e

ORIGINAL APPLICATIO§<N0.153/92

Abdulgani Abdulkarim

Block No.56-T,

Railway Quarter No;F,

Saraspur Railway ColonyNo.2,
|{ Ahmedabad. .. Applicant
VCLBW : ‘ .
& M

Vs.

‘7jwl;4J1. Union of India
Notice to be served
through the

General Manager,

Western Railway,

Churchgate,

Bombay.

2., Divisional Commercial
Superintendent,
Ahmedabad Railway Station,
Ahmedabad.

3. Area Superintendent,
Area Superintendent's office,
'‘Western Railway,

Ahmedabad. .. Respondents




Application for delay condonation:

Most Respectfully Sheweth:

1. The applicant has filed the above application
chellenging the action of the respondents in remov-
ing the applicant from the service for the alleged
misconduct of unauthorised occupatioh of railway

quarter.

24 The applicant submits that vide an order
dated EZ—ézgé_\the applicant was relieved from the
service on the ground that as the applicant was
in unauthorised occupation he shall not be taken
back on duty till the applicant vacates railway
quarter. The said order is challenged by the applicant
by filing a writ petition before the Hon'ble Gujarat
High Court being Special Civil Application No0.3707/85
which is till pending. The Hon'ble High Court vide
an order dated 3-12-85 had directed the respondents
to discharge his duties despite the aforesaid interim
order of the Hon'ble High Court vide an order dated
7-8-86 the applicant was removed from the service.
The applicant had, therefore, filed a Contempt

Application in the month of December, 1986 which
was numbered as Misc. Civil Application No.23/87.
The said Contempt Application was admitted and

ultimately it was finally heard by  the Hon'ble

00.3

ot




-

Division Bench on 26-4-91. The Hon'ble Division

Bench disposed of the said matter with observation
that as the main petition is pending the applicant
can avail the remedy wunder Order 39(2)(A) of the

ExPsCau 31908,

Ja The applicant submits that during the
pendency of the aforesaid proceedings the applicant
had filed a Department Appeal on 24-1-87 against

the order of removal dated 7-8-86. The applicant

was awaiting for the decision of appellate authority.

However, during the final hearing of the Contempt

Application which was heard on 26-4-91)it was brought

to the notice of the Hon'ble Court that the autho-
rity has taken decision on 7-9-87 by the Conusel

appearing on behalf of the respondents in their

. affidavit in reply. It is pertinent to note that

as such the decision of the authority was never
communicated the applicant. However, after the
Contempt Petition was disposed of on 26-4-91 the
Counsel for the applicant immediately advised to
obtain a copy of the order passed by the appellate
authority so as to take appropriate 1legal action.
The applicant submits that the applicant is totally
illiterate person who had 1lost balance of mind
on account of loss of job and the distressed situa-

tion of his family could not obtain the copy of




‘t*‘

the order dated 7-9-87 from the respondents despite &t
repeated approach. Ultimately with the help of the
member of Railway Employee Union filed forr the
application would procure the copy of the order
only on 3-4-92. The applicant has thereafter filed

the Original Application on 22-4-92.

4. The applicanf submits that as mentioned
in the forgoing pagas the copy of the order passed
by the appella£e authority dated 7-9-87 <fxem khe
Qas not at all served upon the ;;;IIE;;;’Wand as
the épﬁlicant could procure ﬁhe same on 3-4-92 from
the respondent. authrity as such there is nd delay
in filing the 9original application. Howevér, if
it is held technically that the application is filed
in delay there would be a deléy of .about 3% years.
The applicant submits that siﬁce;the delay in question
has occured for the bonafide reasons as mentioned
in this application coupled with the fact that the
impugned action of removing the applicant from
the service is a nullity. the delay in question
may be condoned in the intereét of .justice so as

to enable the applicant the chance of chellenging

the action on merits.

5. The applicant, therefore, prays that:




( A ) Your Honour be pleased to grant this appli-
cation by condoning the delay in question

in the interest of justice;

¢ 0 Your Honour be pleased to grant such other
. and further reliefs, as are deemed fit,

in the interest of justice.

Ahmedabad.
- B o Dated: : -7-92 (D.M.Thakkar)
Ot N O mmnd e 19 Advocate for the applicant
B.'Ok‘- NO-._- . ‘i.—-—--.
Pat;IO No C_,_ “'T‘%"""
Date —Zﬁ.; S Verification:
E : Y
< (&
V.q > .

Notary i /Aﬁéz/\'qwn/ //AC/ZL//‘Z////W

applicant, do hereby state that what is stated

above is true.

/ i
solemnly affirmed at &/ /éf’/(’/ on this LI

dayraf Jaly, 1992,

LA g, o\

2
.X/ (Deponent)

y

SOLEMNLCY AFFIRM -
BEFORE ME §

e fioxe u._ : V%%&’ i
\ . OTARY
Leammed Advocate for getin'onon ;
3 with seosmd set & . O\ o/
soples eepy served/met served
ooy side

3 1) f} logu-.- b
4 Eora-a,
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IN THE CENIRAL ADMINISTRATIVE TRIBUNAL A-T A-HMEDABAD
M.A.NOC,371 OF 1992

= o e \ -

IN

Ardul Cani Abdul Karim.eese eee Applicant
V/s

OF & e doms .. Respondents

el

Unign of India

WRITIEN STATEMENT ON
EEHALF OF FE ESFONDENTS

‘The respondents hutbly beg to fileé written
ctatement to the application for condonation of delay

as unders-

fo

Office®, Western Railway, Baroda, is empowered an
authorized to file this written statement on behalf of
the respondents and the same- is keing filed under his

sicnatures. 4

-Contents of para 1 of the application are

N
.

not fully true and are not admitted, The averments are
migleading and twisted. However, it is not disputed
that the applicant has challenced the order of removal

passed by the D isciplinary Authority, ' -



3. Contents of para 2 of the application are

not fully true and are not admitted., It is not admitted

that vide order dated 22.6.85 the applicant was relieved

from serv¥ice on the ground that as the applicant is in

unauthorised cccupation he shell not be taken back on

duty till the applicant vacates the quarter, It is

submitted that the applicant was charge-sheeted vide

No,EMP /795, dated 2&.9. 84'ét5ting inter alia that the
unauthorisedly

applicant has/occupied the Railwey Quarter No,T56/F

wnxxkkerized¥y which is vacated by the shunting jamadar

Shri Ismél} N. on 26.6.84, It is not disputed that

the applicant -filed Special} Civil Application No.3707/

85 in the High Court of Gujarat against the impugned

action of the respondents., It is not admitted that

the Hon'ble High Court‘vide order dated 3,12,85 has

directed the respvondents to discharge the duties of

the applidant but despite of the aforesaid interim

order »f the Hon'ble High-Court, the applicant wes

removed from the service vide order dated 7.§.86.

It is submitted that the Hon'kle High Court of Gujarat

tassed an order dated 3.12.85 to the effect that by way

cf interim relief, the resvondents are di;ected to

permit the epplicant to resume his duties, The

respondents rely, on the said order as and when necessary.

It is not disputéd\that the applicant filed Misc.

Civil Applicatioh No.23/87 in Special Civil Application

Mo.3707/85 £ under the Contempt of Court Act for the




£ 31
w alleged contempt of the Order dated 3.,12,85. It is not
- : ot

disputed that the said contempt application MCA Nb.23/87
was decided by the Hon'ble Hich Court on 26.4.91 with a
observation T
[direziirn that the applicant may avail of remedy under
Order 39(2) (&) of the Code of Civil Proced ure C?ée.
Accordingly, the said contempt application was disposed of.
it is submitted that the respondents had not committed any
contempt of the Hon'ble High Court by flouting the order
dated 3.,12.85., The respondents had filed an Aféidavié in
rep;y to the ;aié ;ontempt application stating correct
facts.

4, ‘ Contents of para 3 are not fully true and are
not admitted, t is not disputed tgéé duringbtée»pendency
of the aforesaid Writ Petition the applicant filed a
departmental appégl Aa;ed 24.1:87against theeorder of
remoWal dated 7.8,.86. It is denieq that the applicant

was thereafter awaiting for the decision of the Appellate
A uthority but during the final hearing of the Contempt

w

A prlication, it was brought to the notice of the Hon'ble

¥

High Court that the authority has taken a decision on
7.9.86 in the aforesaid appeal filed by the applicant. It
is denied that the dé;iéi;n of th;ygppellate Afuthority was
never communicated to the applicant. It is denied that

after the disposal of the contempt application on 26.,4.91

the counsel for the applicant immediately advised the
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5 £ e

appligant to obtain a copy of the order passed by the

\A ppéllate Authority so as to take appropriate legal
ac£ién. ftais denied that the g;plicant is totélly g
illiterate person who had lost balance of mihd on account
. under '
of loss of job and/the distressed situation of his
familyvcould nof obtain copy of the.érder dgted 7.9.87
from the respondents despite repeated approaches as
élleged. I£ is ‘denied that the appl’iCant could procure ' t
thevcoﬁy of the said order only on 3.4.92: ft is
submitted tﬁat the copy of the Appelléte A uthority's
orier was communicated to the applicant vide lettér
dated 7.9.87 on £.9.87 and the applicant has also issﬁed
acknowledtement on that day in token‘of haQing received

2on0y copy Ch his A2 RMDLO (edgenen - ™ PV oIl ¢ erono It
letter No.E 308/1/178/85, dated 7.9.87., Hence W didal 2 Ane-A 0

—
averments of the applicaﬁt.that the copy of the

Appeliafe A vthority's order is nof séf&édon him is

‘ denied by the res?ondents.

5. Contents of para 4 are not fully true and

are not admitted, As stated herein above,\thé order of

the A-ppellate A-uthority was communicated to the applicant

vide letter dgted 7,9.87 on 8.9.8'). Tt s denied that

thé applicant could procure a copy of said order only |

on 3.4.92 from the féspondent authority and as such there

-

ie no delay in filing the original application., It is

denied that there is a delay of about 3% years in filing
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the present original application. It is submitted that
\ = \

A

there is delay of more than three vears and seven months
‘ h%
. v . i

in filing the present oricginal application from the date
of accruail of cause of action to the applicant., It is
denied that the delay in question has occured due to
bonafide reasons menticned by the applicaht in the
present Misc,Application coupled with the fact that the
impugned action of removing the applicant from the service
is @ nullity and the delay in cguesticn desgrYes to be
condoned in the interest of justice so as to enable the
aprlicant to take a chance of challenging the action on
merit. It is submitted that the orders which are challeng-
ed as nullity are also reguired to be chazllencged within

¥l =

the psriod of limitaticon from the date of accr-wl of

cause of action. It is submitted that the applicant has

not explained the period of delay and has not shown any

0

ufficient cause for condoning delay in £filing the present

criginal application and hence the same deserves to be
rejected,
6s The applicant is not entitled to any of the

relief clzimed in vpara 5 of the application.

In view of what is stated above, the applicant's

apnlication for condonation of Jelzy ia filing the
oricginal apvlication may be dismissed with copPteg,
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VERIFICATION:

" B.N.Meené, ége about 35 yeéré, éon of

Shri R,N,Meena, working as Divisional Personnel Cfficer,
Western Railway; Bafoﬁa and residing at Baroda do hereby
stété thdt what is stated abkove is-true to my knowledge
and the information received froﬁ the record of the case
and I believe the same to be true., I have not suppressed
any material facts.,
Baroda

Dateds e1.1993

Divisional Personnel Cfficer,
]’51515 ; Western Railway, Baroda,

—_— . —
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, "AHMEDABAD.

MISCELLANEOUS APPLICATION NO. 371 OF 1992

IN
OeSeA. STAMP NO. 430 OF 1992

Abdulgani Abdulkarim,

Railway Quarter No.F,

Saraspur Railway Colony No.2,

Ahmedabad ee Applicant.
V/s
Union of India & Others. e+ Respondents.
REJOIEQQR

I, Abdﬁlégpi Abdulkarim, the applicant herein,

on solemn affirmation state as under:-

1. I state the I have read the reply filed

on behalf of the respondents and I am filing this

‘rejointer in reply thereto. I state that the aver-

ments and contentions, which are not specifically

admitted, are hereby categorically traversed.

o if2)
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2. | I state the averments and contentions of Para-
graphs No.1 & 2 of the reply are of formal nature
and therefore, I do not deal with the same. However,
I categorically dény the assertions made in Para.2

to the effedt that the averments made in the main

application are midleading and twisty.

3. I state that the averments and the details

of different proceedings given in Para.3 of the reply
are is a matter of record and therefore, it does not
required to be dealt with by me. I crave leave to
rely upon the original records as and when it is

necessary during the course of hearing.

4. I state that the averments as contained in
Para.4 of the reply are disputed and denied by me
as these are not true. I categorically state that
I have not received the copy of the order passed
by the Appellate authority as alleged in the said
paragraph vide letter dated 7.9.1987. I state that
I am illiteraté person and I do not ﬁnderstand,

read or speak English language. I state that

from the annexure produced at R-1 alongwith the

jreply by the respondents is written in English

and I do not understand the contents thereof. I
state that from the said document it appears that
my signature appears to have been obtained by some
official on the said paper without informing me

as to what is written therein. I state that no

- .\ order was served by the respondent authorities

eeel3)
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at the time of ocbtaining signature on the said

document. I state that the respondent authorities
have taken advantage of my illiteracy as it trans-
pires from the said documents and now, the same is
sought to be used against me to create a false
impression before this Hon'ble Tribunal. I cate-
gorically state that the copy of the order passed
by the appellate authority was never served upon

me as alleged.

5. I state that the impugned action of the
respondents in removing me from service is nullity
in as much as it is settled law that the charge of
unauthorised occupation of quarter does not consti-
tute any misconduct as per the Conduct Rules and
therefore, no such disciplinary action could have
been taken against me for the alleged misconduct
and there, the disciplinary authority could not
have inflicted any such punishment upon mee.

I state that theréfore, the impugned action of
removing me from service is nullity and in that
case, thelébjection of delay cannot be sustained.

I state that as a matter of fact, there is no delay
in view of the facts and circumstances mentioned

in the application. I state that in viéw of the
peculiar facts and circumstances of the case, it

is necessary to decide the original application
merits so as to render substantial justice by
condoining the delay, if it is held that there is

delay in filing the applicatione
e e (4)
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I state that in view of the above facts and

circumstances, it is necessary in the interest of

justice to allow the application for . delay

condonatione.

Ahmedabad,
Dates | /3§1993.

RSSOl QOA

(DEPONENT)

S 1o MUS/ 4443

NOIET VAN g ]
oUco ™l Y ""‘ri T;’;ED

[ |/ i
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IN THS HIGH COURT OF GUJARAT AT AHMEDABAD.
Special Civil Applicatlon No.4798 of 1982.

( Under Article 226 of the Constitution of India ).

Rem Bhagwan ahir. . ..:Petiéioner.
| Versus. | P | .

The State Government of o
Gujarat. e e eRespondent.

| Application prayirig to iésue a vrit of
mandamus or certiorari'dr any other apprc;priate
A writ order or direction quasl’zing and setting
as:.c’e the order of termination dated 16.8.77 passed
by Deputy Conservator of Forest, Bhavnagar’, in
No.B/13/AMK/2409/1977 ( vide Armex_ure D) kand..‘et_:c..

Mr. M.D. Rana, Advocate for the petitioner:
Mr. M.4Fanchal, Asstt.Govt.Pleader instructed by
Mr. P.S. Patel, Advocwte of /s “mbubhai & Diwanji

S

: for the respondents.

oo e
Coramsé R.C.hanl d J.

Oral Judgment:=~

Petitioner has invoked the jurlesdiction of

this Court under Article 226 &f the Constitution of

ee 02/(00
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India to challenge the order Annexure 'D' dated
August 16,1977, passed by the Deputy Conservator
of Forests, Bhawnagar, by which he was removed

from service.

Petit:l.oner was appo:.nted as Chowkidar or
watchman ("vidia") by an order dated June 5, 197‘3 passed
by the Deputy Conservator of Forests, Bhavnagar.Forest
Of ficer Mahavirsinh Ratansinh, while he was on-petrol duty on
July 28 1977, found cattle grazing in the govern'nent
1and in the reserved forest area., Rhen the petitioner
and two other persons were asked to drlve away the
cattle, petitigner and two other persons assulted.
the I‘orest Officer. Petitioner and ‘two others were,
| therefore, prosecuted for offence= num.shable under
section 332 read W’lth sectlon 114 of the Indian Penal
Code and section 26 of the Forest Mt in the Court of
the Judic ial Magistrate First Class, Savarkmdla. The
1earned Maclstrate, however, by his Judgment and order
dated April 29, 1978, acquitted the petitioner and other

two accysed. . "4y ‘ ¢

Hdwever, before the 1eamed idagistrate acquitted
the petitioper as aforesa:.d, the Deouty Conservator of
Forests Bhavnagar by his izrnugned order Annexure 'D
removed the petitioner frqn ‘service on the ground
that he had failed to prptect the gowernment land and
that he had also caused loss to the -government by Mellowir-xg
the cattle to graze on the land. Adnittedly no show cause

notice was given to ‘the petitioner befor@ the impugned

Sl ‘ i
® R8N R A ' ..-3/.}.
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order was passed. In other words, no oaportugity

vhatsoever was given to the petitioner to show cause
against the proposed action of removal fram service.
As pointed out above'_, the impugned order states the

N [4 .
ground on which the petitioner was removed from service

There is thgrefore, no doubt that the impugned order
casts stigma on the pet)itgi.oner. It is well settled
that such an order cogld @ot have- been passed without
giving oppbrtunity of be'ing heard. to the petitiomner,
Since né show cause noti.cevwé.s issued to the petitioner
on that growd alone, the impugned order is liable to be
struc ¥down. Ordinarily, it would have been open to

‘tbp concerned author..ty to initiate disc iplinary
proceedmgs aoalnst the f)etitloner, but the question
of initiating such proceddings would not arlse in viev
of the fact that the petiticner has been vauitg.ed by
the learned Magistrate. Since the order passed by the
Deputy Conservator of Forests is illegal and void,

petitioner must be reinstated in service.

ol

Petitioner was removed from service by an order ‘
dated August 16,1977 and he has approached this Court
by way of this petitionax on September 21,1982. There N
is no explanation for delay in filing the petition and
it would therefroe, appear that petitioner himself is ‘
responsible for the delay. 4s held by a Division Bench
of this Court in Kiritkumar D. Was=-Vs-State, 23(D OrJ
Guj.L.R.79, having regard to the fact that the petition

er himself is responsible for delay in approaching this

ee 04/.'0 ol
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Court he shall not be entitled to back Wages for the

period precedmg the date of institution of the petition.
: In other words, petitioner w:.ll be ent:.tled to back
'Vages only from September 21 1982 the date on th.ch this

petition was instituted.

In the reg.ﬂ.t, th; petition is alloi-red. The
, impugned oraer Anne}'ure 1 dated August 16 1977 removing
“the petitioner from service is quashed and set aside.
E_'lespondents are directed to reinstate the petitioner
is service within 4 weeks from to-day. Petitioner will
be entitled to back Wa,;,es With effect from September
21, 1982 til1 _the date he is reins+ated. He shall be
treated as in continupus service with all the benefits
except bacL Waoes to the extent stated above .as if the

: J.mpugned order & was not_pasﬁed.r

Rule made absolute with costss N

eoee




