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DATE OF DECISION 2516 9%
SeRe Bharaiji Petitioner
HEs balle S@hak Advocate for the Petitioner [s]
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Union of Ingia ang Uthers Respondent
Advocate for the Respondent [s]
CORAM
The Hon'ble Mr. Ve Ramakrishnan, Vice chairman
The Hon'ble Mr. LeCe Kannan, Member (J)
JUDGMENT

1, Whether Reporters of Local papers may be allowed to see the Judgment ¢ |

/
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g, Whether their Lerdships wish to see the fair copy of the Judgment ? N D
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SeRe Bharai,

SOD‘ .Ll.O. ’

Visavdar Telegraphs Exchange,

Visavdar, ;

Junagadh- eee Applicant

(Rdvocates Mr. P.H. BPathak)
VERSUS

le Union of India
Notice to be served through
General Manager Telecom
Gujarat Circle,
Navrangpura, ahmedabad.

2. Divisional Engineer
Te legraphs
Junagadh Division
Junagadh. eee Respondents

(Decisior by Circulation)

ORDER
Rehe/21/98

in
Qeirs/120/92

Dateds ;Zs;/é/?g'

Per: Hon ‘ble Mr. P.Ce Kannan, Member (J)

The applicant in the main OA has filed tﬁe a bove
Review Application against the order and judgment dated
12398
I The OA was filed against the oral termination of ser-
vices of the applicant. The applicant's case was that he
was appointed as Telephone Operator under the Div. Engineer
Junagadh Division and that he worked continuously without
any break and completed 240 days in all the years of service
and that the termination of services was against the ppovi-

sions of Industrial Disputes Act, 1947. The Respondents
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stated that the applicant was never appointed on a continu=-
ous basis. He was asked to work as short duty telephone
operator and that he worked in different telephone e xchanges
whereever there was work and that he was paid on hour ly

basis and that the applicant had never comp leted 240 days of

regular service. The applicant however insisted that he w as
appointed on fegular basis and worked continuously (vide
rejoinder) »

3 This Tribunal a fter e xamining the records and submi-
ssions of the counsel held that the applicant was never app-
ointed on regular basis as Telephone Operator or that he
worked continuously as claimed by him but was only asked to
work as short duty operator on hourly basis. As the appli-
cant miserably failed to establish that hewas appointed as
Telephone OPerator on regular basis and that he worked conti-
nuously and completed 240 days of service in all the years,
his contentions were mjected and the OA was dismissed.

4e The main ground in the Review Retition is that the
applicant was regularly appointed as Telephone Operator and
the respondents have not produced their records torbut this
contentione. It was also stated that the respondents did not
produce documents as demanded by the applicante. Bwven if it
is admitted that the applicant worked only as sShort Duty
Operator on hourly basis, the matter should have been further
examined to see whether the applicant would still have worked
240 days in @ year. It was also suggested that the various
judgments referred to by the applicant were not egxamined in

Se The main contention of the applicant was that he was

Contdee4/-



appointed on a gegular basis as Telephone Operator. These
contentions were examined in the light of the documents
produced by the parties. The records produced before us
established that the applicant had never worked as a regular
telephone operator on a continuous basis but only as sShort
Duty Telephone Operator on hourly basis for certain periodss
As the applicant failed to e stablish his case as c laimed,
the O.A. was rejected. In the circumstances, the question
of considering the judgments referred to by the applicant
did not arise.

Ge In the judgment dated 12.3.98, the issues were con-
sidered in the light of the records produced and the sub-
missions made including the grounds now urged. We do not

find any valid grounds in the R.A. and accordingly the same

is dismissedes NO costse
} 0 ’ ,{f
&V\Q,k\_m_i— /Wﬁ
(P.Ce. Kannan) (Ve Ramakrishnan)

Member (J) Vice Chairman
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Certifie! copy of order dated 2 Q/L{/p\g- in AL/

- ~ ‘Special C.A, Na. S27¢ of 199% passed by the
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g IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

8 R BHARAL
V&
L. UNION OF INDIA & ANOTHER

= - R
o

L UNION OF INDIA . i

THROUGH CHIEF

PATEL STADIUM, ASHRAN
AHMEDARAD . (REF. R.A,
‘ 0.A. NO.L120/92).

ipon reading bthe patition o
to this Migh Court of Gujar
grant the prayvers and &to,

i A
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NATIONAL INFORMATIC

And whereas upon the Court ordee

fAanc Whereaas Upon ;
MR PH PATHAK for bhe
MR MM TIRMIZYE for the
MR A8 J PANDY& for

Raspondant no.

R G e T

.

j Court passed the following order ;-
| CORAM : BHAWANI SINGH, C.J. & H.K.RATHOD, J.
, DATE : 29-4-2005. ;

out of the

i "This Spanial Civii Application arises v G
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Special Civil Application Mo 8275 of 1998
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Iﬂ THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION No 8275 of 1998 .

pate of Decision: 29-04-

S R BHARAI
Versus
UNION OF INDIA

Coram:
The Hon'ble Mr. Justice Bhawani Singh, Chief Justice

The Hon'ble Mr. Justice H.K. Rathod, Judge

Wwhether approved for reporting? \#047.
/

|
For the petitioner:

MR PH PATHAK
For the Respondents:

MR ASIM J PANDYA

PER: BHAWANI SINGH, CHIEF JUSTICE (ORAL):-

E. This Special Civil Application arises out of the
‘judgment and orders of Central Administrative Tribunal
(CAT), Ahmedabad Bench, dated 12-03-1998/25-06-1998, in
Original Application No.120 of 1992/Review Application

No.21 of 1998, holding that petitioner is not entitled to

_.—__.-_.-____—_-__.—-..-__———_-————-———.——_—_——-—_—-———————.———-——

2005
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| gea/8275/19%8 " Judgement dated 29/04/2005 SEARI ORI S e s <i\i\f\§§§1,//

ik ; Yo ; .
i protection under ' the provisions .of the . Industrial

Disputes ‘ Act, 1947 (for short “the I.D.Act!'),

particularly Section 25F.

2. Petitioner submits that he was selected after
following the due procedure and given appointment against
vacant post of Telephone Operator, vide order dated
21-11-1983. However, his services were terminated orally
from 31-12-1989, although he had been working
continuously as Telephone' Operator. Aggrieved by the
termination, he preferred Original Application No.120 of
1992 before the CAT, but vide order dated 12-03-1998, the
Application was rejected. Review Application No.21 of
‘ 1998 was also réjected on 25-06-1998 in a mechanical way,

without properly considering the questions raised.

3. Respondents opposed the Application and stated

HNOO HOIH LYHYrND

4

that CAT has no jurisdiction to entertain the
Application, which, otherwise is barred by limitation;
petitioner was initially working on hourly rate basis at
Visavadar, later, this arrangement was 'discontinued on

account of surplus staff in the District and automation

e —

of the Exchange; he was not regularly appointed, his
; services were to be utilised on hourly rate basis when
‘ there was shortfall in the strength of Telephone
Operators due to the vacancies and he was relieved from
service from 28-05-1985 and not from 1990, as suggested

by the petitioner.
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¢ petitioner disputes these averments and states
that he was appointed on regular basis following due and
proper procedure and was not ehgaged on hourly basis; he
was paid salary at the end of the month and worked

continuously without any break; he was transferred to

other places as well and had completed 240 days; and

Telephone Operators, declared surplus, had been absorbed
in clerical cadre. It is denied that due to automation
of Exchanges there was no Wwork. It is stated that
vacancies existed, against which there -was need for

Teiephone Operators.

5. Shri P.H.Pathak,  learned counsel for the
petitioner, contends that petitioner was engaged
regularly on monthly salary. He worked continuously

without any break and completed 240 days of service,

therefore, entitled to protection under the provisions of

=1

D.Act. It is submitted that oral termination of the
petitioner without offering retrenchment compensation is
illegal, arbitrary and against the provisions of I.D.Act,
since respondent did not follow the mandatory provisions
of the 1I.D.Act, therefore, action of termination of
petitioner's services is void ab-initio and as such

petitioner 1is entitled to be considered as continuous in

service with all consequential benefits. Reference 1is
made to decisions: State Bank of India vs. N.S. Money
(AIR 1976 SC 1111), L.Robert D'Souza vVs. Executive

Engineer, Southern Railway (AIR 1982 SC 854), H.D. 8ingh
VsS. Reserve Bank of India (AIR 1986 SC 132), Punjab Land

Development and Reclamation 'Corporation Limited vs.

Presiding Officer, Labour Court (AIR 1990(3) 8CC 682),

R i
i

LHNOD HOIH LVHYIrNO




Judgement dated 29/04/2005 : 4 btz o %
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ol 811511958
p.K.Yadav vs. I.M.A. Industries Limited (1993) 3 8CC

259, garabhai Chemicals vs. Subhash N. Pandya (1984(1)

s | GLR 329.

6. Sshri Asim J.Pandya, learned counsel for the
respondents, submits that petitioner was offered work of
short-duty Telephone Operator on hourly basis whenever
there was shortage of regular Telephone Operator and as
he was not appointed as regular Telephone Operator,
question of completion of 24) days' service Dby the
petitioner in a Yyear does not arise. Reference is made
to Himanshu Kumar Vidyarthi and others Vs. State of

Bihar and others (1997.4 SCC 391).

7. Therefore, questions fall for our consideration
are nature of appointment of the petitioner, nature of

work entrusted to the petitioner, period for which he

LHNOO HOIH 1vdYrNo

worked and whether he was in ccntinuous service and as

such entitled to protection under the provisions of the

1.D.Act.
’ 8. Perusal of R.P.A.D. letter (Annexure-A) from the
Divisional Engineer, Telegraphs, Junagadh Division,

Junagadh of Indian Posts and Telegraphs to the petitioner
clearly mentions that petitioner is being appointed
pursuant to 'recruitment to the cadre of Telephone
i Operator in the P & T Department". It is stated to have
| been made qursuant to public advertisement and
petitioner's application. . He was selected subject to
terms specified therein, but none of the terms stated

that appointment 1is on hourly basis, temporary and
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terminable by oral order. Therefore, there is no manner
of doubt that petitioner was appointed on regular basis
againSt available post to the cadre of Telephone
operators in the P & T Department. Contention to the

contrary is liable to be rejected.

9. The question whether Telephone Department 18 -ian
-ijndustry' has been answered by the Apex Court in General
Manager, Telecom Vs. A.Srinivasa Rao and others (1997.8
gcc 767) overruling two of its ecarlier decisions 1in

gub-Divisional Inspector of Post wv. Theyyan Joseph

(1996.8 SCC 489) and Bombay Telephone Canteen Employees'

Assn. V. Union of India (1997.6 SCC 723 : AIR 1997 SC

2817). Once Telecom Department has been held “industry'
by Apex Court in A.Srinivasa Rao case (supra), Himanshu
Kumar Vidyarthi case (supra) is not helpful to the
respondents in this case. Dailywager 1is entitled to
protection of Section 25F of TI.D.Act provided he hés
continuously served for a requisite statutory minimum
period in a year. Having done soO, termination of service
of such a workman without complying with Section 25F 1is
illegal (See Rattan Singh v. Union of India and another
- 1997 .11 SCC 396). It is contended by the respondents
that petitioner did not complete 240 days 1in a year. We
fail to understand this contention. In the affidavit of
Vinod Prakash, T.D.M. Junagadh, dated nil November 1992,
it is stated in paragraph 7 that petitioner was relieved
from service with effect from 28.5.1989 and not in 1990
as suggested by the applicant. With this background, the

documents filed by the respondents vide affidavit of

S.P Snehi, A.G.M. (Admn.), 0/0.G.M.T.D., Junagadh dated

Judgesent dated 23/04/2003 5 1251

1LHNOD HOIH LvHVIrNO
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7_02—1998, may be examined. Counting backwards from

27_05,1989 to 20-05-1988 during the Yyear 1989-88, the

total working period comes to 240 days in a year taking

into consideration the per day normal working hours of an

emplovee. The case of petitioner, who falls under

§R{ 1. he having been 1n continuous service for
a year. as such satisiies the requirement of Sections

25B(1) and 25B(2) of the I1.D.Act. (See Moti Ceramic

Industries Vv Jivuben Rupabhai and others (2000-2(41) GLR

1558) and Wormen of American Express International
Banking Corporation V Management of American Express
International Banking Corporation (AIR 1986 SC 458).
Therefore, the petitioner is entitled to protection of
gection 25F of the 1.D.Act both ways. The termination 1s
nit by Section 25F r.w. Rule 77 of Industrial Disputes
(Central) Rules. 1957. therefore, it amounts to
retrenchment. belng violative of these provisions.

1 Next guestion 1is to what reliet the petitioner i
entitled to. It is found that Telecom Department 1s ai
“industry'. Further, the action of the respondents
terminating the services of the petitioner amounts to
retrenchment as having not foliowed the mandatory
provisions of the I.D.Act. therefore, illegal and
non-est. Giving consideration to all these aspects of
the matter. we are of the opinion that the defence put up
by the respondents has no substance and petitioner 1is

entitled to reinstatement in service. It is now to be

considered whether the petitioner is entitled to full

backwages or not. petitioner was deprived of rendering

services to the respondents. although he was ‘willing to

serve. but taking into consideration that he is getting

LHNOD HOIH LYHVIND

1898, . Jud‘qenent dated 29/04/200% , B O @
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pack to service, interest of justice would be met by s

Judgenent dated 29/04/2005 7

payment of 40% of backwages to the petitioner (See
Management of M.C.D. vs. Prem Chand Gupta and another
AIR 2000 8C 454, Vikramaditya Pandey v Industrial
Tribunal and another 2001 AIR SCW 310 and Bank of Baroda
v. Ghemarbhai Harjibhai Rabari - 2005 AIR SCW 1817). No

other point was urged.

11. Consequently, Petition is allowed. Orders of
Central Administrative Tribunal in Original Application
No.120 of 1992/Review Application No.21 of 1998 dated
? 12-03-1998/25-06-1998 are set aside. Petitioner shall be

K . % i . 3
o deemed to be in continuous service of respondents from

the date his services were terminated with 40% back

)

9

wages. He shall also be entitled to the benefits he

AV

v
é could have availed in case his services had not been

i

terminated. Parties shall bear their own costs.
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Assistant Registrar
High Court oi Gujarat
Ahmeadabad
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1. Judgment / Qedex by

(1) Hon'ble Nr. V. Kwaltasebonon, yc and
(i1) Hon'ble Mr. P¢. Konumony m(TD.
v 2. Both the aforesaid Members 2, Hence to be placed before the -
are functioning in this sald Members i,e.
Tribunal, Hon*ble Mr. V-fLawaftsjabinons , V. C
Hon’ble Mr._f ¢ Kaviowe M (T

3. Hon'ble Mr, I 3. Hencg may be sent for
still belongs to Local consideration by circulation
Bench but Hon‘ble to the said lMembers i,e.Hon'’ble
Mre  oee._is now U - 3 <
a Member/V.C, of Hon‘ble Mr, e
Bench,

4., Both the aforesaid Hon'ble 4. Hence to be placed before
Members have ceased to be Hon"ble V,C, for constituting
Members of the Tribunal. a Bench of any two Members of

this Bench.

5. Hon’ble Mr, _ - . 5. Hence may be placed before
has ceased to be Member of Hon‘ble V.C, for constituting
Tribunal but Hon®bls Mr, a Bench of Hon‘ble Mr.
e S T _ who is
available in this Bench, dvalldap.ie in tnis oench and

of any other Member of this
Bench for preliminary hearing,
6., Both the aforesaid Members 6. May be placed before Hon'ble
are now Members of other V.C. for sending the R.A, to
Benches namely both the Members for
consideratior by circulation,
and s e e A ”

s g R S - 1% one of the Mcombers is of

) e e ... Benches, the view that tne petition
merits & hearing, reference
may be made bv Hon‘ble V.C, to
the Hon'Lle Chairman seeking
orders cf the Hon’ble Chairman,.

7. The case I- ...l zZove. "4 by 7. Therefore, orders of the

any of the above contige...
—iQSo

Hon®ble Chairman are
+ ived to be obtained by

' Hon* .. Tand eman, " f\_i-‘,((.
P A4S be(T)
~ c’\\
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TN THE CENTRAL ADMINISTRATIVE TRIBLUNAL OF AHMEDARAD .

\ o e
\v REVIEW AFRPLICATION NO. &\ /1998

M

0.8, N L2B/199Y

G.R. Bharail Applicant.

Versus

India & Ors . Respondents.

Lnion of

IMBEX

"
“R,Nu“ ANME ZLURE FAaRTICULARS FAGE MO.

Oﬂg & Mamo of the application 1 to 8

the order dated

7 40 )3

(- i—%f-ﬁi*t1:-‘»k' 3

Date o- ,2 (F . athak .
7 % /Qﬁ? Advocate for applicant.

Shmedabad.
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TH THE CENTRAL ADMINISTRATIVE TRIBUNAL OF AHMEDABAD

REVIEW APPLICATION NQO. CQ £LFY

AFFL TOANT 8

Telegraphs EBExchangs

sl.Umion of India
Motics to be
Gereral
Guijarat Circle

Maviangpura,

ional Engim@@r

ision

cimw the order dbtd. 12.35.98

Phe Hon ble Tribunal

1. That Lthe applicant filed the original application

challenging the termination of services of  the applicant

,f‘l

without following mandatory provisions of Section 2% of

iw producsed before the Hon ble

TL.In. dot.

Tribun and  duniors to the applicant are continued in

srvices by the respondents. The Hon'ble Tribunal has

e

dismls the application vide order dtd. LEL. 578, The

Fribunal has treated the same as judgment, which is against

the  pronouns

smant of the Hon ble Supreme Court of  India.

Copy  of the order 28 iz annexed - and  marked  as

Annexure—A to this application.

= That  in the said judgment  the  following important

points of the case though argued before the Hon'ble Tribun-

of the applicant are not erad and

Jucigmer are pioh 51t with by the Hon ble Tribunal

it oof the Honbhle

whioh i

of the judgmns
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High Court, in of R.A. Fatel Vs, Mds. Hina Industries

reported in 1W9E (1) GLR-826.

3. It

DU

arguad  befors the Honble _Tribunal ©that no

serniority list is published or prepared by the respondents

anc  principl coms first go was nob  followed by

the respondents as well as

publication of senlority list is
must  before retrenching any employves.  the contention of

the Tribunal was

77 of the 1.D. Rules {2

ey

0

contentions are nobt dealdt with by the
Teibunal. In owiew of the judgment of this Tribunal, if  in

the prepsent

it ods the opinon of the Tribunal  that

pubilic

list is not mandatory, the matter

i regquiredd

to the larger benoch.

Ao That the above contention of the applicant is not dealt

with by the Hon ble Teribunal. Moreover the contention  of

the e nodents about short dubty opesrator paid on hourly

hasis was also pointed out to the Hon'ble Tribunal that the
mams  1s nob maintainable. That looking to the howrs  men-
tioned  in the doocumsnts, it amounts bthat the esployves  has

worked full time for whole year. Ths saild arguments of the

acdvo

sate of bthe applicant are not reflected in the order by

the Teibunal.

H.0 That Six dudgment

by bhe advocate of the applic—

ant are simply noted in the order and not considered by the
Tribunal. That ilssus before the Tribunal was also  the

retranchmnent of the applicant. The applicant failed to

wnderstand  that the judgment cited regarding interpretation

o f rrerbrenobhment are 1

ot without consideration by the



e

Tribunal. That the Hon ble High Court has clearly decided

that whatever Jjudgment cited before the court, should be

dealt with by the concerned court. Thaereforse also  the

mrder of the Tribumal is reguired to e raviewed.

to the Hon'bl@

& That t

applicant has clearly requ
Tribunal to direct the respondents Lo preoduoes muster roles

arnd pray the,Trihumal it the same are  notb

procuced eibunal. therefors it was argued

pefore the Tribunal that adverse inference should be drawn

A RTAIuEs and in favour of the applicant.

spvbions ars also nob reaflectad in the oroer

-ific contentions

af the Teibunal. e bhe reioinder the S

Before the Tribunal about production of  above

documsnts  along with gradation it owas  arguesd by

the advocats

the applicant. But urfortunately the said

argumsants ar -ormidered by the Tribunal.

7. That there is nothing on the record, in support of  the

reply  filsd by the ¢

saying that the applicant

‘

1w nohb

Tt was cifically pointed

appointment of

ant was aftter following due procedure of the law
i, invibting names through Employment Exchangs etc. Yet

the oral statement made by the respondents is  taken into

considerat that the applicant was short duty opsrator

and not regularly appointed.

2., That the applicant failed to appreciate how the ducdge
ment  cited by the respondents applied in the prassnt  oase

hecause so far Telecom Department is concerned, the latest



Judgment of the Supreme Court (copy of which is supplied to

the Tribumal! cover  that the Te Department is  an

Tharefore, thers is no guestion to sxclude the

FUEE I ey

department from purview of industry. I¥T the

Hom "hle Tribunal taken pain to gquote the portion of the

ot

pondents 1t was necessary to  deal

with the judgment which is directly on the point regarding

retrenchnent pointed oult by the adve

of the applicant.

. That in pa

& odate of appointment of the applicant is

wrongly  meantionsd cquired to be corrected.

That +the de

cuamery b

aras in the custody of the respond-
ernts and whioh were s ifically s 2o for by the applico-

it can he

arnt, in o«

anly in against the

the documsnts which are

yartment and which are mandatory to

the applicant. Thera-

Tribumal iwm  @rroneods  and

Tribunal ki

trge ., T

advocate of the applicant

at the howrs of work pointed out by the

then the total

.. mors bhan 240 davs in

pointed out  to  the

howrs are 2308

and similar is the

diwvided by B coms bo 286

J o] { {0

L 9% Sy

than B3 dayvs  in 95 months.

without inocluding the weskly off which ars

for counbting

in light

mez Cowet dn RLGB. Singh




v Bank of India case. That the said arguments
are not reflected in the order of the Tribunal which is  an
apparant  error  on the face of the order. The Hon'ble
Tribunal has merely guoted the arguments of the respondents

]

not giving finding on the above contentions which wers

argusd before the Hon ble Tribunal and therefore the order

of the Tribunsl o be s

Jiewad in the interest

e i

Lo Tt seems to the applicant that the above error is  due

in dictating the order and as the order was not

dictated in the open court, the above contentions raised by

the  adwvod soarae not reflected in Lthe order.

L&, That on re

2ipt of copy of the order of the Tribunal by

fhe adwve itodis found primafacie that the Tribunal has
committed error in disposing the application as the import-

ant  points argusd befors the Tribunal by the Advocate are

and  therefore as per the advise of the

ism filed before the Hon -

13 Im the above circumstances of the case the applicant

-

Ay The  order  of the Honble Teribunal  otd. 2.5.98 may

Eindly be reviewsd in of justice and the order  of

termination of service may cost and

jiH

aside by  ths
Hon'ble Tribunal.

By Be a1l the praver brought for in the

original

to which the Hon"ble Tribunal deoms

N Ay

fit and propse in bhe int of the justice togebther wibth

interest,

pate: &9[9 (98 FoH I EaTHAK

Ahmedabad Advocats for Applicant




AFFIDAVI

I, Mr. 8.R. Bharai, applicant have gone through the conten—
tions  of the review application and say that the same are
true  to the best of my knowledge and  information and I

belief the same is to bhe btrus,

Solomnls] ufdthromerd 2 o

C g S R B
fShmadabad ' I@ponan
. 0 Pl _ o bgjuﬁ&




> CENTRAL ADMIMNISTRATIVE TR
Ay BENCH

BLIMNAL

D.4. MO 128792

CORAM

The Hon ble Me. V. FRamalkr

5 PNAN Yice Chalrman

.

| The HMon ble Me. PLOL Eannan Member (J)

. Bharad

Telegraphs Exchangs

NI Applicant

1.
s Erngga.

Divisior

& W Fespondents

(Advocate: Mrs. P. Safava)l

e Hom ble Me. PLOL HEannan, Member (J)

-

The applicant has filed the above 0A under Section
19 of the Administrative Tribunmals Act, 1985 and claimed the

following relisfs:-

7

o of the termination of

mral o

A4 by respondent No.2 herein  is




E)
A w

11, discriminatory and arbitrarys

direct the respondents, fheir officers, agents and

ro re~absorb the applicant in ths

terminatads

fhair officers, agents and

Ly

applicant full bhackwages
including  allowances and all other attendant

benetibss

[ [ such  obther and further orders as  @ay byes

desmad fit by this Hon ble Bench of the Tribunal.

prat he was engaged

from 2R.11L.83% at

by the respondan

Eorhandar  under the Divisional Engines, lecom, Junagadhb

sopenhly was el ieved

The applicant sub

ot
s
Tt

Lty LA

d to report duty at Manava-

ano oiras

Feom Forbandar

lephone Operator vide copy of

Skt Duty Te

oar

E

17.1.8% (Annexure A-2). The applicant had

the lebi

Further e was subsegueantly transferrad from

—y

Exchange on  19.7.86 vide

the year 1998 on account of automation of
the opsrators working in  Pantwa Exchangs
surplus and they ware transferred to Visavadar

ant was working. O this absorp-

Eaehange whars bhe appli

-1

s, bhe applicant  was o rew

tion o Fantwa Exohangs

The applicant subsequently sub-

1isved



& Eion on 18.1.980 to the Divisional En-

Cpimes

{Annexsurs 8-47 ., Thie

LA

applicant subseguesntly on 27.3.91 filed the above applica-

tion this Tribunal olaiming Tor

absorption  and

the oral orFder of termination of service of the

applicant. The applicant filed a condonation applica-

tion  for delay in filing thes 2t application which was

. o 14,18 .9¢ while

condoned by this Tribunal by the order da

acdmitting ths 04,

e Tl

wondents in their reply have stated that

wd Lo work as  Short Duty  Telephone

from F&H.9.84 and he was btransferred  to

divrerent places whersver there was a shorbfallin the

strength of telephone opsrators dog

vacanoy to work

Short Duty Telephons Opsrator on howrly basis. Due to

automation  of many manual 2uxohs JLan

acdhy District,

Thers  wWas

arplus of

sphone Opsprators. Hence the

of untrained and short dulty operators wers

as such bthe ternination of the secrsices of the

Talephone Onerator  becamse inevi-

pondants subseousntly filed affidavit reiter-

ithion and

e absmord and that the applicant was

@ appointed  as regular Telsphone Operator and therafors

1

e had mo Lis

1o mver bhe po PO ARy Ul cation in olaim-

ing absorptbion in ssrvicoes

A statemnsnt showing number  of

fowrs the applicant worl cluring the period 1284-8% was



[0

also filed. Thea statement clearly indicated that the ap~

ant owas working only as a Short Duty Telephone Operator

an howrly rates at there rate of L7 per houwr  and  was

= accordingly.

o We have heard Shri PuH. Fathak for the applicant

and Mrs. F. S8afaya for the Faspondants.

A, M. Fathak contended that the applicant was enw

gaged ona monthly salary and had worked continuously with-

oul any by under the responder also completed 240

Sg in A on full time basis and  therefore

(tled to the protection of the Industrial Disputes (AT A

o

1247, fm bhe applicant was protectad undar the provisions

v, the oral order of termina-
tion of the applicant without of fering ratrenchnent Compens

trary and discrim-

fte

ion by the spondents 18 illegal, arb

ions of bhe Industrial Dis—

inmatory and against T ooy

s the respondents die not frnllow the mandatory

af bhe Industrial Disputes Act, 1947, the termi-

im woid ab initio and  the applicant 1s

pation of

enbitlsed to be as continuous in service with all

consequantial penefits. Me. Fathak ralied in this  connec

an on tha following

imions on bhe Supremns Court/High

Doear e

{1y Htate Bank of Trndia Vs. NS, Monsy



3
=

11

L. Robert D' Souza VYs.

Y
L
i

St

weLEngineer, S5.R1y.

ALR 1982 8C 854

sy
Ded
o

H.D. Singh VYs. Reserve Bank of India

alR 1986 8BC 132

{4y Punjab Land Dev. & Reclamation Corpn. Ltd. Vs.
Fresiding Officer, Labmﬁr Court

AR 1990 (3) SCC 682

25
—

D.E. Yadav Vs. I.M.A. Industries Lid.

(1993) 3 8CC £5%9

(&) Sarabhai Chemicals Vs. Subhash M. Fandya

1984 (1) GLR 329

We  have perused the judgments. These judgments
relate to the interpretation and scope of retrenchment  in
"l Lo

terms of the provisions of Section 28.F; 28 FF and S0 TEEE o f

the Industrial Disputes Act, 1947.

0. Mrs. F. Safava, Cousel for the respondents con-
tended that the applicant was only working as Short Duty
Telephons Gpﬁfatmw on hourly basis whengver and where there
was shsortage of regular Telephone Operator on hourly basis.
The applicant was naver appointed as regular Telephone
Oparator and therefore the question of completion of 240
days in a year of service will not arise. She also referred
to the judgment of the Supreme Court in the case of Himanshu
kr. Vidyarthi Vs. Btate of Bihar {reported in 1997) 4 SCE

E21) s In  this case,

the Supreme Court had observed that
avery Department of the Government cannot be treated as

industry and that when the appointments are regulated by the



statutory rules, the concept of industry to that #tent

In this connection, some of the observa-

tions of the Supreme Cowrt vide FPara 3 of the judgment reads

oy i

SLE

followss—

“The main  grievance of the petitioners before us  is

Fermination of their services is in vioclation of

of the Industrial Disputes Act 1947, Thie

fore, is: Whether the

[ can be  saild to  have  besen  Cretrenched’
within the meganing of Section 25-F of the Industrial

o

St the Government

partment o

e MindusteyU. Whan the

Lutory rules, the

of "inoh stands  excluded.

fodmitt

s
‘ l b
JSon

to the posts  in

accordances with bhe rule the basis

are temporary emplovees

working  on Undear  ths

circumsitancas "

Theilr disengagemnsnt From srvice cannot be construsd  to

L bhmant under the Indusbeial Tismputes Act.

Cegrichmentt therefors, ocannot  be

an 2l

to oover these

£ We  have perused  ths  records. While the

applicant in main application claimed that he was

with effect from

am  a Telephons UOperato

& pondents i their reply categorically

tion and that ths applicant was



>

<

appointed as Shsort Dubty Operator on howrly  basis  with

2 sy

fort from S6.2.84 (vide Fara % of the reply). The applic-

&

ant  also denisd that he gngaged on hourly basis  and

1y smtated that he was paid salary at the end of

mach  month  and  that he worked continuously without any

minindery. However, he did not

L show that he was engaged on regular

and  worked continuously without any break. At the

Times of b ing, the Department placed for our perusal, the

eeds angd also filed an affidavit. The records

relevant i

filed on bshalf of spondents indicated that  the ap-

plicant Short Duty Operator on hourly  bais

ey the details of the hours of  work

per month  of  the applicant in the pariod 1984-89. The

in the affidavit indicated that the applic-

ant

o L e AR days in oa year on full  time

the statement of the

I the light of ths abov

his appointment was incorrect.

7 In the light of the above, we ars of the view that

the applicant is not entitled to the protection under the

provisions of the Industrial Disg Act, 1947. the appli-

Fhorefors Tails and ls dismissed, Mo costs.

Sd/ -

{ (V. Ramakrishnan)

Vice Chailrman



