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O.A.NO. 	2 
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DATE OF DECISION 

Petitioner 

Advocate for the Petitioner (s 
Versus 

Respondent 

Advocate for the Respondent [5] 

CORAM 

The Hon'ble Mr. 

The Hon'ble Mr.  

JUDGMENT 

Whether Reporters of Local papers may be allowed to see the Judgment 

To be referred to the Reporter or not 

c, Whether their Lerdships wish to see the fair copy of the Judgment 

4, Whether it needs to be circulated to other Benches of the Tribunal ? 
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3.R. 3harai, 
3.1). J.O. 
Vjsnvdar Tlegrahs xcharige, 
Visavdar, 
Junagadh. 	 ... pp1icarit 

Advocate: i1r. --.. _t1aak) 

VR5US 

Union of India 
Notice to be servee through 
General ianeger Telecom 
Gujarat Circle, 
Navrarieiura, 1uiiedabad. 

DivisIonal ngineer 
Te legraphs 
Juragadh Av-s ion 
JunagacLh. 	 ... Respondents 

(Decisicr. by Circulation) 

ORDER 

R .4./2 1/98 
in 

O.t ./120/92 

jated; 

per: Hon 'ble Nr. P.C. Kannan, iiember (J) 

ihe applicant in tthe main OR has filed the ave 

Review application against the order and judgment dated 

12. 3.98. 

2. 	The O was filed agairiat the oral.ermination of ser- 

vices of the apulicarit. The applicant s case was that he 

was aoointed as felepione Operator under the Div. ngineer 

Junagadh Division and that he workee continuously without 

any break and completed 240 days in a 11 We years of s ervice 

and that the termination of services was against ehe provi-

sions of Industrial Disputes Rct, 1947. The Respondents 

Con Ld..3/- 
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ever aoiri 	en 

ous basis. He was askec c.O work as Short duty telephone 

operator and that he worked in different telephone exchanges 

whereever there was work ana that he wcis paid on hourly 

basis and, that the apolicant had never cOrnleted 240 days of 

regular service. The applicant however insisted that he was 

appointed on regular basis and uorked continuouslyvide 

rejoinder. 

ThIs Tribunal after examining the records and submi-

ssions of the counsel held that the applicant was never app-

ointed on regular basis as Telephone Operator or that he 

worked continuously as claimed by him but was only asked to 

work as short duty operator on hourly basis. As  the  appli-

cant miserably failed to establish that hewas ap)ojnted as 

Telephone Operator on regular basis and that he worked corit-

nuously and completed 240 days of service in all the years, 

his contentions were zejected and the O was dismissed. 

The main ground in the Review 

applicant was regularly appointed as T: 

the respondens have not produced their records tobut 

contention. It was also stated that the respondent5  did not 

produce documents as demanded by the applicant. Even If it 

is admitted that the applicant worked only as Short Dut 

Operator on hourly basis, the matter should have been f 

examined to see whether the applicant would still have worked 

240 days in a year. It was also suggested that the various 

judgments referred to by the applicant were not examined in 

detail. 

ih 	rairi con cenLcn o 	a aoplicant was that he was 

concd. .4,'- 



appointed on a regular basis as Telephone Operator. These 

conteflt.]otS were exam3jled in the light of the documents 

proced by the parties. The records produced before us 

established that the applicant had never worked as a regular 

telephone operator on a continuous basis but only as short 

Duty Telephone Operator on hourly basis for certain periods. 

As the applicant failed to establish his case as claimed, 

the O.i-o was rejected. In the circumstances, the cjuestion 

of considering the judgments referred to by the applicant 

did not arise. 

6. 	In the judgment dated 12.3.98, the issues were con- 

sidered in the light of the records produced and, the sub-

missions made including the grounds now urged. We do not 

find, any valid grounds in the R.i-t. and accord±ngly the same 

is dismissed. iJo costs. 

(d.c. Kannan) 	 (V. Ramakrishnian) 
Member(J) 	 Vice thairman 

hki 
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IN THE HIGH COURT OF GUJARAT AT AHMEDAfAD 
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IN THE HIGH COURT OF GUJARAT AT ARNEDABAD 

SPECIAL CIVIL APPLICATION No 8275 of 1998 

Date of Decision: 29-04-2005 

S R BHARAI 
Versus 

UNION OF INDIA 

(For Full Title See Page 2) 

Coram: The Hon'ble Mr. Justice Bhawani Singh, Chief Justice 

The Hon'ble Mr. Justice H.K. Rathod, Judge 

lqav Whether approved for reporting? 

For the petitioner: C- 
> 

MR PH PATHAK H 

For the Respondents: 

MR ASIM J PANDYA 	 71, 
---------------------------------------------------------- 

PER:, BHAWANI SINGH,CIi1EF JUSTCJ.QWL1 

1. 	This Special Civil Application arises out of the 

	

- 	-'----- 	 ,-i1 Administrative Tribunal 
judgment anct oruers 

(CAT), Ahmedabad Bench, dated 12_03_1998/25_061998, in 

Original Application No.120 of 
1992/Review Application 

No.21 of 1998, holding that petitioner 
is not entitled to 

Whether leporters of 10c11 hpers uy bi allovd to us tks 34ut? 
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I SCAI8275I198 	Judgeaent dated29/04/2005 	.. 	 .2 

I 	protection under the provisions of the Industrial 

Disputes Act, 1947 (for short 'the I.D.Act'), 

particularly Section 25F. 

Petitioner submits that he was selected after 

following the due procedure and given appointment against 

vacant post of Telephone Operator, vide order dated 

21-11-1983. However, his services were terminated orally 

from 31-12-1989, although he had been working 

continuously as Telephone Operator. 	Aggrieved by the 

termination, he preferred Original Application No.120 of 

1992 before the CAT, but vide order dated 12-03-1998, the 

Application was rejected. 	Review Application No.21 of 

1998 was also rejected on 25-06--1998 in a mechanical way, 

without properly considering the questions raised. 

Respondents opposed the Application and stated 

that CAT has no jurisdiction to entertain the 

Application, which, otherwise is barred by limitation; 

petitioner was initially working on hourly rate basis at 

Visavadar, later, this arrangement was discontinued on 

f
account of surplus staff in the District and automation 

of the Exchange; he was not regularly appointed, his 

services were to be utilised on hourly rate basis when 

there was shortfall in the strength of Telephone 

Operators due to the vacancies and he was relieved from 

service from 28-05-1985 and not from 1990, as suggested 

by the petitioner. 

El 
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Petitioner disputes these averments and states 

that he was appointed on regular basis following due and 

proper procedure and was not engaged on hourly basis; he 

was paid salary at the end of the month and worked 

- continuously without any break; he was transferred to 

other places as well and had completed 240 days; and 

Telephone Operators, declared surplus, had been absorbed 

in clerical cadre. It is denied that due to automation 

of Exchanges there was no work. 	It is stated that 

vacancies existed, against which there -was need for 

TelePhone Operators. 

5. 	Shri P.H.Pathak, learned counsel for the 

petitioner, contends that petitioner was engaged 

regularly on monthly salary. 	He worked continuously 

without any break and completed 240 days of service, 

therefore. entitled to protection under the provisions of 

T.rct. It is submitted that oral termination of the 

petitioner without offering retrenchment compensation is 

illegal, arbitrary and against the provisions of I.D.Act, 

since respondent did not follow the mandatory provisions 

of the I.D.Act, therefore, action of termination of 

petitioner's services is void ab-initio and as such 

petitioner is entitled to be considered as continuous in 

Service with all consequential benefits. 	Reference is 

iade to decisions: 	State Bank of India vs. N.S. Money 

AIR 1976 Sc 1111), L.Robert D'Souza vs. 	Executive 

flgineer, Southern Railway (AIR 1982 SC 854), H.D. Singh 

'S. Reserve Bank of India (AIR 1986 SC 132), Punjab Land 

)evelopment and Reclamation Corporation Limited vs. 

Presiding Officer, Labour Court (AIR 1990(3) 8CC 682), 



, 
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D.K.yadav vs. 	I.M.A. 	
Industries Limited (1993) 3 SCC 

259, Sarabhai Chemica1S vs. Subhash N. Pandya (1984(1) 

GLR 329. 

6. 	Shri Asim J.Pandya, learned counsel for the 

respondents, submits that petitioner was offered work of 

short-dutY Telephone Operator on hourly basis whenever 

there was shortage of regular Telephone Operator and as 

he was not appointed as regular Telephone Operator, 

question of completion of 243 days' service by the 

petitioner in a year does not arise. Reference is made 

to HimanShu Kumar Vidyarthi and others vs. 	State of 

Bihar and others (1997.4 SCC 391). 

	

7. 	Therefore, questions fall for our consideration 

are nature of appointment of the petitioner, nature of 

work entrusted to the petitioner, period for which he 

ccked and whether he was in continuoUS service and as 

such entitled to protection under the provisions of the 

T 	Act. 

	

8. 	Perusal of R.P.A.D. letter (AnnexUre-A) from the 

Divisional Engineer, Telegraphs, Junagadh Division.. 

Junagadh of Indian Posts and TeLegraphS to the petitioner 

clearly mentions that petitioner is being appointed 

pursuant to "recruitment to the cadre of Telephone 

Operator in the P & T Department". 
It is.stated to have 

been made pursuant to public advertisement and 

petitioner's application. 	He was selected subject to 

terms specified therein, but none of the terms stated 

tt ap0U1teflt is on hourly basis, temporarY and 



:1511998 	jdgemeflt dated 
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terminable by oral order. Therefore, there is no manner 

f doubt that petitioner was appointed on regular basis 

against available post to the cadre of Telephone 

operators in the p & T Department. Contention to the 

contrary is liable to be rejected. 

The question whether Telephone Department is an 

industrY' has been answered by the Apex Court in General 

anager, Telecom vs. A.Srinivasa Rao and others (1997.8 

scc 767) overruling two of its earlier decisions in 

Sub-Divisional Inspector of Post V. 	Theyyan Joseph 

(1996.8 SOC 489) and Bombay Telephone Canteen Employees' 

Assn. v. 	Union of India (1997.6 SCC 723 : AIR 1997 SC 

2817). Once Telecom Department has been held 	industry' 

by Apex Court in A.Srinivasa Rao case (supra), Himanshu 

Kumar Vidyarthi case (supra) is not helpful to the 

respondents in this case. 	Dailywager is entitled to 

protection of Section 25F of I.D.Act provided he has 

:cintinuouslv served for a requisite statutory minimum 

period in a year. Having done so, termination of service 

of such a workman without complying with Section 25F is 

illegal (See Rattan Singh v. Union of India and another 

- 199711 SOC 396). It is contended by the respondents 

that petitioner did not complete 240 days  in a year. We 

fail to understand this contention. In the affidavit of 

Vinod Prakash, T.D.M. Junagadh, dated nil November 1992, 

it is stated in paragraph 7 that petitioner was relieved 

from service with effect from 28.5.1989 and not in 1990 

as suggested by the applicant. With this background, the 

documents filed by the respondents vide affidavit of 

S P Snohi, A.G.H. 	Admn.), OIo.G.M.T.D., Junagadh dated 
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1 
1xamined. 
1_02_1998, may be e 
	 Counting backwards from 

I
27_05_1989 to 20-05-1988 during the year 1989-88, the 

total 
working period comes to 240 days in a year taking 

at° the per day normal working hours of an 
jritO conSid  

who falls under 
emPloyee. The case of petitioner.  

eCtL 	 I 	
he having been in ContinUOUS servlce 

LUL 

uch satistleS the requirement 
of Sections 

a year, as s  

25E(1) and 25B(2) of the I.D.Act. 	
(See Moti Ceramic 

Industries V JiVubfl Rupabhai and others (2000-2(41) GLR 

1558) and Wormen of American Express International 

Banking Corporation v Management of American Express 

International Banking Corporation (AIR 1986 SC 458). 

Therefore, the petitioner is entitled to protection of 

Section 25F of the I.D.Act both ways. The termination is 

hit by Section 25F r.w. Rule 77 of Industrial Disputes 

(Central) RuleS. 1957, therefOre, it amounts to 

retrenchment, being violative of these provisions. 

Next question is to what relief the petitioner is 

entitled to. It is found that Telecom Department is an 

ndustrYt 	
Further. the action of the respondents 

terminating the services of the petitioner amounts to 

retrenchment as having not followed the mandatory 

provisions of the I.D.Act. therefore, illegal and 

non-est. 	
Giving consideration to all these aspects of 

the matter, we are of the opinion that the defence put up 

by the respondents has no substance and petitioner is 

entitled to reinstatement in service. it is now to 
be 

considered whether the petitioner is entitled to full 

	

backwages or not. 	
petitioner was deprived of rendering 

services to the respondents. although he 
was willing to 

s'r" 	htt tinc 	consideration that he is getting 
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baCh to service, interest of justice would be met by 

payment of 40% of backwages to the petitioner (See 

flagem1t of M.C.D. VS. Prem Chand Gupta and another 

AIR 2000 SC 454, Vikramaditya Pandey v Industrial 

Tribunal and another 2001 AIR SCW 310 and Bank of Baroda 

v. Ghemarbhaj Har-jibhai Rabarj - 2005 AIR SCW 1817). No 

other point was urged. 

1 1. Consequently, Petition 	is allowed. Orders of 

Central Administrative Tribunal in Original Application 

Wo.120 of 	1992/Review 	Application No.21 of 1998 dated 

12-03-1998/25-06-1998 are set aside. Petitioner shall be 

deemed to be in Continuous service of respondents from 

the date his services were terminated with 40% back 

wages. He shall also be entitled to the benefits he 

could have availed in case his services had not been 

rarm1natd 	Parties shall bear their own costs, 

TRUE COPY 

Assist 	.'srar 
High Co 't .- .:'4trat 

Arur. ...Uu.J 

5752 



OMINISTRATIVE 
AHPEOBD 8ECH 

AI-IF1EDP 	D 

CAUSE TITLE 

IRSUS 

; NO 	 -- 	- - : D;scnIpTIwJo; DOCUmENTS - 	 PGE 	- - 
- - - - - ----------------------7  -- - - - - - 

.- 	 c 



 Judgment / 	by 
(i) 	Hori'hle 	Mr,, 

Hon £ble Mr,  

 Both the aforesaid Members 	2 Hence to be placed before the 	- 
are functioning in this said Members i,e 
Tribunal. Hon'ble 

Hon hle 

 Honb1e Mr. 	3. Hence may be sent for 
still belongs to Lal consideration by circulation 
Bench but Hon t ble to the sah Members i,e.HoxYhlc 
Mr 	 is noai Mr, 	 and 
a Member/V,C. of Honble Er, 
Bench. 

 Both the aforesaid Hon'ble 	4. Hence to be ilaced before 
Membrg have ceased to be Honble V,C, 	for Constituting 
Members of the Tribunal, a Bench of any two Members of 

this Bench 0  

Hon'ble Mr. 	 5, Hence may be placed before 
has ceased to be Member of 	Honb1c VC. for constituting 
Tribunal but Honhle Mr. 	a Bench of Horihle Mr. 

is 
avaij1e In t:eis Bench 

Both the aforesaid Members 6. 
are fey Membeis of other 
Benches namely 

a od 

Benches. 

who is 
avalidrec ri mis ench and 
of any other iiarrber of this 
Bench for preliminary hearing. 

May be placed before Hon'blc 
V.C. for sending the R.A. to 
both the- Members for 
cons i-de ratiol. , by circulation. 
T ace of the Members is of 
the a ew that tee petition 
merits e hearinq-, reference 
may be mete by Hon - ble V.C. to 
the Hon - ele Ohairman seeking 
OriCLs c the Hon ble Chairman.. 

7• The case Li 	 by 7 Therefore, otters of the 
any of the above contig 	Hon'ble Onaininan are 
-ies. 	 nt to be obtained by 

Ho r 	 n. 	- 	-" - R 

71 L 
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A 	I 	
I N THE.: CENTRAL. ADM iN :i: STRAT I yE TR I 8LJNA1... OF AHMEDABAD 

r 	
1 	 REVIEW AFEL I CAT I ON NO 	/ 1998 

IN 

0 A 	NO 128/ 1.992 

%R Ehari 
	 ppJ.ic:ant 

Ver.us 

in .i.oi of India & Oro 	 Reoponden ts 

I NDEX 

- 	Memc: 	of 	the appiic:ation I to 6 

2 A 	 Copy of: the order dated 
.1.2 .3 	98 J-  J3 

. .......... ... . ................. 	....... . ........ 

D:.o- 	/q. FFLthak) 

Ahmeciabaci 	 Ad voc a to for app I ica.n t 



I N THE CENTRAL ADMINISTRATIVE rp : EUNI.... OF AHMEDABAD 	
) 

PFU .1 EN ni :i. c( TI CN NO 	/ .1. Ci  

IN 

O.A.\IU 

(C:F:I IL:fN1i 	 S.R. Bharai 
T. c: 

Vae;?vadar T€:Iec:iraphs ::.:hariq 
Visavadar 

 

F:CEPr:]Nj.)EN 8 	 .1. t.Thion of india 
\Iotice to be served Id irouq h 

(3enera 1 Manager Te iec::,om 
Gujarat Circ le  
Nlav ron q pu re 	i med Id 

2 Di..vi':I.cHu'J. Ecineer 
T212graphs  
junagadh t) I. v i. i.cr 

I . 	ct 	ci ii 

Application to review the order d td 12 3 98 

LL.acE:ir:!E Hon bie tribunal 

:1. 	T hat 	the app liLOl t has f i ].ed the or:.i ml 	appi ic:ati..on 

cho H enciinc the term:ination of servic:es of the applicant 

without fol ].owinq manciatcu....:/ prcviLons of Sec ion 25 of 

1 1) (c: 1: 	No senior I. tv ii.st is produc:ed be-fore the Hon b 1 e 

Tn bu.na I and jun jo n-c.; to the applicant are con tinued in 

S set....:i res bythe respondents 	The Hon b 1 e Tribune], has 

d I. am i seed the app :1 ic at ion v :i.de order d td 	12 3 98 	The 

t nibine 1 has treated the same as J udqmen t which is aqainat 

the 	pni:Dnouncemefl t. of the Hon'ble Supr'::sns Court of 	India 

Copy of the order d tci :1.2 1 98 is annex d ......0 m't r k ed as 

Annexure—A to thi. a app 1 1. c:a ti on 

2 	That in the so...ci I udqment. the fol iowinq important. 

points of the case though argued before the Hon ble Tnibun-- 

....... the ad voc" o te of .......a app :1 i. c: al" t are not c: one idered 	and 

judq mn I.. ....I. t ed are not doe 1. '1'. wi t.h by the 	b 1 u 	Tn I bun a 1 

whirh is noni:etn rv in \sic.w of the . uctqmer'L of the Hon hie 
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No 

i.ch Court, in casc of R.A. Fatel Vs I/s Hina indu.stries 

rrsi:'c:r''Lcci 	.1. ri 	.1.993 	( .1. ) 	,:3L..F 

3. 	.1 t 	Las. ue-?d 	before 	the 	Hon b i.e 	Tr.ibuna1 	that no 

seniority list is pub? is bed or pro par cci 	Lr.the 	respondents 

a. n ci 	l:: v' :i. n c: :i. p .1. 05 	of 	1 as 1- 	Ct Diii C? 	f .i. r t: 	q 0 	V 00 	not 	o 1 :t o NO ci by 

the respondents as well as publication of 	son tori t.y 	I :i.st is 

must 	be fore 	rtrertc:h.i.ric any omp ic.ye .. 	the 	con ten 'Lion of 

the 	Tt iLun.o]. 	iJa':a pointed out Rule 77 	of 	the 	:c ..D. 	Rules (C) 

also. 	,E:u L 	the sot Ci 	': o nt en t:i, ons are not ci cal 'i: wi th 	by the 

1 	r":i,bs..na,i. 	•. 	1fl. ew 	of 	the 	,,'jc.::cimc'?nt o'f'Lhis 	Tribunal • 	if in 

the 	p r"opoon 'L c.:aoa: 	.1 its 	the 	c:jJ in on of 	the 	"ir i bun al that 

iubui ca Lton 	of seniority 	list...s not mandatory, 	the matter 

is 	r'ocju_ red 	to be referred 	to the 1 arcje r bench 

"I" "ia t the a. t::c:s''o c: c?ri 'Len Is...c:ir'i of the a :> p 1 a. c: an Is is ii 0 t ci cal 1: 

with by the Hon'ble Tr :i buna I 	Moreover the con ten Lion of 

the 	too pc.:nc:io....to about shot....Is duty c: per'a t.i:tr paid 	on 	hourly 

basi. o was 0.1 so poscn tc:d cu L to the Hon b I e Tribunal that the 

'iiitE?i5not main 'Lainal: I.e 	That I. uok.incj to the hours 	men-'- 

Lion cci I. 'i the ducumen to I L amoun to that the camp 1 oyee has 

e'c:irkec:l fu 1. 1 'is... me 'fo r vho ic year' .. 	The said arpumen to of the 

ad voc:: a to of the app 1...i:::an t are not re fl 'to::: ted in the ord or by 

the Tr'i.i::uno 1. 

'1 ha is. Six I udci mor'i is. c :i 'Lec.l by the ad voc:a to of the 	op p1 1'-

an is: are s 'i.. mit:) I. y notec:i in the o rd or and not cons.. dered by the 

1 r'ibuna]. 	That...ssuc i:aefor"e the Tr':i.bc.tnal 	was also 	the 

retrrii"ic:hment 	of the app 1...cat 'I.. 	The app1...t:.:an'L 	ta.i. led 	to 

unci ct rcc Lot U that the c c.tU umen is c....'Led regarding trier pie to tion 

of 	r r::.ttr en.: hmen I.. •tr'cc l.a ....out.5 Ni.,th.iu I: con's..Uci't''.. ti_on by 	the 
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Tr. bune:i 	That the Hon ble H:Lch c:our L has c: learly decided 

tb c 1. eha tovcrr j .tdqtnc:n t c: I. ted be f ore the cour L 	a hou 1 ci be 

dna :t i with by the c: on so reed court 	There fore also the 

arr:ii r of the Tribunal is rciqu I. rod to be r ev I. rrwed 

6. 	I. the applicant has clearly requested to the Hon b I is 

:1. ct na 1. to d I ret:: 1. the respon den 'La to pi uciuc.: o mus tar 	ro iccs 

an ci pay reci i. -a tar be fcc cs the,Tribunal ho F the same are not 

pritciur -ed 	lie f ci vs 	the Fri. buns. 1. , 	the rraf 

bc- fore the T ribi.tn.ai  that sdver'-ee Inference should be t::recn 

I nettLe tee pondents and in favour of the eppl cant, 

The 	-s-aid contentions are also not ref :lr.vc:ted in the 	order 

tifthe TrI....ens 1 ., 	in the reoi. rider............:ecc::i. fir: contentions 

are 	taken icefriro the Tribunal ai:iout prociuc: Lion of dLL)Ve 

documents aiccnçj w I tb c red a. 1:...on 1:1.5t a id Si. 	was a.rcted 	by 

its a.cdvcic a Lei i........a pp :1 Ic: an 1: 	But en for tune tel y the said 

arqumrvn I a a re not. c:o F' si. der en] by the 1 ri. bun cl 

7. 	Thatihe re :icnnthinrj on the rec:ord in support of the 

reply 	Lied by ......icc' re-s :::onderi ta. say i. nq the t the 	app I...cant 

is 	riot. ;ar.lI::O :1 n tori regularly. 	I t. was a pec I f ice]. 1 y 	poin ted 

cit 1: by t he a ci v ccc a to of the a p p 1 Ic: en t L ii S t S p po .1 n t men t of 

the app 1 .. cant was a f tot.....oil ov-3i.ng  clue 1jroced c.i re of the 	:t aw 

met iinçj nemc?S t.hrouqb Emp:I.c:i'>  meet E:tcc:hangs etc 	Yet 

the 	ore I cc La tornan t made by the rc:cr:; pond en ta is Laken in to 

ins:1,circr .l: 	the 1....its app :c :Lcan •• wa-cc -shor L duty 	operator 

and not reculerly appc:iin Led 

B. 	Tics a. 	the a r:p hr: ant. .f :. led tea pprst: I. cc ice hots the 	j 

men tted by the .....esporiden tac app a st.:i sIt the present cacao UJA

Htrc: at....acscc far To sc ant Department as con a. a' r ted 	the 1 atcce 1: 



4. 	

ZY  
:1 udgment of the Supreme Sou t (copy of which is sup p1 i ed to 

the 	Tel. bur.s 1 	cover-  that the To 1 ec:cm Department is an 

industry. 	The:refo re there is no quest:ion to cxc: lode the 

respondents dci pa. r L'm-'n 1:. 'f r"c:in purview of I. nd us try 	I 'f 	the 

Hon'b!2 fri. bun a 1 has taken pa :i 1 to c or:> 'r:- the portion of the 

uc:i c. men t r'. t..ac.i by the respondents I. t. was nec: essary to doe 1 

	

:1.. t. h the J u.dcln-er'i t. a ii i.e Ii is di. roe 1 1 y on the i°  mt 	rega ed :i ny 

''c: -l::i"-'€inc:hmen I pole i.:.ec:i ciu't,,: by the ac:ivoc:a't:e of the a. pp .1. mean I 

9 	1 hat' pa re é.: cJa to of appo I. ntmon t of the appi .i cant is 

wrongly me ntl. onod v4hii::: h is cm .t so c' equi red to be c:orrec: ted 

Trh> t the documents tab i.e h are i n the c: us tod y of the respond--

ents and cch:j.rh were -epecifl.c:a].lv eskec:i for by the app]. 

n 1. • in c.:asa of drawing the adverse in 'feronce it can be 

drawn on]. v in favour of the appl ic:an t. and against the 

roei:.:on.:Ja:' is 	The burden to produce the dc:x:umeri te. tahich are 

in 	the us cml -- o f the .1cc par teen 'I: and tab ic: ii are mend cm tciryto 

be coin tail 'ad ,, can no L be ::,hi 'f Lcd on the app iic:an t 	There' 

für ii 	pi .mafai . a oiler of the Tri.bicna] 	is erroriec>ue and 

required to be c::.i\, 

10. 	1 bc 	bert 	I cc 	1 ri. bur>c. 1 	has tree ted the 	rim p :L Y 	of 	'hG? 

doper Leer L: as gospel t rue 	'1" he ad 'oc: to of the app 1 i cant 

has 	i,:.ci in Led rio '1: that the boo n's of iAJcir k lie) .:i. n ted out by 	the 

v-ice FiOi' ci en La. 	r or........red 	to be U 1. cci 'md by 8 	then 	the 	total 

numLcccr of c:i..'cc will be avcc...:iah:l.e i.e.more than 240 days in 

I ac; • 	12 mon Lii; 	,'dH'a;< can p .1. ci .1 C  c-jam; p'::: i_n ted out 	to 	......C 

Tr :1. bu> i: :i. 	that 	in the yccic....1988 the i::crt:a 1 hr :, r5 	are 	2308 

div .j.&.ii::d 	by 8 come to 188 days and a..cit i.Lccr is the. 	poc; I. I ion 

in 	1989  'a i c.: I 	c: c: moe to mci re 1: han 85 days 	i cii 	5 mo ci I he 

I 1OO days are without ...ic.: 1 ud ..nq the 'ace k. 1 y o 0ff whir: ii are 

required to be calculated counting 240 days in light 

of 	LI 3--:. _j ;..>Jm'a> 1.. of 	L1'- 	Hc:ri - bi.e S>..>i.:remo Sonr't. in R.B. 
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MW 

Reserve bar k ofIn ci 1 a case. 1 he t the said 

are not reflected ..n the order of the Tribunal chic: h is an 

eppac en 1.: error on the fare of the order. 	The Hon b 1 e 

Tribunal has merely qoot.eci the arguments of the respondents 

has not p :i,. v :i.np f in di. ci p 'm the e hove con ten tIon s which were 

a rp ued be f ce cc the Hon'ble Tribunal  and 1: he re fore the order 

of 	t c Tribunal is roqu 3.. rod to be rev I. eeccd in the :i.nte rest. 

of the jucci. 

11.. 	1 L. 	:cemc, to the s.:p ii c: en t the 1; the above error is due 

to 	dcc ]. ay in dictating the order aric:l as the order 	aas not 

ci ic. I.e. :c. n the o pcc'rl C:: cci.rL 	the abc::'ve C: on ten t I. one raised by 

the cccl voce tea are not rca Ii ec:tccd in the order.  

12 	1 hc t on rc:e :i. p fr of c:: opy of the order ofthe Tribunal by 

the 	advocate :i. t. s fc.mc.uic:l p r imafc.cc:ie that the Tribunal 	has 

commiLt.ud error in cJi.apuc;inp the .eppl;i. c:at.icmri as the import.... 

ant poi; La arcuccd before the Tr:i.bunal by the Advocate are 

not 	c.....'ncc..dccred and 	Lhure tore as per the advise of 	the 

d v a c: a t. cc the p re .::m cm f a p p1.1 a t...c::n :i. cc ... .i 1 c d he to t...cc t. Ii cc 	H on 

Lie Tr.i.le..nrkJ. 

13. in the above c:i.,rruce;tanres of the c:accme the applicant 

pray Iliad. 

The 	order of the Hon'ble Tribunal ci tc:l 	12 	98 may 

kindly be rev :1 ceed in i. ii te rc...1: of i us 1:1. c:e and the a....der 	of 

termination of Service may c:os t. and ccc t aside by the 

Hon Lie Tribunal.  

:8 3 	Be 	p 1. cc<::,i'c:i to grant all the p rave r b rci.....htfc.j r in 	the 

or .L1 .....i.a.:I application. 

3 	Any o Liier. ..........cat to which the Hcmn bie Tribunal 	deems 

f :1 t and proper in the in t.erect of the J ust.ire t.ociether ci th 

:Lntcnee I. 

Dc.ct..ca 	cQe/ (.., 	 P.H.PATHAK  
md a b cccl 	 (i ci • c.:i c.: a tea t o r (i p p 1 :i.. c: an i: 
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6. 

AFFIDAVIT 

I 	Mr. 8 R Eharai app 1 :Lcant have gore thr auqh t h e- conte 1-1 

 of th: 
 

rev.iew 	 and av that, the same a r e 

tr..• LL 	.he best of my know iec:Ige and 	information arid I 

i a 	to b at: 

Ii 
-5 

~~. .9- ~~~ 

Deponen 
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The Hon b :1 e Mr. V. Ramak r is hnan 	 Vies Chairman 

The Hon his Mr.  ,, P.C. a 

SE'.) ai::hai. R. Bhar.ai 

Visavadar Tel acj r aphs L<c:hançje 
Visavadar 

pp1:Lcant 

d vo:::a to 	Mr. P H Fa t.ha. k 

Versw 

SI. 	Un ic:n of]:r id to. 
Noat :co to be so rved 

throughi The 	1 
Telecomi  

Gujarat f:.i.E:: i.e:? 
Na'.' an ci in a 

2 	1.).i."./.A.'3iOflai Enc.iq 
Telegraphs 
Jun aq ad h Dlvi s I on 
Wnaqo.dh 	 ,, 	 Respondents 

idvoco. to 	Mrs F' ,. Ba 

Ci UDBMENT 

, 

Dated 12 98 

For 	Hon ' I:: Is Mr. P.C. Kannan, Member ( Ci 

The app :i...can f has f I led the ;bnve OA under Sec tion 

:1.9 of the Administrative TriL:uno.is Act, 19135 and claimed the 

fe]. ioinq r'e:I.i efs 

cic: 1arc• 	that f hR cjral order of the termination 	of 

the 	:Ltc ikr t pasco?ci by 	coo :::onder t Nc: 	2 herein 	is 



1.] leqal disi::r1m1fl1t0rY and erbitr ary'4 

Pdirect the reapoi:ien to • tJeiro f I icera a;enta and 

O::lt'Ves 	to re absor 13 the applicant 	in the 	sarv 

icc as his services were not. 	Lerni..neted 

c.trec:t 	the reepcnc:tetfls their 	.. 	f icars agents and 

t S 	to rvar pay to the eI::ip 1 ican t. 	f 	i 1 backwagelis 

iii: lad ing allowances and 	a:1 1 	other attendant 

benefits- 

) 

aac::h cUer and frt1ErorirS as may be 

deemed f :L t by tlii. a Hon 1: la }ani: h of the Tribune.]. 

of 	the 	applicant 	is 	the. is. 	he was 	e-nçj ac.jod 

by 	the 	re'rdetitS°:3 fel.ophoiE 	t.)pot a Lor 	from 	2011.83 	at 

For benda. 	a i the 0 t a :Lo :Lone 1 	Enq mon 	To I oc::om 	J urieged h 

Division, 	junagadh. The 	app .1 i.. is ant. 	si...b:.equefl t. 1 y 	was 	rot ievad 

frnm 	Porband............ f:i ce and cii nec te.i 	to report duty at Manava 

dar 	Fcc:hacije 	..................... 
Dut'i Telephone Operator aide copy 	of 

the  letter dated 1.7.1 	85 	{nnei<rra 	.... 2) 	The 	icant 	had 

tat.... her 	stated tho 1: he was suboequan I y 	t ran3t erred 	from 

Manavader 	E<c.hanb.a 	to Viaovadar 1:c:hengE' on 	19786 	aide 

(iiii nure 	........:. 	In the year 190 on ac:coun t of automation 	of 

P oit.wc: 	P ' 	hanqi: the 	c:))e re tc::irs 	working 	in 	Pan i-wa 	Eu<c hançjc 

were 	a.... c::I 	stir p]. us and they were transfer red to V:Leav ad or 

.:hanqo 	who rn 	the 	appli...c..:ant 	was worki.r cj, 	On 	this 	absorp 

t ion 	of 	Ben twa E>f a hanqe U pare La re 	the app]...cant 	was 	re... 

t'/Oii 	from 	h I a. 	so nv I cc1 	I ha 	app]. sic.: cant. 	subsequent]. y 	:3uL...... 



7 
ml tt. sd a. 	cs p rosen tat ion on .t) 	I 	9C) 	tothe Divisional 	E.:n'-' 

p in eer r squcj so U. nq 	hi.pf or a boc:: rpi ton 	((inne nure ( "-4) 	{ he 

app :l... c: ant 	subsequan t I y on :27 91 	f :1. 1. ed the a bove 	app 1 Ic: a- 

on bso re 	this Tribunal. c: ].aiminq 	for co—absorption 	and 

ci ui's 0 i.. n c; 	the 	or"o I c: r'cie r of 1:s rm.'J_na. t. c:n of ser''v ic:cs 	of 	the 

or 1. c at 1. 	T hr: c. pr I :i C: ont also f 1 1 ed a condonation 	a pp 1 is cc-" 

t ion 	f oc"' do I sy :c. rc f :1. ii nç:t the p rc:cccon t a p p1 los Li Ofl 'J 0.1.011 	NOS 

c:ondoned by this Tn buns 1. by t.hr'c ordor da'Lsd 14.10.96 whi I.e 

adrn .1. t ,'L p the 

The 	pc:;r'i clot'c 'l::s I n t:he:i,. c' rep 1 y have 	s to ted 	tha 

) 
the 	applicant tact's asked to ;ac::rk as Short: Ditty Tel cc:ihons 

L:pr: co '1';" r with effect from  it 	E34 and he was t:rans 'for r'ec:J 	to 

ci :i.. nc's ron t 	j::i :L ,sc::rir 	wherever 	thor-c 	was 	s 	short f a :i..i in 	the 

'at ccc ncjt h of t.ccc I, op hon c::c operators duo to 1. save var: an c: y'L o uo r Ic 

as 	Shor"'i,:. Dut,:,i F's I. oi::chone tJj::er'ator on hourly bao:i's 	Duo 	to 

a u 'L o ma 'L.c. o no f i' a ri y ma t us 1. e x c: is ti cj sc; of 	Junagadh 	t . L r is t 

the i's was out" p1 us; of telephone 0 pep rotor's 	Henc:e the 

waiting I :'s t'c; of untrained and she r 'I: ci u ty opera is "s were  

on cccli od and as such the term in o'i:i on of the so cv ice of the 

applicant as Shot....L Duty F's]sphctnc'c Operator became :ins'vi-"' 

Lob Icc ,, 	The r"c'c'si::ic:i"ic::Ior'i to 'subsr:nuor'c t 1 v'f" i:I,i,ccd off :i,,davi t rut, Leo— 

at 'c rip the post l,:,,tc;i"i and 	I, crc; cc; 'La Led t 'ia I: the e. p p1 is ant. 	be in c 

t cvii nod and Short Eu 'lay Ups ta Lor was rio L ho I ding any post 

ccnc'l c: o;";c'u':;it be al::rso r bcca:i i risc:' cv too and 'Lila t the app ii cant was 

ri ever a ppo :i.rt ted 	as r'cccciu .1. or" 're lop 'ton ci 0 per's tot" and 'L "is r"r:;c f re 

he 	had no It,. sri c:ivo rthe pc::rc; 'F: n:: c' at"; '>1 J ccc; ti F c. cc a '1:. :1. on in c: 'i. ill....  

:1, ri cj 	cc iso i'" p '1:. 1. c:cn :1 ci 'cc:c '"i I. c: o 	cc; to toms'n I: ci hoct :1 rip 	cc umber 	of 

"iou ri. 	the 	cc p p1 ic.:: sic t uric" Ic sd during the per .1, od 	1984-89 	was 
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also ii. led 	The statement c. leer .ly  indic:T:0' d that the ap- 

p].i. cant nas wc::rk tncj only as a Short Duty Telephone Operator 

on hourly rates at there race of Rs.2.7Z per hour and was 

paid wages accordingly.  

3. 	
We have heard Sh r I F H Fe thek for the app I joan t. 

and Mro P. Sat aye for the rosponden to 

I 	
con to nc:k::d that the appl ican t was on- 

ciec.iod on a mon Lhl y salary and had wor ked continuouslY 	it.h- 

on I any h r:'ek under the respondents and also completed 24 

dais of aervi. c:e in a year on lull t:i.mo basis and therefore 

entitled to the p otec:t.s on of the InduaLrI.ai. Disputes Act,  

1947. 	As the a pp li. can I was pro t.ec:  ted lAnder the pro' :La ions 

nf 	the :r riciu F:rLa DI. eputc:s Pc: t the oral or dor of 	term inc . 

ion o f the app] ic: ant without of for jog re :renc hmon t. c ompen 

cat I c:n by the respc:ndcnts is I]. ].egai. er hitr cry and disr_rim 

ina.tory end ecjeine.. the prcrriI.eions of the Industrial Dis--

foe Act. Ps the reei::erid en Is d sic:: not. I ul 1 ow the mandatory 

provisions of ......0 IndustrIal. DisputO Pct 1917 the termi --

nation of oevic:e is void eb in .ttio e.nc:I the app ii cant is 

en 1::i t I cr1 to be c: onsi do red as c:on 1: in uous in service w i th a 11 

con equcfl t....] 	bone f i to 	Hr, Pathak re 1 ied in this c:onnec 

t ton on the .f:j] 1 o.ing dec.: :i.o:Lono on the Supreme Court/High 

courts - 

(1) of lni.:i i.e Vs. N.S. 

(:1 F :.LQi'ii SC. .1.111 



I 

(2) 	L. Robert S Sou.:za Vs E:::<e EnI.neer • s P1 y 

(1 : 182 SE 854 

(:3) 	H.D.Singh Vs Reserve Sank. of :[ndia 

I P. I986 SC ;L 

/.1. ) r: 	ab Land 5ev. & Rec 1. amation Corpn Ltd Vs 

L: y...:; jcj jIiq  Of fic:er 	Labou.r Court 

ip 1990 (3) 8CC 682 

(5) D.K. Yadav Vs. I.M.A.Industries Ltd 

C 	c3rC 259 

( ) Sarabhai Ciemicels Vs Subhash N. Pandys 

1984 (1. ) BL..R :329 

We 	have perused the .i ud men ts 	I hese J udymgn ts 

relate to the interpretation and scope of retrenchment in 

terms of the p r ovisione of Section 29 F, 25 FF and 25 FFF of 

the In clue trial Die pu tee Act, 1947 

5, 	Mrs 	P. Safeys ., Cousel for the respondents cc' n- 

t.endedt hat the app]. ic:ant was only working as Short Duty 

Telephone Operator on hourly bas:.s when eve r and where there 

was shsorta.çjo of reciular Telephone Operator on hourly basis 

1 he app i.ic:an t. was never ep pc:i in bad as regular Telephone 

Operator and therefore the question of completion of 24 

days in a year of so rvic:e: wi I. 1. not arise. She also referred 

to the J udcj mont of the Supreme Court in t ho case of H :i.mans he 

Kr. Vidyar.... hi Vs State of siha.r (reported in 1997) 4 
8CC 

:191. 	In i:ii :15 c: see the Supreme Court had observed that 

every Dope....tmont of the Government cannot be treated as 

i ides .......... and the f: when the appo in tmon tea are regu :1 eted by the 



statutory rules, the concept of indLtatr/ to that o<tent 

at and a excluded. In this c:onne: Li on • some of the abcs rve 

ti one ofthe 8urerie c:uit: vi do Fare 3 of the •.i udgmen L reads 

as 	fo:L 1.ic-: -' 

lbS 	flSifl 	CJ IiE 5ic::e of the Jf.i t.:i.oners before 	us 	is 

Lh.:::LLer minatiort of thai r a.srv:i.ces is in violation of 

Set::: I: ion 21 F::  of the in dos t.r :La 1 D:i. cpu tea Act 1947 	The 

ausa fJ..  c::n for c: or......i ci era Li on 	t:. ho rc•t f ot 	is: 	thor 	the 

pci 'L :L I. i c::ri re 	c:: .:tn 	be 	.......ci to 	have 	been 	re trenched 

i thin the mean :Lnq of Esu ...ion 25... F of the : ndustrial 

3:1.5. pci tc•:te (ic: L 2 Every depar tmen 1: of 	the l3overnmen t 

ann 0 t 	be tree tad to be 	induct try' 	When 	the 

ap pct :i, ci titian La a cci rcc:u I. a trici 	b...he a t.atutu r......a lea 	the 

c::o fl:: o1::it 	of 	I.nc:lue try' to t.h.::tL or: toti L atancis 	ecc I uded 

Admittedly, 	i.: icy 	were ri c.: 1. a p pci i. ri 1.c:a:l to the 	poe i:s 	in 

ac:c:: ordart c: cc cii. t h the rules l::u L were onqeciod on the bee :i.s 

of 	need of t Ii c:: ci t: r k 	They a re 	temporary E ITI J I o.:/805 

workingen 	c:l a i. 1. v ciap cta 	iJrt ci................c......cc urns tan ccis 

the :1. c ci :issn p •aqemctn t f rom service cannot be c: one trued to 

be 	a 	ret. mc: hrnctn t. tin do ..........is In dust : a I 	P spct toe 	Act.  

The 	c:on c:ej:i I: of 	re L ron c: hiieri I" 	there I ore 	c: anno I be 

si:. re Ic: had 	to euc:: it an es Len I as to c:ove r 	these 

We 	have pa rusrcc:i the records 	Wh I. is thE 

a. p p icc: an t. 	in hi ci ma i n a p I:::' I. i c:: at i on C: 1 a i incd c ha I. he 	was 

appointed as......a Icc phon ci Upe rater 	cii Lb cc f for t from 

30.1K93 9  the recii.::c:in::l a ni::cs in the :1. r reply 	ca t:eqori.. c:a 1]. y 

c:ien :1 ccci the ci 11 ec f...on a....ci a La tec:l I hat. the app ii cant was 
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appo in t r'iaa 	Sh..c:r t 	Duty Operator on 	hourly 	basis with 

effect 	a'aT 	26 	P4 	v idr 	kr"a 	5o'fthe 	rep I. y ) 	T he app 1 Ic-" 

n t 	also 	ci on :i a ci 	t. ha t he was on q a ci a ci on 	hour 1 y 	b a a is a r d 

i,:at.ec o a .i":a l.L y 	a is 'Leo 	tha a 	he 	was 	pa. d 	as 1. ary at 	the 	one of 

each 	flaDnt, h 	an ci 	ins 1: 	he worked 	c: on 'L inuous 3. y 	wi a nou a any 

break ,. 	(Pars 	2 o f 	the 	rai oinc:ie r) 	However, 	he 	ci Id not 

p roc:i uc: a 	the 'ev :i. dan vs 	to show 	t. hat he was en a ad 	on 	roy u 1 a r 

basis "t"j 1 	v4o"kod 	co cit :,nL1c::Lis 1, y 	wi ihuu L. 	any 	L:reak 	At the 

I i ma o f 	has c' i 1 g 	t. "is 	Do pa i"tmen I 	p 1 ac.: ad 	for 	our 	perusa I the 

ro 1. ovan '1" 	r oc:: a r'ds 	and 	also 	'f :c I. ad 	an 	a 'ff1. ci av .i.. 1,. 	The 	records 

f i 1 art 	on 	be "is 1 'f 	ofthe 	REsI::cin don La 	i 	ii ic: a Lad 	'Lbs I 	the a p- 

can 'L 	was 	en ci sç:ad 	as 	S hc:: r' t 	Pu 'Lv 	0 pu's 'Lu r 	on 	hour 1 v bale 

I  :- ' . I 	it al so 	the  d 	i 	.1 	of 	the a 	hon r 	of w 

:::ar'rnci.......h 	of 	t he 	sj:::I::: 1...c:a.n t. 	in 	the 	par :.Lod 	1984-89 T he 

respcindc:'Lnv. .a 1. ac:' 	in 	the 	sf 	.'Ldav it 	md ,c.va'Lad 	'Lha'L 	the 	app 1 iv-' 

ant, 	had 	n o\'c3r corn p1 cc 'Lad 	240 days 	in 	a 	year 	on 	f 	Ii time 

baa i.e 	In 	the 	li 	h L 	of 	the 	a La teman t:. 	of the 

app I ic an 'L with 	ron .srd 	to 	h .. a a p pal n Icon I 	was 	i ncorrec: t 

7 	 in 	the 	I...c h t. of 	the  ai::iove 	we 	a re 	of 	the vi ow that 

the 	app I ivan I. 	is 	not en t:i 'LI ad 	to 	the 	pr"o'Lec:: 'Lion 	under" the 

rvisiccna 	of 	the 	Indus'Lrisi. 	Dispu':ov (cc: L. 	1947 	the sppl.i- 

a 'Li, on 	'L her a f c: re 	'f si I, van and 	:i.. a 	ci :i, r.cm .1. ssec:i 	No 	c: Os Is 

f3c:t, " 	 3cI I- 
I:. C 	<:..cnan 3 	 (V 	Ramakri,shnan ) 

tiemi be r-  (.3) 	 V :[c: cc [i-ai.j, c-macc 


