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CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH
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Shrl R.Te.Adhvaryu Petitioner
Mre Ke Ko Shah Advocate for the Petitioner (s
Versus

Unlo n of India & 0Orse. Respondent

MreNede3hevde Advocate for the Respondent (s’ |
CORAM
The Hon'ble Mr. V.Ramakrishnan : Vice chairman
The Hon'ble Mr, Teb-Bhat : MemberiJ)

JUDGMENT

[

1, Whether Reporters of Local papers may be allowed to see the Judgment ¢ /
2, To be referred to the Reporter or not ? .
/\, 2

Whether their Lerdships wish to see the fair copy of the Judgment ? \

2 circulated to other Benches of the Tribunal ?
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Sh ri 5{ . l - t-&(?ﬂ:‘ v r.yu ¥
Sre.hCC Mall
western Railway,

jianinagar,
Ahmedabad. 2 Applicant

WBidvocates Mr.KeKeshah)

1. Union of India
Notice to be served
through: The General
iManager, Western Railway,
Churchgate, Sombay.

2. Divisiocnal Railway Manager,
Western Railway,
Saroda Division,
Pratapnagar, osaroda.

3. Divisicnal Comercial
Supdte Baroda Division,
Jdratapnagayr, Baroda.

4. Divisicnal Commercial 3undt.,
Western Raliway, Almedabacd. ¢ Regpondents

(sdvocate® Mr.le3e3hevde)

JUDGMENT
Cehe21/92

pates J{A2—/99¢

Pers Hon'ble Mr.l.N.Bhat : Member (J)
1s This CeA. is directed against the order

dated 21.11.1290 issued by the Divisiconal Commercial
supdrintendent {(hereinafter referred to as DeCe3.),
western Railway, Ahmedabad, by which the penalty

of removal of service has bcen imposed upon the

applicant.
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2 The applicent, while working as Assistant
Coaching Clerk, Maninagar, was s=rved with a
charge sheet dated 1.8.1988, containing the
imputation that while on duty on the night shift
on 23/30-6-1988, he had collected ks.110/= from
some passengars obut had not issued any money

receipt and had thereby pocketed the said amount.

3. A written complaint was presented pefore
the Area Manager, Western Railway, Ahmedabad on
1.7.1938, by one 3Surender 5.0upta centaining the

following allegations:

That the complainant tcgether with some
other persons, forming a Group of passengers were
travelling in 17 N Train on 27.6-1388, upte
Anand. 3ut they secured extensicn of gwo tickets
from Anand to Haninagar. But the ticket of a lady
from thet group could not be extended. When they
got down trom the train at Maninega:r Station,
the "« * demanded moncy. But, the complainant
informed him that the tickets had been obtained
put had been deposited at Anand. Accordingly,
the passengers went to Anand and brought those
tickets and gave them to "3.M." yvho, however,
demanded kse440/- and also gave them advice that
they could later claim refund cf the same by

aosplying at the Headcuarter Cffice at Bombay.
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4o It appears that one Shri M.M.farmar
Celle I-I1I was asked to hold a preliminary
{(fact finding) enquiry who went to Maninagar
alongwith two others, namely, 3hri K.G.Farmar
and 3Shri Sesedani. Some sort of enquiry was
conducted and & reoort was submitted. The
Dellese appointed cone shri Fernadis as the

Enjyuiry Officer after serving the charge-

sheet on the applicant. The Bnquiry Cfficer
examnined the listed witnesses and submitted
his eport in which he held the charge proved
egainst the applicant. A copy of the Bnaqulirty
Ufticer's report was furnished to the applicant
who submitted his objections/representation,
whereatter, the DeCes. issued the following
ordere-
* I have gone through the preceedings
and findings of the case. The employee;
was the only Booking Clerk on duty at
the time of incident. Hence, he is fully
responsible. EZnguiry Ofticer has

correctly mentioned in the charges about

the charges sustained, Hence the employee

is removed from the Railway Service."

Interestingly, this order has been

described as "speaking corder™ by the DeCeSe

5. Admic tedly, the aposlicant submitted én
appeal to the competent authority within the
period prescribed by the Rules. But despite
the lapse of more than a year, the agpeal was

not disposed of. The applicant, therefore,
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filed this O.A. assailing the punishment

order on various grounds.

€o The first ground agitated by the
applicant is tnat the status of the Enquiry
Ofticer who held the enquiry being lower

than that of the ofticial who conducted the
fact finding enguiry the disciplinary enqguiry
was vitiated. Another imvortant ground raised
is that the key witnesses were not examined
nor even cited in the inguiry. Contravention
of the principles of natural justice is yet
another ground taken by the aoplicant. He
further assails the enquiry on the ground
that DeCeSe., Ahmedabad was nat the comgetent
disciplinery authority as he was not exercis-
ing any administrative control over the
applicant. The applicant also takes the oleza
that additional evidence was recorded by the
Gnquiry Ofticer without following the mandatory
srovisiens of the Ruk s and that the documents
sought by the applicants for preparing his
detence were not furnished to him even though
his reguest was earlier allowed by the
Snguiry Otticer. It is also averred that the
Bnguiry Officer had not examined the avplicant
tc enable him to explain the circumstances,

if any, appearing in the evidence against him.
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Tw The respondents have filed a detailed

reply statement in which they have sought to
justify the findings recorded by the Enquiry
Ofticer and the order of punishment issued by

the disciplinary authority. The resgsondents

have turther averred that DC3, Abmedabad was

che competent disciplinary authority in this
case. As regards the apoveal, the respondents have
taken the plea that the applicant had been given
opportunity of personal hearing before the apoeal
could pe disposed ot, but that he tailed to
arzear detore the appellate authority: and that
without waiting tor the decision of the appellate
authority, the applicant could not directly
apporoach the Tribunal.

Ba We have heard the leanred counsel tor

the parties and have perused the ma terial on

record avallable on the tile. The records of

// the disciplinary ppoceedings could not be made
Fd available by the resoondents for our perusale
il However, we have sufticient material betore us
\1\}" i
N

Lo dispose Of the Uehe.

Ye As already indicated, the punishment
ot removal trom service has becn imposed upon
the ap.licant and the enguiry against him had
been initiated for major penalty. 1t is now
well settled that in such cases every attempot
should be made to give the charged officer

adeguate opportunity to defend himself and the

"
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enguiry authority should be very careful in

recording tindings. The rules alsoc provide that
the disciplinary authority should im such cases
pass speaking orders indicating the reasons tor

imposing a particular penalty.

10. Admittedly, the complainant, Mr.3-5.Cupta,
was nelither cited nor produced as a witness during
the enguiry proceedings, The passengers who
accompanied nim, more carticularly the lady who
was tound to be without a valid passenger ticket,

have also not been sroduced. therefore, there is

much torce in the contenticn of the applicant that
the key witnesses having not been examined the
sunishment order could not be sustalned. An
examination of the documents produced by the
asolicant, the correctnsss ot which is not
disputed by the resgondents’reveals that a
srocedure unknown to law has been toliowed in
this case. The main actor in the entire episode
apoears Lo be MreM.M.Parmar, the fact~finding
' f/ Ufricer who went to Maninagar Railwey Station
(WS |
\V on l.7.83 with a preeconceived ideba that some
| action had to be taken against the auplicant,
sven though at that time there was no material
betore him to show that it was the applicant who
had allegedly accepted money from the complainant.
it is not disguted that Mr.K.G.Parmar was taker
by lreMeM.Parmar with him only focr the purpose

ot taking over charge from the applicant as he

L1
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had intended to »lace the applicant under

suspensione. As sobn as the yparty reached

Haninagar Railway Station the complainant was
called and Mr.MeMerarmar made inquiries trom
him. His statement was reduced into writing

by Mre.KeGoelFarmar and, admittedly, Mre.lleMo.Parmar

s

ted t

the statement. As admitted by Mr.K.G«.Pamar

setore the Enquiry Ctticer, the complainant 4id
not identity the avplicant in his oresence, as
this wintness remalned outside the rcom before
he was called in by Mre.i.M.Parmar. 4t wvas then
that MreMellelarmar dictated the statement and
Fr.KeGeParmar reduced it inte writinge. It is

in this statement ¢f the complainant that the

name of the apoplicent tinds a wmention tor the

first time.
11 it is also not disputed that lr.M.MeParmar

maade certain interpolations in the statement

: . T . 14 3o T s T~ 1 LY %1 LD gy =
/ written DY MIlefegeld YTOdAr« Whaem MreMelle Parmar

/ ;as askaed during the course ot the enguiry as

to why did he make those interpolations he stated

4

cnsure that the contents of the come

the complainant were matchinc

-ances, the state

the complainant before the taet finding

- . ; - - 7 S 1 . - - sl dow
ofbicer rir.rietieMatinur logses much of its evident

iary wvalue. 'The Bnguiry Ofticer, theretore,




learly tell into error in blindly relying upon
the said statement allegedly given by the
complainant on l.7.88. We may itwyrther mention
that there is a glaring contradicticn in the
contents of the complaint and the statement of
complainant recorded by the fact finding ofticer.
In the written complaint it was stated that the
demand was made o0 R.450/-. There was no mention
of the tact that only k.110/- was actually paid
by the comolainant and received by the ®"S.M."
{station Master). On the other hand in the
statemant allegedly made by the complainant
betore Mr.MeMsMathur and others the same day it
is stated that the amount said was conly %.110/-.

These being the circumstances, it was incombment

Hh

tor the Baguiry Ofticer to insist upon production
of the complainant and cther eye witnesses during
the enguiry proceedings. liot only that but also
should the disciplinary authority have included
che names of these. witnesses including the

comslainant in the list ©f witnesses.

12. It is admitted by the Enquiry QCfficer
in his regort that some important documents the
sroduction of which was sought by the apolicant

were not made available. The plea taken by the

sartment was that thoese records were nct

“"traceable". 1t is difticult to belicve that the
relevent reserveticn chért wes net aveilable

or traceable. dr.M.M.Parmar vhile being examined




¢ 10 3
&8s witness in the enquiry could not give any
satisfactory reply to the question as to

3

wihether he had tallied tre computer tickets

(w3

with the relevant reservation ¢hart to see

whether the complainant and party were bonafide

Passengers or not. His reply was that since,

the complainant “had taken pains" to report the
matler to the DeCe3. it was not necessary to

tally the computer tickets with the reservation
chart. From this it can sately be inferred that

the tact finding officery namely, MreMe.MeParmar

)

—

a.!

s also the Engquiry Officer had racorded the
findings against the applicant solely on the |
basis of the complaint filed by the complainant
before the D.C.3. and had not thought it fit

Or necessary to get the complaint corroborated

by other evidence.

13. It is true that while conducting the
departmental enquiry .roceedings, the Enguiry
Officer or the disciplinary authority is not
regquired to abide oy the Rules of evidence
provided for in the Indian Evidence Act. But

it is equally true that in 2ll enquiries, whether
judicial or quasi judicial, the tirst attempt
shiould be to examine the primary evidence or

irect

Qs

direct evidence. Placing reliance uoon in

i

hersay evidence cannot be justified when
direct evidence is available but no attempt

is made to adduce the same.

s 113
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14. We, &re. ctherefore, convinced that

non=-examination of the complainant and his

O

-passengers cduring the enyuiry procecedings

C
is by itself a sufficient ground for quashing

the impugned order in this case.

15. There is also much force in the contention
of the acolicant that he has been denied reason-
acle and adequate ocpvortunity in the inguiry
sroceedings. In this regard it needs to be noted
that the documents asked for by the applicant
were not furnished to him even though the Enguiry
Qfricer had found sufficient justification in

his reguest for production of those documents.
The éxamination of one Mre.Khamar as an additicnal
withess who was not namsed as witness in the
charge sheet was alsoc clearly an attempt on the
vart of the &nguiry Officer to fill the gaps

in the evidence against the apvpplicant and
rzasonaple opportunity doss not appear to have
been glven to the appolicant before the said
wlithess was summoned and examined. These

circumstanceas throw a flood of doubt on the

inguiry.
156. we further notice that duriag the ccurse

of the disciplinary pjsroceedings the Enguiry
Officer himself has played a leading role.

Admittedly, there was no presenting ofticer
appointed by the Railway Adninisiration. In

the absence of the sresenting Cfficer, the

e
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anguiry Ofticer seems to have cross-—examined

the witnesses @nd not merely examined them.

17 Coming to the guestion as to wvhether

DeCe3s, Ahmedabad was the competent disciplinary
authority in this case, we find that although
norimally there is only one DeCes. in a division,
in the case of vVadodara pivision, of which
Ahmedabad area is a part, an additional De.C.5.
has been oosted at Ahmedanpad. The Divisional

Railway Manager, Baroda also has issued

‘. instructions deviding areas of jurisdiction
between the two Divisional Commercial Superinte-—

ndent's D«Ce3.). Maninagar station has been
brought under the jurisdiction of the DeCe3e.
Ahmedabad. We are not entirely coavinced by the
contention made by the learned counsel for the
is ccompetent to wass such orders without

relerence to the higher authoritiese.

18 We further find that yhile +he fact

tinding officer was of the rank of CeMeIle-1IL[

1

15 in the rank of Ceie lo-T171.

ithas been averred by the applicant that the
v/ \
\\J\/\Kuy scale of pay in which the Enquiry Ofticer was

- working was lower than the scale of pay of the

the wnguiry Ofticer w

~

tact tinding officer. On going through the
provisions of the Railway Servants {(Discipline

and Appoeal) Rules, 1968, we find clear




instructions contained in the Railway Board's
letter dated 6.2.1980 to the effect that the
dapartmental encuiry should not be entrusted

to an officer lower in status than that of the
officer who conducted the fact finding enq iry.
This instruction clearly appears to have been
issued to eliminate the possibility of the
Enyuiry Ofticer being influenced by the tindings

of the Superior vfticer. In the instant case,

as already observed, the officoer who conducted

the fact tinding enguiry does not appear to have
conducted himself in a manner suggesting that he
was acting impartially or objectively. Appointment
of an officer lower in status to the ftact finding
officer has certainly caused prejudice to the

avslicant in this case.

17e wast, but not the least, imoortant fact
to be taken note of is the cryptic order passed

in a cavalier fashion by the disciplinary authority,
whereby the extreme penaliy of removal from service
has been imposed upon the applicant without giving

any cogent reasons whatscever for the same.

\\Av S The applicant appears to have been punished only
W
on the ground that at the relevant time “he w&s{b
. only versony on duty from the cadre of 3o00king

Clerks". It is not clear as to wvhat does a
A

Booking Clerk have to do far as the work of

collecting passenger tickets at the exit gate

is concerned. Furthermore, any person could have

LY
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stood at the gate even without being an employee
of the Railways and could have acted unauthorisedly
and illegally in coilecting the tickets and
demanding money from any passenger who did not
have a valid ticket. It was for this reason all
the more necessary for the Railway authorities,
more particularly the disciplinary authority and
the Bnquiry Officer, to have insisted upon the
identification of the applicant by the complainant
and his co-passengers during the course of the
enquiry proceedings which they have failed to do.
Identification allegedly made before a partisan

witness, namely, iM.M.Parmar could not suftice.

20. Although a number ¢f judgments have been
cited by the learned counsel for the applicant
during the course of his arguments sppead over
several days, we feel it unnecessary to reter to
those judgments. The illegality in the impugned
order in this case is so blatant that no judgments
need Pe cited or referred to. This is also|a
clear case of no evidence and of perverse findings
recorded by the Enquiry Officer. The impugned
ordger, further, suifers from non-application of

mind by the Disciplinary Authority.

21 In view of all the facts and circumstances
discussed above, we allow this C.A. and guash the
impugned order imposing the punishment of removal
from service upcon the applicant. We further direct

the respondents to reinstate the applicant giving
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him continuity of service and back wages from
the date of removal trom service as if no such
ounishment order had been issued. He wou 1d
also be entitled to @ll the conseguential
penefits including increments which might have
become due in the meantime and also promotion,

if due.

2. The apolicant's coumsel has urged that

o

the applicant is entitled to costs. However,
keeping in view the circumstances of the cas
! we leave the parties to bear their own costs,

though initially we were inclined to award costse

L\/‘7// 2 Ca [Wr(,nﬂ’

1TelN e Bha L.) (V -Ramakrishnan)
Member {J) Vice Chairman




