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Q.A.No. 524 OF 1989

l. KesR. Chavda
2. all India postal Employees
Unicn postman & Class IV & EDAsS
through its circle secretary
shri H.F. gureshi
both addressed to;
Bechar Ghanchi's cChawl
Oprp. Beheram pura post Office
Ahmedabad. - Applicants

(Advocate; Mr. P.H. Pathak)
versus

l. Unicn of India
Notice to be served through
The post Master General,
Gujarat circle,
e ...General post Qffice,
.’kﬂﬁ"ﬁ' “ 2
V/ & ’b N\
o ‘&ADMWQ
S &Y 2. %BedMior superintendent of
; N
| p Fos® office,

/ Division, Ahmedabad. «eeee Respondents

Q+-A.NO. 44 OF 1990

l. shri D.N. Parmar
2. all 1ndia postal Emplcyees union
Postman & Class IV & E.D.As,
through its circle secretary
shri H.K. gureshi,
both addressed to;
Bechar Ghanchits chawl,
Opps Behrampura post Qffice,
Ahmedabad., eeess Applicants

(Advocate; Mr. p.H. Pathak)
versus.

l. uUnion of India
Notice to be served through
The Postmaster General
Gujarat Circle
General post Qffice,
Ahmedabad.
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3.

4.

Se

7e

(advocateg Mr.akil Kureshi for R-1

Q.A.NO. 361 OF 1990.
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The supdt. of post Offices,
Amreli pivision, amreli.

The supdt. of post offices,
Ahmedabad city Division
Ggeneral post Qffice, ahmedabad.

The supdt. of post offices,
Bhavnagar pivision, Bhavnagar.

The gupdt. of post Offices,
Porbandar Division, porbandar.

The chief postmaster
General post Qffice,
Ahm dabad.

National union of Extra-Departmental
Agents, Gujarat circle,

“through its Ccircle secretary

shri c.D. Parmar, address
Kamalpura Post Office,
Palanpur and others.

and Mr. K.C. Bhatt for

1.
2.
3.
4.

Govindbhai G. Prajapati
G.F. Gohil

N.H. Solanki

R.K. Vaghela

All c/o. G.F. Gohil
House No. 2720, Dpariapur
Rupa pari, Ahmedabad. «eses Applicants,

(Advocates Mr. P.H. Pathak)

l.

2.

versus

Union of India

Notice to be served through
The postmaster General
Gujarat circle,
Navranngpura, Ahmedabad.

sr. sSupdt. of post Office
General post Office,
ahmedabad. «sse Respondents

(Advocate; Mre akil Kureshi)



A 0.A.NO. 263 OF 1990

ajmalbhai sartanbhai choghal

E/211 Jogeshwari park,

amraiwadi,

Ahme dabad - 26. cene Applicant.

(advocates MIe F.H. Pathak)

yersus

1. union of India
Notice to be served through
The chief Post Master general
Navrangpura, aAhmedabad = 7 .

2. post Master
amraiwadi post office,

vgazpégfaiwadi, anmedabad. ...ee Respondents.
P wie
’,“‘ m,@&te; Mr. Akil kureshi)
‘V\ 6) ” &

N 227\

- , LS Y

My y - ‘*'

- ,Né.—'}gs OF 1991

=% i

e umar A. parmar

%f;;Jﬁ% hdia postal Employees union

>y 30 -

\:h'« man & Class IV & EDAS

rough its circle secretary
shri H.F. Qureshi
both addressed tog
Bechar Chanchi®s chawl
Oopps Behrampura post office
aAhmedabada. eeass APplicants

(Advocate; Mr. P.H. pathak)

yersus

1. union of India
Notice to be served through
The chief postmaster general
Gujarat circle, G.P.0., Ahmedabad.

2., chief postmaster,
G.POO.. Ahmdabad.

N 3. sr. supdnt. of post offices
%? Kheda Division, Anand.

4. sr. supdnt. of post Offices

GePaOas City Divis
Ahmedabad . ton.

«eess Respondent
(Advocate; Mre. akil kyreshi)

- TTTTTTRRm— e .
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0.A.No0.373 OF 1992 ’ ‘

1. National union of postal gmployees
Postman Group - D (Gujarat Circle)
through its circle secretary,

Shri C.p. Nayee,
Navrangpura Head office,
Ahmedabad.

2. Mr. vinuprasad chandulal pandit
Addressed at village ajolk,
Taluka vijapur,
District; mehsana. eese AbPplicants,

(Advocate: Mr. G‘M‘ JOShi)

versus \

1. Union of India
Notice to be served through
Chief postmaster Ggeneral
Gujarat circle,
Nre. AkaShv a.ni‘
Ashram Road, ahmedabad.

2. The Chief postmaster,
General postmxm Office
Ahmedabad.,

(Advocates Mr. Akil kureshi)

O-A.NO. 132 QF 1992

P.T. Parmar

C/0« H.F. Qureshi

OPps Behrampura P.O.

Behrampura, Ahmedabad. evees Applicant

(A dvocate; Mr. P.li. Pathak)
versus.
1. Union of India
Notice to be served through
The Chief postmaster General
Navrangpura, Ahmedabad.7.
2. POost Master
k(\/ Amraiwadi post Qffice A
Amraiwadi, Ahmedabad-26. «+++s Respondents

(Advocate; Mr. akil Kyreshi)
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Q.A. 421 QOF 1994

l. Makwana Mahesh Bababhai
1320/62, Trikamlalni
Chali No.1, Opp:s Vora's
Roza, Saraspur, Ahmedabad-18.

2. Parmar Chamanbhai Revabhail
366, Indira Garibnagar,
Nava Bapunagar,
Opp. Bapunagar police gtation
ahmedabad - 24.

3. Chamar Jayantibhal Dhanabhai
10/478, *c* colony,
opp: ashok Mmild,
Naroda Road, Ahmedabad-25.

thod Kedarbhai gomabhai
diyarnagar-ni Chali
4 nd sharda High School,
o a, Kalapinagar,
¢ =Ahpedabad - 15.
é é?;,'“ il
\x %% 05 & Chauhan Bhikhabhai valabhai
) oon " #3/ Rohit park society,

N P ﬁf@Q@g; Kishannagar,

r a

S _##bani Limia, Ahmedabad-28.

€. Parmar Bipinbhai Alajibhai
49, purani Housing Society
Gita Mandir Road,
Ahmedabad « 22.

7. solanki pravinkumar Becharbhai,
6/70, Krishna apartments,
Bapunagar, Ahmedabad - 24.

8. ILeuva Jagadishbhai somabhai
30, P.Kastia Chawal
Rajpur Gomitpur
Ahmedabad -« 21.

9. solanki pravinkumar Motilal
23/508, c. colony,
Naroda Road, Ahmedabad - 25.

10. Rathod Maganbhai Laghubhai
28/87, sheth Kothawala vorani
Chali, Rajpur Gomtipur
OPp. D=30, Ahmedabad - 21.

ll. solanki Rameshchandra pevjibhai
103/5, Shekhumiyani Chawali
Outside Raipur Darwaja
Near Mahavir Market,

Ahmedabad - 22.
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12. parmar Laxmanbhai Joitaram
Rajpur Gomtipur, popatiavad,
Ggulam Husain's Chawalli,
ahmedabad - 21.

13, parmar vithalbhai Manabhai
212/1, Dr. ambedkar Chowk
Near Futi Masjid, Dariapur
ahmedabad - 1.

14. parmar Manubhai Ramjibhai,
anaj Godown®s chhapra
Near Home Guards® Ground
camp Road, Cantonment,
Ahmedabad -« 3.

15, parmar Kishorkumar phikhabhai
Mansuri Chawal No.2,
Opp. Mariambibi's Masjid
Rajpur Gomtipur
ahmedabad - 21.

(Advocates Mr. Girish patel)

versus

1. Union of India,
Notice to be served through
The secretary, Ministry of
communications, Department
of posts, Dak Bhawan, New pelhi-1.

2. chief postmaster General
gujarat circle, Khanpur,
Abm?dabad - 1. ’

3, senior supdt. of post offices,
ahmedabad city Dpivision
ahmedabad - 1.

(advocate; Mre Akil xureshi)

O-A.No. 552 OF 1994

1.Nelson Shantilal Christadn
2.2-80 Cha\.ldhri !
Both address tog
10/8B saron Park
Hadkeshwar Last Bus Stop
B/H Dhiraj Housing Board,
Maninagar, ahmedabad - 1.

(advocates Mr. P.H. Pathak)
versus

1. union of India,
Notice to be served through
The Chief postmaster General
Gujarat circle, khanpur, shmedabad-1.

oo o e

Respondents

Applicants.




2. Postmaster
Navrangpura post Qffice
Navrangpura,
Ahmedabad - 9.

(Advocates Mr. akil gyreshi)

O«ANO. 272 OF 1998

Mahendrabhai Mafatlal Solanki

134/78, Trikamlalni chawl

Near Hemraj Schoeol, paldi,

ahmedabad - 7. -

(Advocates Mr. girish patel)

o WS- versus

cf India

? N’Q‘ e through the secretary

% #indgtry of Communications,
Do ment of posts,

hawan, New Delhi.1.

ef postmaster General
Gujarat circle,

Khanpur,

Ahmedabad - 1.

3. Senior Supdt. of post
Offices, Ahmedabad city
Division, ahmedabad - .

4. Sub postmaster,
Maninagar post Qffice,
A}]mdabad - 80 eeeo

(advocate; Mr. akil xureshi)

COMMON JUDGMENT

0.A.NO. 524 OF 1989
O+.A.NO. 44 QOF 1990
C.A.NO. 361 OF 1990
OC.A.No. 263 OF 199C
0.A.NO. 48 OF 1991
0.A.NC. 373 QOF 1992
C-A.No. 132 OF 1992
O0.A.NO. 421 QOF 1994
O.A.NO. 552 OF 1924
C.A.NO. 272 CF 1995

Applicant

Respondents
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per; Hon'ble Mr. V. Ramakrishnan, vice chairman.

As the issues involved and the main relief
sought for in all the 0.As (namely regularisation
as employees of the postal Department) are the

Same all the Q.As are disposed of by a common order.

2. The applicants in all these Q.As were engaged
on daily wages basis as outsider postman and
outsider Group D employees in Gujarat circle. The

All India Postal Employees yunion pgstman & Class Iv

secretary besides a number of individuaa.g had f’if
e

‘:‘,
*

the application on their behalf. Many of ﬁ% _/a/
;.”' VY

performed the duties of postman while a nu

them were engaged as group D. The reSpondents state
that they were appointed against leave vacancies
accumul ated
or to clear the(work (as is seen from the reply
statement in 0.A.421/94). It is contended that the
applicants in 0.4.421/94 & 0.A.272/95 were engaged
after f8llowing some procedure after their names
were sponsored by the Employment Exchange and they
also possess the requisite qualification. This
does not seem to be the case in respect of some of
the others as in 0.A.524/89 & 0.A.44/90. aAfter some
time their services were sought to be terminated.
The applicants in 0.A.524/89 had initially approached
the Gujarat High court which granted the stay

against their termination which was continued by the
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Tribunal by its order dated 8.12.835. 1In 0.A.44/20 the
Tribunal had restrained the Department from filling up
the vacant posts available in the cadre of postman but
subsequently permitted the respondents to fill up such
post on a provisional basis subject to the outcome of
the application and subject to certain other conditions
including the stipulation that the appointment of
selected candidate should not result in disengagement
of the persons listed in Annexure A to that QO.A. This

was ordered to be followed mutatis mutandis in 0.A.524/89.

The applicants submit that all of them should be given

e

&r em.loyrent in the postal department as they had

éﬁ}%@p king for lcng in that Department. The respondents,
1.9_“."

are no posts to accommodate them.

when some of tnese Q.AS (such as 0.2.44/90 & 0.A.
524/89) were teken up for hearing on 31.7.92 the Tribunal
noted that the Departnent had requested for additicnal
time to work ocut a modus vivendi which might satisfy
all the interest, A draft scheme was prepared by the
local officers ané was sent to the Headquarters for
consideration and formal approval. Such a scheme has

not yet been finally approved.

3. It is useful at this stage tc indicate the staff
pattern andthe Recruitment Rules for the category of
postman, There is a regalar cadre of postman consisting
of persons who are appointed on regular basis and whose

work is full time, there is also a cadre of Extra



pepattmental Agents (E.D.AS) governed by separate rules
who are employees having specific duties of not
exceeding five hours a day and whose services are
part-time and who are pald lower remuneration as
comparated to regular employees. The E.D.AS

are oenerally in position i#m rural areas where the
work does not justify engagement of full time
employees. The present applicants fall in neither
category as they had neither been regularly recruited
to the cadre nor have they been engaged as Extra

pepartmental Agents. There are recrultment rules for

?343{;

the cadre of regular postman. The earlier g

of post, (postman, village Postman and Ma@l¥ g Wf\j?}h
Recruitment Rules 1389. The method of rec
laid down in column 11 in schedule which rea
followss

“Col.1l - Method of recruitment -

(1) 50% by promotion failing which by ED Agents

on the basis of their merit in the

Departmental Examinations.

(2) 50% by ED Agents of the reéruiting Division
or unit in the following manner, namely ;-

(1) 25% from among ED Agents on the basis
of their seniority in service and
subject to their passing the Departmental
examination, failing which by ED Agents
on the basis of merit in the Departmental
examination.

(ii) 25% from amongst ED agents on the basis
of their merit in the Departmental
examination.

(3) If the vacancies remained unfilled by EDas
of the recruitbmg Division, such vacancies
may be filled by the EDAs of the postal
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pivision failing in the zone of Regional
Directoers.

(4) 1I1f the vacancies unfilled by EDAS remain
unfilled by the EDAs of the recruiting units,
such vacancies may be filled by EDAs of the
postal Divisions located at the same station.
vacancies remaining unfilled will be thrown
open to EDAs in the Region.

(5) Any vacancy remaining unfilled may be filled
up by direct recruitment through the nominees
of the Employment Exchange®.

It is clear from this that apart from 50% by

pronotion reserved for Group D category the remaining

in the Departmental examination and unfilled

s of the recruitment division may be filled

Regional Directors. Only when all these measures do
not result in filling up the vacancies, the same may be
thrown open for direct recruitment through the nominees
of the Employment Exchange. Such a contingency will be
rare. The present applicants are neither Group D
employees nor ED agents and in the normal course and
unless the rules are relaxed,they will stand little
chance of being recruited as Postman. 1In fact in
O.A.44/90, the National Union of Extra Departmental
Agents, Gujarat Circle has joined as respondent No.7
and the private respondents had been agitating for
vacating the stay granted by the Tribunal and which

has been referred to earlier. It is seen from the

recrultment rules that the Central Government can
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relaxed any of the provisions of the rules if it is of
the opinion that it is necessary to do so and after
recording reasons in writing put such relaxation can be

resorted to for any class or category of persons and
not for individuals.

4. we have heard Mr. Pathak who represents the
applicants in 0.A.524/89, 0.A4.44/90, 0.A.263/90,
p_/)'if?/“fl oA
0.A.361/90, 00A0132/92' O-A0552/94 (along with Mre G.M.
Joshi in 0.A.373/92Y), Mr. Girish patel, who represents

the applicants in 0.A.421/94 and 0.A.272/95, Mr.K.C.

counsel for the respondents. v 2. e S
RNITIVIRSY Y
%, 7735 & £,

S. Mr. Pathak says that the applicants hav
right for regularisation. He refers to the observations

of the Hon'ble Ssupreme Court which had directed the

P&T Department to prepare a scheme on a rational basis

for absorbing as far as possible the casual labourers

who had been working in the p & T for more than one year
The supreme Court had held that non-regularisation of
temporary employees or casual labourer for a long

period is not a wise policy. He submits that the

failure of the Department to do so amounts to unfair

labour practice. He does not agree that these persons

were recruited only against leave vacancies or as a A
stop-gap measure. He contends that the work of the

pPostal Department had increased manifold owing to
increase in the population but the pepartment had not

been creating posts to provide for the increased
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work-load. He cites as an illustration the fact that the
population in certain areas in ahmedabad city which was
expected to be covered by one postman earlier has
increased enormously on account of the construction of
multistoried buildings calling for engagement of more
postman. Mr. pPathak states that the applicants hgd been
performing the duties of regular employees for a long
period and have acquired a right to be regularised.

He also refers to the scheme for regularisation of the
casual employees in postal Department which took effect
from 29.11.1989.

As regards the claim of the private respondent

y o

' No~7 in 0.A.44/90, National Union of Extra Departmental

gantii for vacating the stay bé submits that it has no
andi as it is not a recognized Union and ED Agents
selected earlier have been absorbed and none

as infact been adversely affected by the grant of stay

by the Tribunal.

€ Mr. Girish patel brings out that the applicants
whom he represents had been given work by the Depgrtment
after following due procedure. They were sponsored by
the Employment Exchange and they fidlfilled the educatio=-
nal qualification laid down for the category of postman.
They also belong to the Scheduled Caste Community. Most
of these applicants joined the Department in the month
of april 1991 while one ﬁad joined as early as 1988.
They are not back door entrants. They had been engaged
by the Department for a number of years but have been
denied opportunity to appear in the examination held

for recruitment as regular postman. He alsc submits



that permitting the applicants in 0.A.524/89 and ‘
0.A.44/90 who were engaged without following any
prescribed procedure for appearing in the test for

postman while denying the same to those who were

sponsored by the Employment Exchange 9«d<ééjpossess

the requisite educational qualification is discrimina. .
tory. Mr. Girish patel submits that the problem has

arisen because of the defective man-power planning
followed by the Department.énthe postal Department at

any particular time, 3 number of regular employees

who would be on leave but the Department had no

provided adequate leave reserve in the cadre
It has also not taken steps to recruit a

hands to keep up with the increase in the

on account of ban for creation of additional
and recruitment. The applicants have been recf y -
not just to meet any emergency situation or to
carry out duties which are seasonal nor they have been
engaged for a particular project which on completion
will make a number of workers redungfant . The
applicants have been engaged for normal and regular
work of the Department. Mr. Patel submits that just
as the applicants need a regular job, the Department
also needs the services of these workers for carrying
on its day to day activities and as such there is a
mutual dependence. They have also been asked to report
every day for duty and 1f a person in the panel for
substitute workers does not do so he is not considered
for fresh engagement. In view of this requirement to

report for duties every day the applicants could not
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make serious efforts for getting alternative work and
in any case they accepted this condition in view of the
acute anemployment situation. Mr. Patel states that
in the circumstances denying job to the applicants by
the postal Department would be inequitable and the
action of the Department in not giving work at all or
only for a
/few days in a month in respect of applicants in 0.A.424
of 1994 is unjust. He relies on the decision of the

Hon'ble supreme Court in the case of Jagmohan Meena,

1990(1) supp. SCC p.113. 1In para 13, the Apex Court

o
/K@ic h-ﬂ%§3 §;§erved that where the substitute had been working
;45%;* foégﬂa period continuously, their claims should be
%%;}i‘ E@Eoi:q ately consicered by the Department. He alsc
LN ?7‘3‘9&%@‘;@5 to the decision of the supreme Court in the case
‘\\::ggajbdhion of India V/s. K.N. Shivadasan & Ors. 1997(7)
SC 65.

under
Mr. Girish patel agrees that/the relevant

Recruitment Rules for Postman the applicants cannot in
the normal course compete for the postman examination.
He however draws attenticon tc the provisions for
relaxation of the rules and states that the matter
should be viewed in proper prospective., He submits
that in view of the man-power reguirement, the
Department had engaged persons tc meet the leave
vacancies and also tc cope with the increased work loade.
In such a situation engagement of new persons after
throwing out the applicants who were working for long
periods wculd go counter tc the rights to equality in

public employment and right to livelihood enshrined
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in articles 14,16 & 21 of the Constituticn. He
submits that a solution can be found if the Department
makes & one time relaxetion cf recruitment rules to
provide for regularisaticon of employees who had been
sponsored by the'Employnent Exchange and who are
educationally qualified and had worked on adhoc basis
for a number of years., 1t is alsoc possible for the

willing personnel to be absorbed in Group D category

or to be appointed as Extra Departmental Agents., -

should formulate and implement a rational scheme
which will meet the legitimate interests of persons
who had been working as substitute postman for long
perlods particularly when they are invneed of

additional man-power.

7 Mre Ko.Co 3hatt for private respondent No.7 in
0.A4.44/90 submits that the Extra Departmental Agents

have a legal right for being considered for 50% quota

for postman either on the basis of seniority or as per
their merit in the Departmental examination. The grant

of stay by the Tribunal has adversely affected their i
interest as the posts held by the outsiders such as

the applicants*' right fully belong to them. He also
states that a number of applicants do not have the

requisite educational qualification prescribed for the
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category of Postman. He contenas that these are 40
Extra Departmental sgents who are gualified in the
Postal Examination who can not be accommodated in the
recruiting division but could have been considered for
appointment in other division;within the same region.
In view of the stay granted by the Tribunal, some posts
are held by ineligible persons and qualified Extra
pepartmental Agents are denied their right for appointment
to such posts. Mr. K.C. Bhatt also states that the

, of the
applicants in some /0.As had substantially relied on the

provisicons of the Industrial Dispute Act. The Supreme
PR ».':3‘

e to them. He argues that the applicants are

private respondents in 0.A.44/90 have no locus standi
and submits that as the Extra Departmental Agents are
affected and as they get preference in the contest of
a right
the Recruitment Rules'they have{to pukt forth their case.
8. Mr. Kureshi, the learned Standing Cocunsel submits
that the Department at the circle level had formulated
a draft scheme to look after the interests of all
concerned as has been brought out in the Tribunal's order
dated 31.7.1992 in 0.A.44/90. Mr. Kureshi makes
available a copy of the draft rules. He also shows the
same to Mr. Pathak for the applicants. Mr. Pathak suggests
some modifications, Mr. Kureshi, however says that
this scheme coulé not be finalised because there has been

cbjection from the Extra Department~l agents who



«1G=-

contended that any attempt to aszcommodate the
apnlicants wouid be againct the recruitment rules anc
also encroach into the opportunities avaiable to the
sxtra Bepartmental Agents, The Department hasnot been

able to proceed further in view ot such objections

Q, We have bestowed our careful consiceration to
the submissions of all the parties.

Tt would seem that the problem has arisen mainly
on account ot inadeguate manpower planning in the

Gepartment, The Postal department is lalour intensive

and employs a large number of personnel, In
organisation, there are bound to be sone who
onleave or absent at any particuler time, Wk
informed that adeguate leave reserve has no
proviced in the cadre strength to me=t the pr
of shortage when persons go on leave, The impositio
of ban on creaticon of acciticnal posts and recruitment
seems to have added to the department's difficulties,

v ith the increase in population ancé the general
developrment in the various fields, the rcle of Postal
department has becore quite signiticant, The increased
workload has to re met through the additional staft
besices improving the productivity ot the existing
statt, In the context ot the ban on creation ot
adaitional posts, the aepartment seems to have resorted
to the practice ot employing outsiders to meet the
increased@ work load without following the laid down
recruitment process, Initially they seem§ to have

engageG people without following any procecure, A

ee20
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number of persons who are parties tc tre OA/524 of
1089, OA/44 of 1990 seemg to fall in this category,
.6 their names were not sponsored by the enployment
exchange anc in Sone cases, they co not possess
the mininum ewucational gualiricatiow ldaid cown
for the posts, We rina rrom the pieadings in Oa 421/
1994 that subsecuently the department had engaged
people whose nsmesS Wele sponsored by the knployment
wxchange anc who fultilled the minimum educational
gqualitication reqiirement. In the absence of posts
the applicants are working as outsicer Postman and
the Vepertment hes not mwuce ertorts to absorb them on
//Véﬂfkét'@‘reggldr tesis, It is contended that in many cases
.A? P R\

# , 7\
~ 1 ,théy‘%@ye not been given any apnointment letter,
af VR
. —1;1

* Z e waw he practice ot engsging persons on
P "5 A
‘*‘ahg or ac hoc basis without tilling up the posts

’"“ regular manner is not a recent deveiopment in
the department, Wwe fincthat the then Post & Telegraph
Eoard had appointed a Study Group in 1965 to examine
the problem ot casuzl labour in the devartment which
was nearly twenty to twenty=-tilve thousanc during
that period, soge or whom had been engaged for more
thah a year, Certain benefits were given to such
casual larour, in 1966 anc they were allowed age
relaxation. Some orders were issued in 1970s
and 1980Cs :in respect of such categories. There are
Government instructions that persons on daily wsages
choulc¢ not be recruited for work which is of regular
nature but in practice, these instructions were not
adherec to, A writ petition was filed by the National
Federation ot P, & T, employees ano Hon‘ble supreme

3
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Court while disrosing it ofr on 27,10,87 gdve certain
direction% particularly to pay wages to the persons
employed as casual labourer at the rates calculated
at the minimum pay in the nay scales of the regular
employees, There was also a cirecticn to the
responcents tec prepare a scheme on a notional basis
for absorking as far as possible casuel labourers
continuously working for more than one year in the
P & T department, The department had prepared a

scheme communicated in April 1991 which tock

effect from 29,11,1989, Someof the salient features},

o

of the scheme are that temrorary status woula

conferred on the casual labourers in employm
29.11,89 and who continue to be employed on
when the orasrs were issueq ano haveirender=a
service or one year (1,2, 1z they have been
elgagea 104 & period oi 240 days in & year), Apart
cuer giving themf certain benetits in the matter

or pay, increment, leave etc, it also provided that
they could be aprointed on regular basis by allow-
ing age relaxation to the extent ot service rendered
by them as casual labourers axe but no time limit

was tixed tor completing the process, The scheme also
provided that appointment ot Group D vacancies would
be done as per the extant Recruitment Rules which
~stipulate preterence to eligible E,D,A, employees,
There was another provision in the scheme which
barred recruitment trom the open market for Group D
posts excent compassiondte appointments so long as

the casual labour=rs with reguisite qualitication
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are available to £ill up the posts in question., The
scheme does not apply for recruitment to the category
of Postman, Such ot the applicants whq are eligidble
in terms ot this scheme for aprointment to Group D
posts and who do not expect to become postman could
be considered for the benefit under this scheme

where it has not already been extended,

We also find that the Ministriz of Personnel
had issued an 0.M, on 16,7,90 Qenclosed as R-3¥ to
the reply statement ot the respondents in 0A/421/94)

relaxing the age limit tor certain types ot casual

employees who were engaged to do clerical work or
*”1"’& -.

Sténographic work on dally wage basis in various

direct recruitment against Group 'C' posts and age
relaxation was given to them to the extent of period
of service rendered as casual labourer in a Govemmment
department., They Were to take the examination
conducted by the Staff Selection Commission, When
they compete for the posts of L,D.Cs andVStenographers.
In respect of other Group 'C!' posts for which the
recruitment is not done on centralised basdis they
had to compete successtully in an examindation and
the selection test prescrired tor the post, This was
given as a one time relaxation and was applicablé only
to tke next examination after issue of this circular,
As in a number of cases, the Tribunal had

stayed the termination ot the services or the applicants,
os 23
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the department had acted on the analogy or the
relaxation given by the Ministry of Personnel by

their letter dated 16.7.90 referred to earlier,

We find from Annexure R-4 in 0A/421/94 that one time
relaxation for absorption in Group 'C' cadre was given,
This is contained in the letter dated 1st Novr, 1993
from the Assistant Director General, Department ot
Posts addressed to the Chiet Post Master General,

Gujarat Circle which reads as tollowss-

" Subjects- Grant ot one time relaxation to
casual workers for absorption
in Group 'C' cadre.

Sir, '

I am directed to réter to your 1
R & E-2/15/CL/Exam/P'MAN/91-1I dated 11,5,
to say that the matter hasbeen considered
substitutes in postman cadre may be allow
chance to appear in postman examination agc
untilled vacancies ot EDAs apart from the o

the examination or do not aprear in the ex°minatloﬁ‘
they are not to be retrenched but continued to be
engaged as before, if they had worked for more than
one year as substitute,

Yours faithfully,

S$d/- A,K,KAUSHAL /,
Asstt,Director Genpral(bPN)

We also tind from the reply statement in the O,A

that this has beendone in cases or the applicants

in OA/524/89 and 0A/44/p 90 who were working sincCe

1989, Para 9.13 ot the reply statement dated 27.7.94

in OA/421/94 reads as unders- ;
“9,13: In reply to para 6(13) of the apolication

I say that the respondents admit that some of the

eee2d
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outsiders have filed 0.A, /524/1989 and 44/1990
betore this Honourable Tribunal for regularising
their services and not to teminate their services,
This Honourable Tribunal has granted stay not to
terminate their services., It is not correct that
the said outsiders have been given appointment by
back door entry, It is true that on account of the
stay granted by this Honourable Tribunal they are
continuously engaged in services, It is also true
that they were allowed one more chance to apvear in
the postmen examination as per the criteria preécribed
. .Py the D.G, Post (copy at Annexure 3 hereto) against

N

Abéﬁﬁﬁ&ﬁnfilled vacancies of E.D, Agents apart from
' w;‘” ,“‘4 ;

nei;gﬁg relaxation otfiterred earlier on 14,6,1992
iz W)

o

e directive from the Respondent No.,1 and

at Annexure R-4 hereto).I say that in a1l

CAT huve applied for aprearing in the examination but

X

only 51 were allowed as per their eligibility, Out of
51 appecred only 30 outsiders ®re declared successful
candidates for their appointment as Postmen, Eight
candicates only already appointed with effectfrom
2,7.1994 and rest 22 candidates are to be appointed.
It is submitted that continuous engagement ot those
persons in preference to the present applicants is in
order and it is as per the directives of this
Honourable Tribunal, The applicants of 0.A,/524/1989
and 44/1990 are working prior to 1989, whereas

the present applicants are working since April 1991,

Thus the question ot Preterence to the present

eee25
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aprlicants #for continuous engagement against the
applicants in 0.A, /524/1989 and 44/1990 does not
arise®, |

It would seem from the above that the
department has taken this decision only in the case
of some outsiders particulariy those who were
applicants in 0A/524/8989 ang 44/90 in whose cases the
Tribunal had stayed their termination from service,
This order is dated 1st Novemter 1993 (i,e)much
after the Recruitment Rule for Postmen were amended

in 1989, It is not quite clear as to shy the st

* 'f‘,’ \ o
benefits ot this circular were not extend \gguw%L ,f\
LY b td %
.\.\‘ v W
applicants in 0A/421/94 who were also engafe® a gAY
’ SN
outsider F ostman and whose names were si oY =3 .
) Q-:* -~ .
{acu' \ \\‘,\A'
the employment exchange and who fulrilledtthe Yo a '\""

N . . PAS
. ‘?7 &
educational qualificaticn and who also belonéén.gggaﬁyff

the Scheduled Caste Category, The power to relax &hy
provision ot Recruitment Rules as per Rule 5 has to be
exercised after recording theji€ reasons in writing
with respect of any class or category of persons and
not to incividuals,

It would be clear from the foregoing c¢iscussion
that the problem has been allowed to assume majer
kEXk proportions, It is presumed tht the department
is working on finding a long termd solution to the
problem,
1c, So far as the present aprlicants are concerned,
cne ot the main grounds in Supvort of many of

these 0.As is that the department has not tollowed

the requirements 1aid down in the Industriail Disputes
.e26
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Act (I,A, Act) andg oné%the reliets sought tor in
OA/524/89, 44/90, 361/90, 48/91 @tc. is for
a declaration that the respondents have no right to
terminate the sergices of the employees without

following the mandatory vprovisiors ot the i1.D Act,

Hon'tle Supreme Court has hela that the Postal

Department isnot an industry and as such xRy I,D,Act
is not zplicable to it and the otficials working in

that department are not workmen under the I.D,Act,

In view of this position, the aprlicants do not

#equire any legal right based on provisions ot the

I.D, Act for getting absorbed. It is not necessary

rought out earlier, these rules provice that 50%

of the posts shall ke tilled up by promotion from

. 5
éégﬁg fv staff failing which by E,D, Agents on the
basks of the merit in the departmental examination,
The remaining 50% is expected to be filled up mostly
through E.D, Agents on the bssis of the Seniority or
on the basis ot their merit in the depcrtmental
examination, Only when the E,D, Agents are nét
available, the remaining vacancies sf khe BERRIZYRRRE
eXcaHgEX may be filled up by direct recruitment

through nominees oif the employment exchange., In

practic% the scope for direct recruitment in terms of

..27
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the Recruitment Rules ot candicates from the open
market is very limited, We are informed that the
Recruitment Rules were amended in 1989, after
discussions with the statt sice, in the Joint
Consultative Machinery. In the normal course, there-
fore the persons who are parties in the present
applications will have very little chance of getting
absorbed as Postman én a regular basis as per the
Rules even though many ot them had been discharging

the functions ot the Postman for a number of years,

11, The Tribunal was intormed on 31st July '92

e,
-~ ‘

in 0.A,/44/90 that a scheme was being drafted wfa. X

might satisty all the inter3sts but the seh

v

: 2 5
to be consicered by the competent authority "wl

h “‘ - 2
f"“ &y S50
been done presumcbly keeping in view the pro 1smgn§uF q H$$.
» ¥ 3(’
S

of Rule 5 ot the Recruitment Rules which empowers ?hd‘;uV“

-

the Central Government to relax theRBcruitmént Rules
for reasons to be recorced in writing where it is
of the opinion that it is necessary or expedient to
do so with respect of any class or category of persons,
We are told that the local administration
has forwarded a draft scheme to the department of Post,
Some objecticns have been raised by the E.D.,As to the
draft scheme, M
Mr. Kureshi intorms that when the draft scheme
was being considered by the department, certain
objection have been raised by the Extra Uepartmental
agents (ezDAs) contending that it encroches on their

right as the recruitment rules envisaged filling up

ot category ot postmen 50% by promotion oif Group D
0028
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failing which by k,D, Agents on the basis or their
merit in the departmental examinations anﬁ the remaining
50% by s.U,As partly on the basis of their seniority

in service and partiy on the basis of their merit

in the departmental examination-6nly atter ali such
eligible E,D.,As havebeen absorbed there will be

avenue for direct recruitment ot outsiders, Mr,Kureshi
turther submits that in view ot the objections, the
department has not been able to finalise the dratt
scheme,

12, The applicants are neither industrial

workers nor would they be eligible in the normal course
:fer recruitment as Postman in terms of the Recruitment
‘nRuThs;\ There is, however, merit in the contention of

®\
éﬁﬁr -dﬁﬁish Patel thet while taking a decision in

case conters on the Government the power to relax the

Rules in appropriate cases but also the observations ot
the Supreme Court and the Constitutional reguirement
particularly the right to livelihood enshrined in
Articlie 21 or the Constitution. While‘the department
has not admitted all the contentions ot Mr., Girish
Patel, we find that the basic premise that persons
were engaged for work of a regular nature and not to
meet any emergency situation or for & completion of a
project has remained unrebutted. The department also has
engaged them for a number ot years, Mr., Girish Patel
has argued that the applicants had to report to the

0029
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department every day tailing which their names will
be removed from the panel, The department contends
that it is notvneCessary tor these persons to attend
the Post ottice daily beceuse they are called by
sending messenger as and when the leave wvacancy
ariges, How=ver, the fact remains that as there

<
will & number or leave vacancies the aprlicants woulad

have tdé be available ftor engagement when their
services are‘required. We cannot, theretore, \
brush aside the submission that they are not able

to seek work elsevhere and in any case in view of the

acute problem ot unemployment, they woulcd hesitate

* CARRN
employment in the Postal department. Ther, Afé&btgg'“#;?ﬁu
ol AN

on daily wagesér ad hoc basis for a numb

to man posts which are regular in nature
proper and has been deprecated by the Supreme
Court in a number ot instances, As such it would

nct be eguitable to ¢ismiss the case or the
applicants on the ground that they are not industrial
workers and also as per the scheme of the

Recruitment Rules they would not in ordinary course
be recmuited as Postman, It is therefore necessary

to balance the claims of the applicants with those

of the Extra departmental Agents who mainly rely | A

on the provisions or the Recruitment Rules,

13, Ve are conscious of the fact that it is Z

not open to the Tribunal to relax the provisions

of the Recruitment Rules nor it is open to us to

SRR
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direct the department to relax the same, However,

in the facts and circumstances or the case we hold
that it is necessary for the department to tind an
equitable solution to this problem by considering
invoking the relaxation ef clause,

Th; fact that the department prepared a draift

scheme shows they xpxm are also seized ot the need

to tina a just ana ax a fair solution to the problem,

14. Mr, Kureshi the learned >tanding Counsel
‘ "'”i{ﬁm es available a copy ot the draft scheme whkighxke
l‘?§$ ﬁ%xﬂpxxt which was originally torwarded to the
e g
<
w5 Céﬁf&ﬁ s also to Mr, Pathak, This is taken on
5; S&

3! -

‘04|\\£@B‘? in 0A/524/89. Some ot the swlient features

e scheme are that those applicants who possess
the minimum educational ggualification and who were
presently working as outsiders may be allowed to
appear in the Postman examination and it they pass
the examination, their services may be regularised

as Postman, It they haC not passed such examination,
they would be discharged by giving one month

notice but however may be considered tor the post of
E.,D,As it they are willing to work at the place where
there is a vacéncy. Those applicants who do not
possess prescribed qualitication S.5.C. for Fostman
cadre but having Standard VIII passed qualification
and who are in service at present may be taken up
gradually in Group D posts against the available
vacancies but they will have to appear and pass the
prescrited literacy test, As regards the examination
for appointmentithe applicants who are educationdlly

.e31
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qualitied shall be permitted to appear in the
examination and have to compete with other candidates.,
The draft scheme states that 50% of the vacancies
from cirect recruitment quota will be made available
exclusively for them., There is also & stipulation
that only those who have currently been registered
in employment exchange will be allowed to appear in

the said examinatkon, As regards Group D posts, it

The scheme further says that those who qua

FEER

the examination will rank junior to all an

have any claim for past service. It also

that there will be no relaxation ot the educa
qualiricstion,

Mr. Pathak atter going through the draft
scheme submits that the department should finalise
the scheme to look atter the genuine and legitimate
interests or the applicants, He also suggests that
some improvements in the scheme, namely, that more
than one chance should be given to clear the
exapination and that in the case of those who have
worked for long, minimum educational gualitrication
should not be insisted upoh.t He also suggests that
on regularisation 50% of the service rendered earlier
should count for pension on the analogy ot the

practice followed for the casual labourers,

15, In the facts and circumstances or the case
rought out akove in considerable detail we direcﬁ
)

.32
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the department to take a decision on the finalisation
of the scheme after taking into account the represen-
tations given by the E.,D, Agents and also the
suggesticns given by Mr, Pathak keeping in view the
provisions or Rule 5 of the Recruitment Rules within
three months from the date of receipt ot a copy or

this order and to take whatever steps may be called

AMias *'fvﬁa,r to give effect to the decision,

thile taking this decision, they will take into

the interests ot not only such ot the

ingtion of their service but also ot others

in the Gujarat Circle who are similarly situated

and hald worked for a number of years but whose

services might not be P& continuad at present in the

absence of any stay trom the Tribunal .Pending

completion or the akove exercise the services or such
,

ot the applicants who are working at present, shall

not be terminated,

16, With the above observations the O0,As are
finally disposed of without any orders as to costs,
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