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J.A. N). 350 )F  1)92 

2Qi 1994. 

Per : H)n th e  Mr. Ramam3orthy.(. Mber (A) 

In thIs a olIc i 	1-3-12)92 
I 

applicant has souqht r17ef h1 	y 	u1' 

the impugned order Df PostmasterDahDd dated 30-11-90 

whereby the apolicat's servIces were terminated. 

This order of termiriatin wa als upheld in the 

rder DE Postmaster General vi(le his Drder dated 

23-1-1)92. Ohe soolicant has als sDught reflef 
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by way of reinstatement c seçuet to the cuashLng 

of the impugned order. 

2. 	The facts of the case are as under. T h e 

applicant was working as EDA from 1-2-1971 to 

31-7-1)33. Thereafter he was promoted to Group 

with effect from 1-3-1)33. However, he had to 

proceed 1n leave on medca1 grounds and on mdical 

certificate he prceeded on leave with effect from 

26-3-i 	to 12-5-1)90. Hwver, thereafter he did 

not choose to either exted his medical leave nor 

did he sed any frmal oornmunicatio for such an 

xte si) . According to Lhe co tarition of the 

apolicant, since he was sick and hed-ri41en, he 

could not resume duty on the exotry off leave frm 

12-5-1990 aid had t: cntLnue on leave. However, 

during thLs period, a ntice was served on hLm 

for terminating hs service at the expiry o one 

month's period arid thLs notice W5S issued o-i 3-11-90 

whtch he has received on 4-12-lfl0. Thus, hts 

services were stood terminated on 4-1-1991. 	cco- 

rdtng to the applicant, he approacd the authorL-

ties on 19-2-1991 aioin w:th leave appL cation a d 

medical certLficate 	oi fitne' s. However, he ha.s 

not been allowed to resume stating that his servic(--s 

already stood terminated as on 4-1-1)91. He had 

made representations to the Chef Postmaster general 

on 2-4-1991 and again on 3-6-11)91. In their reply1  

the respndeots have stated that the applicant had 

continuously remained absent from 13-5-19)0. He 
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had not aoplied for any extenSiOn of leave nor had 

he filed, a r medical certLficate for extension upt') 

30-11-199. Even after the issue of the termineLiori 

notice on 30-11-1990, the applicant had not chsen 

to make any submSsionS specially when this ootice 

has bee'i received by,  him on 4-12-1990. In fact1  

he had been even issued letters by way of registered 

post asking him to resume duty. He had been issued 

as many as four letters during ths period to 

cesume duty. Eve then, he had not chosen to 

take any actin of such letters. It is 	cDtention 

of the respondents that on his prmoti.o to Group 

't' he is çveffred by the C..3. (T.2. jules ad 

therefore, 	was dealt within the powers roE the 

disciplinary authnri.ty to termiiate his services 

under Rule 5(1) with a simple one month's termi- 

'iati)fl notice. 

3. 	The fact of the applicant having remained 

absent from duty is not a disputed fast 

disputed that the aoplicat had failed to formally 

extend the perid of leave or submit a fitness 

certLficate in time. It I s also on record that 

the apolica'it had chosen to get reverted as an 

tsitio w n h.ch he held earlier prior 

to hs promotio'I which reuest could not be 

acceeded to by the departmeit since there was 

no such provi Si )fl other than through resig'ati n 

aod application afresh for an E.D.A. job. 

cv 
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4. 	On going through the facts of this case, the 

main issue that arisfor conseration is the issue 

as tO whether the department can invoke 	Rule 5 

of the Temporary Services Rules and terminates ser-

vices with an order simplicLtDr. It is true that 

the apolicant had been Informed, 	ofi hs ormotion 

in Group 'D' that he will be governed by C.C.  

Rules and he wDuld also be liable for termination 

under the CS (T.J.) Rules. Nevertheless, the fact 

cannot be overlooked that the present applicant had 

been an E.D.A. for a oerid of 17 years and according 

t 2.L.A. rules, the provision or the kind of ds-

charge simplicitor ceases after the period of three 

years. It is true that on hs promotion to Group 

'Ii' he will get sverned by 003 (T.3.) 1 ules but, 

even in the case f CC i CT. . Rules, the provision 
r discharge sLrnolicitor would have ceased opera- 

ting from l_:3_1)91 3) far a the present applicsnt 

is concerned. 	 the averments of the 

department 	it alco more than makes clear that 

the action has been taken by the department basically 

due to the fact of the aoolican not reporting for 

duty at the expiry of the first pariod of leave on 

medical grounds and it is gr continuDuS absence 

which has invited the Lmpuqned order. Th reference 

to the fact of four registered letters getting so 

respnse etc. only further reinforces this pol t. 

The issue, therefore, finaily hinges on the deter-

minatin o the  - ooirit as t whether the services 

of the present applicant ih111  he terminated by 

an order simplicitor. After going through the 

'•7, 



averments made and the rrtjDn of the events as 

has been brought Dut in the abve order, it s clear 

that the impu'ned order is a d irect result as 'sui-

table actin' take due to non-resumptins of duty 

a.d n)fl-epplLCatifl fr extensijn Df leave. The 

oostel 'Ieoartmeflt tself han vide its orvisl .n 
& 4 -i- e r- 	(• c 	 tA. VL UI 

under se-. 	have iearly sttpulatsd that 	an 

CCtLYI 	proposed tD be taken eLther.f)r remainUig 

Dn unauthrised leave Dr absconding fr duty, it will 

be a punttUre pint f actUii and prcedure shul 

be adpted as in the case of a disciplinary actUin 

fr a major punUihment. The Tribunal Ls aware 

the fact that supreme Curt han laid down the law 

that in case f tErminatUin uder TempDrary 3vt. 

Sc-rvants tiules, the p - sLtion f law s as under: 

V_ 

"The c)Urt can lift the veil of the innocuous 

D 	t  	fuetin rrder  
mitiva t) paT the Ffanding order. if mis- 

cinduct is the 	u dati n tn pans the order then 

the enuir int) miscduct shiuld be conducted 

ad a:' action accordi g t law should fliow. 

But if it is rnLive, it is nt incumbent upon 
the cmpetent oFLcer tD have the enquiry con-

ducted and the service f a temporary employee 

could be termisated, in terms )f the Drder of 

appointment r rules giving Dne month's not Lee 

r pay/salary in lLeu theref. Even if an enuLri 

wasinitiated, Lt cauld be dr poed midway nd 

actl)fl CDUU be taken in terms f the riles or 

jrder of a03oLntment. In the circumeta ices if 

the cane, the terminatUiri Ls for the respxident' s 

unsuitability r uìf itriess but not by way Df 

punishment as a punitive meanure nd L3 one in 

termS Df the rder of asnointmeit a d also the 

Rules," 
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The above ruling has been given by the Supreme Court 

in the State of U.P. & Another Vs. Prem Lata Mjgra 

(Km.) & Dthers where the Supreme Court has reiterated 

the ratio of its judment in State of U.P. Vs. Kaushal 

Xishore Shukia. However,  in this particular case, the 

employee cannot be termed as a temporary or ad-hoc 

employee. On the other hand, this temporary sttus 

has bee acquired by him after 17 years of service and 

after passing an examiati n. It is also clear that 

it is the misconduct of cYtinuous absence which is 

a foundatin t pass the order ad therefore, any 

enquiry into this context shuld have been held soe-

cially since these 3pecific acts of misconduct had 

been specifically Cited as oies which call for a 

regular encuiry. 

5. 	A minor point raised in the application could 

also be disoosed off at this stage. It is seen from 

the papers that after the issue of a terminatin not ice 

on 3C-11-1990, a specific order of termination of 

service conseçueit t that is also passed on 4-1-1791 

which was subseçue'tly cancelled by the deoartnent. 

The applicant has drawn our attention to the leqal 

psition that the Government has no power for 

cancellins the orer on 4-1-1991 and the issue 

of the order on 4-1-1991 itself negatived the 

earlier shw-cau$e notLce si -ice the order of 4-1-1)91 

again cntained order to pay further one months  

notice of pay. The ribunal des n)t fi]d much 

merit in this argument a: olearly the orer of 

30-11-1990 is a self-contained notjce-cum-terrniation 

order and the departrne it can always correct 
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the subseuent err if it had taken place. 

6. 	However, as stated earlier, the Tribunal 

has c3me t the cnclusi3n that in this particular 

case, the rer f trinati3n 13 in effect a punt-

tive actin and such acti)fl shDuld nt have been 

taken w.IthDut due orricess DF law specially flen the 

aplicant had bec:me a fuill fledged cvi1 servant 

tJ whrn C.C.3. CDnduct and 1Tiscipitnary Actir-i Rules 

aoply. The impugned Drder of punLshment is, there-

fre, set-aside. in this particular case, since the 

applicant has chsen amt to abstain himself from dutr 

duty alm)st fr a year orir t the issue of the im-

pug-led order, the cuestion off sactioning any back 

wages does rit arise. 	It is, therefre, open to 

the department t issue a formal ençutry int ay 

acts f misbehaviour or miscbnduct arid take suitable 

a c t i n after due rr ) c e s s D f law. 

(IDr. R.K. Saxena) 
	

K. Ramamorthy 
Member (s) 
	

Member (A) 


