CAT/J/13

CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

DATE OF DEC'SEON 221-16. Seotem}:‘«,er’ 1934~

Shri Pratzpbhai Magalbhai Chauhan Petitioner

M-, K.Cs. Bhatt Advocate for the Petitioner (s)
Versus
Union of India & Jthers Respondent
Mr. Akil Kureszhi Advocate for the Respondent (s)

CORAM

The Hon’ble Mr, X. Ramamoorthy, Member (&)

The Hon’ble Mx Dr., .K. Saxena, Member (J)
JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?
2. To be referred to the Reporter or not ? No
3. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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by way of reinstatement consecue:t to the guashing

of the impugned order.

2e The facts of the case are as under. The
applicant was working as EDA from 1-2-1971 to
31-7-1388. Thereafter he was promo>ted to Group 'D°
with effect from 1-8-1338. However, he had to
proceed on leave on medical grounds and on medical
certificate he proceeded on leave with effect from
26-3-1990 t2 12-5-199C. However, thereafter he did
not chddse td> either extead his medical leave nor
did he send any formal ~ommunicatisn for such an
exte1sion. According to the coatention of the
applicant, since he was sick and bed-ri&len, he
could not resume duty on the expiry of leagé-from
12-5=1990 a1d had t» continue on leave. However,
during this perind, a notice was served on him

for terminating his service at the expiry of one
month's period and this notice was issued on 30-11-90
which he has received on 4-12-1990, Thus, his
services were stood terminated on 4-1-1991. Acco-
rding to the applicant, he approached the authori-
ties on 19-2-1991 aloig with leave application and
medical certificate pgad »f fitness. Hsowever, he has
n>t been allowed t> resume stating that his services
already sto¢ terminated as on 4-1-1991. He had
made representations to> the Chief Postmaster General
on 2-4-1991 and again on 3=-56-1291. In their reply)
the respondents have stated that the applicant had

continudusly remained absent from 13-5-1990. He
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had not applied £or any extension >f leave nor had
he filed aiy medical certificate for extension upt>
30-11-199C. Even after the issue of the termination
notice on 30-11-1990, the applicant had not chosen
t> maks any submisSsioas specially when this n1otice
has beea received by him on 4-12-1990. In fact,
he had been e ven issued letters by way of registered
post asking him to resume duty. He had been i ssued
as many as four letters during this period to
resume duty. Eve: then, he had not chosen to
take any action of such letters. It is';kzaﬁtention
>f the respondents that 2n his promotion to Group
‘D' he is govered by the C.-.3. (TeZe) Rules and

oo Céd e
therefore,tzf was dealt within the powers of the
disciplinary authority t> terminate his services

under Rule 5(1) with a simple one month's termi-

1ation notice,

" The fact of the applicaant having remained
absent from duty is not a disputed fact nor(iﬁ/?%
disputed that the applicant had failed to formally
extend the perind »f leave or submit a fitness
certificate in time. It is also on record that
the applicait had choasen to get reverted as an
E.D.A., a positisn which he held earlier prior

t> his promotion which request could not be

acceeded to by the department since there was
n> such provision other than through resignation

a1d application afresh f£or an E.D.A. job.




4, On going through the facts of this case, the
main issue that ariseAf »r consiceration is the issue
as to whether the department can invoha}yé’Rule 5

5f the Temporary 3ervices Rules and terminates ser-
vices with an order simplicitor. It is true that
the apolicant had been informed, ofi h's promotion

in Group 'L' that he will be governed by CoCeSa(Te3.)

Rules ai1d he would also be liable for termination

-~

under the €S (T.3.) Rules. Nevertheless, the fact
cannot be overlooked that the present applicant had
beea an E.D.A. for a perind of 17 years and according
£5 E.DeA. rules, the provision for the kind of dis-
charge simplicitor ceases after the period of three
years. It is true that on his promotion to Group
'D' he will get 5overned by CC3 (T.5.) Rules but
even in the case of CC3 (Te-.) Rules, the provision
fi5r discharge simplicitor would have ceased opera-
ting from 1-3-1991 s> far a= the present applicant
ey
is <oncerned. §t—tsizz“the averme1ts of the
departmert th=t it als> mdore than makes clear that
the actin”1 has been taken by the department basicall?
due to the fact 2f the apolicané,not reporting for
duty at the expiry »f the f%;st parind >f leave on
medical grounds aad it is z“é5ﬂtinu3us absence
which has invited the impugned order. The reference
t> the fact of four registered letters getting no
response etc. only further reinforces this point.

The issue, therefore, finally hinges on the deter-

minatis’>a >f the point as t> whether the services
el el
>f the present applicant should be terminated by
i, ~esnm
an »rder simplicitar’i After going through the




averments made and the narration of the events as
has been brought »ut in the above order, it is clear
that the impugned order is a direct re%ulg as 'sui-
table action' take: due to non-resumption of duty
a:d non-application for extension of leave. The

postal department itself has vide its prayisi.n-\
Dt b3, 6y 465 % (q Popret [Tard VI Ly

ulrder sees have clearly stipulated that if an
acti»>n i3 prposed to be taken either for remainiag
>n unauthorised leave »r absconding for duty, it will
be a punitive point >f acti’i and procedure should
be adopted as in the case of a disciplinary action
for a major puaishmeat. The Tribunal is aware of

the fact that Supreme Court has laid down the law
that in case »f termination uider Temporary Govt.

Servants Rules, the position >f law !s as under:

"The court can lift the veil »f the innocuous
srder to> find whether it is the foundation or
motive t> pass the >ffending order., If mis-
conduct is the fouixdatiosn to pass the order then
the enquiry int> miscdorduct should be conducted
and an action accordiag t> law should £d1llow.

Buit if it is motive, it is not incumbent upon

the competent officer t> have the enquiry con-
ducted and the service of a temporary employee
could be terminated, in terms >f the order of
apprintment or rules giving dne month's notice

>r pay/salary in lieu thered>f. Even if an enquiry
was initiated, it could be droipped midway and
action could be taken in terms >f the rules or
srder of apoointment. In the circumstances of
the case, the termination is for the respondent’s
unsuitability or uafitness but not by way of
punishment as a punitive measure and is one in
terms d>f the »>rder of aoppointment axd also the

Rules."
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The above ruling has been given by the Supreme Court
in the State of U.P. & Another Vs. Prem Lata Misra
(Km.) & Others where the Supreme Court has reiterated
the ratio of its jud-ment in State of U.P. Vs, Kaushal
Kishore Shukla. However, in this particular case, the
emp loyee canno2t be termed as a temporary or ad-hoc
employee. On the other hand, this temporary status
has been acquired by him after 17 years of service and
after passing an examinzati n., It is als> clear that
it is the misconduct of c>1tinuous absence which is

a foundation t> pass the order and therefore, any
enqguiry into this context sh>uld have been held spe-
cially since these specific acts 2f misconduct had
been specifically cited as ones which call for a

regular enquiry.

5. A minor point raised in the application could
also be disposed off at this stage. It is seen from
the papers that after the issue >f a termination notice
on 30=11-1990, a specific order of termination of
service consequent t> that is also passed on 4-1-1991
which was subsequently cancelled by the department,
The applicant has drawn our attention to the legal
position that the Government has no power for
cancelling the order on 4-1-1291 and the issue

>f the order on 4-1-1991 itself negatived the
earlier show=-cause notice siice the order of 4-1-1391
again contained order to pay further one month's
notice of pay. The Iribunal dres not fiad much
merit in this argument as clearly the order of

30-11=1990 is a self-contained notice=cum-terminatina

order and the department can always correct




the subsecuent error if it had taken place.

6. However, as stated earlier, the Tribunal

has come to the conclusion that in this particular
case, the >rder of termination s in effect a puni-
tive action and such action should aot have been
taken withd>ut due oprocess of law sSpecially when the
apoplicant had become a fulll fledged civil servant
t> whom C.C.3. Conduct and Disciplinary Action Rules
apply. The impugned order of punishmentm is, there-
fore, set-aside, In this particular case, since the
applicant has chosen asf to abstain himself from duty
duty almdyst for a year orior to the issue of the im-
pugted order, the question »f saactioning any back
wages does ndt arise. It is, therefore, open to
the department t> issue a formal enquiry into any
acts >f misbehaviour or mischnduct and take suitable

action after due proycess >f law.

B e

(Dr. R.K. Saxena) ( XK. Ramamodorthy )
Member (J) Member (A)




