IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

0O.A. No. 346/92

biv o Ve g
DATE OF DECISION 22/9/1993
shri Baldevbhai Patel Petitioner
Party in person Advocate for the Petitioner(s)
Versus
Union of India & Anre ______ Respondent
Mr.Akil Kureshi Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr.l.Be.Patel ¢ Vice Chairman
The Hon’ble Mr. V.Radhakrishnan ¢ Administrative Member

-

1. Whether Reporters of local papers may be allowed to see the Judgement ?<-

2. To be referred to the Reporter or not ? NU

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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shri Baldevbhai Patel,

APMG (staff)

O/c. The Chief Postmaster General,

Gujarat Circle, Khanpur,

Ahmedabad-380 001. ¢ Applicant

(Party in Person)

Versus

1. Union of India
Throughs
The Director General,
Department of Posts
Ministry of Communications,
Govte. of India,
Parliament Street,
New Delhi-110 001.

2. The Chief Post Master General,

Gujarat Circle,
Khanpur, Ahmedabad=380 001. ¢ Respondents

(Advocates Mr.Akil Kureshi)

sJ UDGMENT s

IN

OeA«346/92
Dates_22/9/1993

Per: Hon'ble Mre NeB.Patel ¢ Vice Chairman

The applicant prays for the stepping up ot
his pay as on 1.4.1989 from Rse3050/to Rse320Q~s0 as
o bring it on par with the pay of his junior
shri KeC.Bhatt ,whose pay has been fixed at Rs«3200/-
as on 1.4.1989, According to the applicant, the
anomaly!of his junio;é pay having been fixed at
Rse3200/~and his pay at Rse ¥50/=as on 1.4.1989 has
arisen because of the fixation of the pay of his
Junior sShri Bhatt in the post of Group 'B' pursuant

to the acceptance of the revised pay scales which
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were brought into effect from 1.1.1986.

2e It is not in dispute that the applicant
has been s enior to shri KeC.Bhatt all along on
all pormotion posts starting from the post of

APM as indicated f:i:om the following table:-

éEEliEEEE Shri Ke.C.Bhatt
APM 10.6.64 2662665
IPO 16765 4.6.69
HSG II 10.1.78 26.12.80
ASPOs 16.1.81 10.1.81
HSG I 9.10.84 1542489
Group B 27.11.84 27389
* Promotion of the applicant as well as

shri KeCeBhatt to the post of ASPOs was by

the same order dated 1.1.198%,but the.applicant
had taken over charge of the post of ngS on
164141981 whereas Shri K.C.Bhatt had taken over
charge of the said promotion post six days
earlier i.e. on 10.1.198%1 and thus, even in

the post of AsSPOs, sShri Bhatt was not senior
to the applicant.)

3e As is clear fromthe above table,

the applicant was certainly senior to

Shri Bhatt in Group 'B' post butlin the said

Post,the pay of Shri Bhatt was fixed at
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Rs« 3200/~ while that of the applicant was fixed
at Rse¢3050/- and that is why the applicant feels
aggrieved and has approached the Tribunal after
making two representations to the department which
have been rejected by the orders dated 10.10.13991
and 4.2.1992 (Annexures A and A/6). In the
pProcess, the applicant has also asked for the
quashing and setting aside of the two decisions
Annexures A & A/6 whereby his claim for stepping

up of his pay has been rejected by the department.

4. Briefly, the applicant's case is that
though he has been senior to shri Bhatt all along
and though he was promoted to HSG-II post on
10141978 and shri Bhatt was promoted}to that
Post subsequently on 26121980, the pay of

Shri Bhatt is fixed at Rs«3200/~ as on 1.4.1989
while his pay is fixed at Rs«3050/~ on that date

in the Group 'B! POst and the department has illegally
refused to rectify this anomaly. It is pointed’
out by the applicant that, it was about five years
after his promotion to the Group 'B* post that
Shri Bhatt was promoted to that post on 27+341989

(reviseq)
in the scale Rs«2Q0Q=3500 / and his pay was fixed

At Rs«3200/~ weeefe 1.4.1989 i.e. the date from
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which he had opted fa the revised scale.

Thus, according to the applicant, the anomaly

has arisen because of the option exercised by
shri Bhatt for fixation in the revised scale
WeSefe 144.1989. The applicant was drawing pay

Of Rse3050/- wecefe 14111988 which continued to

on
be the same/1.4.1989 when his junior's pay

was fixed at Rs«3200/~ in the revised scale for
the Group 'B' poste The applicant has pointed
out that while he had got promotions prior to the
revision of the pay scales, his junior shri Bhatt
had got promotion after the revision of the

pay scales and this was also a factor which had
resulted in the anomaly of a senior getting less
pay than his juniore The applicant has pleaded
that this anomaly was required téFe removed as
per Government.of India's order No.8 dated

1661989 under FeRe« 22 (c) vide Annexure Awd.

5 The claim made by t he applicant is
resisted by the respondents on the sole ground

s &
that Shri KeCe.Bhatt was ."erroneously promoted
to the post of HSG II after the issuance of
instructions dated 21.3.1979 (Annexure R-1)
whereby promotions to the post of HSG II was not

to be made from the post of IPO but all the 100%

[
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posts of HSG II were to be made from another
category, namely, from the post of LsSG, also
referred to as the General line postse. In other
words, the respondents have pleaded that there was

a bar against the promotion to the post of HSG II
from the post of IPO weeefe 21+3.1979, and yet

Shri Bhatt was wrongly promoted to the said post
from the post of IPO on 26.12.1980. The respondents
say that since Shri Bhatt was promoted to the post
of HSG II on 26.12.1980 after the decision dated
21.3.1273, his promotion to the post of HSG II was
erroneous and illegal and the fixation of his pay

in that post and the fixation of his pay in the
next higher post on the basis of his wrong promotion
made on 26+12.1980 cannot be relied upon by the
applicant for stepping up of his pay so as to

bring it on par with the pay of sShri Bhatt.

The respondents have contended that as the

basis for promotion of Shri KeCe.Bhatt wgs

erroneous, the applicant's claim for stepping up

of his pay on the basis of such erroneous

promotion is baseless. According to the respon-

dents, the applicant's case does not fulfill the
requirements of the rule for stepping up of the
pay and, hence, the applicant's claim is liable
to be rejected. In t he reply, it is also

pointed out that shri K.C.Bhatt was promoc-ed to
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Group 'B' post weeefe 27.3.1989 and his pay
under Rule 22-C was to be fixed at the stage

of Rs«3050/- but sShri Bhatt opted fixation of
his pay in the revised scale in the Grade 'B'
post from the date of his next increment in

the 0ld cadre (HSG-I) i.e. from 1.4.1989 and
hence, his pay which was fixed at Rs«3050/- from

27431989 was fixed at Rs«3200/- pec.f. 1.4.1989.

6. The sole ground on which the respondents
have opposed the applicant's claim is that, the
promotion of Shri Bhatt to the post of HSG II

on 2612.1980 was erroneous and illegal and,
therefore, the applicant cannot claim the
stepping up of his pay so as to bring it on

par with the pay of shri Bhatt as on 1.4.1989.

It requires to be emphasised that the respondents
say that conditions for stepping up of pay in the
case of the applicant are not fulfilled only on
the ground that they had wrongly promoted

Shri Bhatt to the post of HSG II. In this
connection, the respondents have referred to

the decision of the department dated 21.3.1979

-~
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(Annexure R I) and pointed out, and there is no
dispute about it, that the post§of HSG II cadre

in the post Offices were earlier shared by IPOs

line (the line to which the applicant and Shri Bhatt
belong) and the postsof LSG ,i.e. General Line postg
in the proportion of 50:50. It is further stated,

and there is no dispute about it also, that by the

decision dated 21.3.1979 all the 100% posts of HsG II

were reserved for LSG ie.e. General line people and
yet shri Ke.Ce.Bhatt who i Jbelonged to IPOs cadre was
wrongly promoted to HSG II post on 26.12.1980. It
may be noted here, again as an undisputed fact/that
Shri Bhatt has retired from service on 30.6.1990

and even his pension, presumably after audit of
Pension papers, has been fixed on the basis of his
pay being Rse3200/= wecefe 1.4.1989. Therefore, the
“obvious: anomaly of a senior getting less pay than
his junior has continued right till the day. And yet,

the department wants to perpetuate this anomaly only

on the g round that the promotion of shri Bhatt to

/

HSG II on 26.12.1980 was erroneous. At the stage

of arguments, sShri Kureshi even went to the length
of contending that the promotion of shri Bhatt to

HSG II post was illegal and void ab-initio and,

therefore, the consequence of such promotion of

Shri Bhatt namely fixation of his pay at Rs«3200/-

from 1.4.1989 cannot be made a valid basis by the

..9.0




"
O
.

applicant for stepping up of his pay. sShri Kureshi
contended that the applicant cannot claim removal
of anomaly on the ground of hostile discrimination

against him vis-a-vis shri Bhatt.

Te We will presently advertk to the question
whether it is now open to the department to contend
that the promotion of shri Bhatt to the post of

HSG II was illegal or even erroneous and Whether,
in fact there was any error or illegality in
promoting Shri Bhatt to the post of HSG II on
26+1241980. However, what is required to be
emphatically pointed out at this stage is that
there is no dispute about the fact that.the anomaly
with which we have come across in this case has
arisen because of the fixation of shri Bhatt in

the revised scale in the Group *'B' post has a
direct nexus with the revision of pay scales which
were effected pursuant to the acceptance of the
Fourth Pay Commission recommendationd . The question
is whether such an anomaly is not required to be
removed under Government of India‘'s orders issued
under FR 22-C and produced at Annexure A-4 by the
applicant. These orders clearly show that, in cases
where a Government servant promoted to a higher
post before the 1st day of January, 1986{the

applicant was promoted to the post of HSG Il

..10..
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on 10.1¢1978 and to Grade 'B' post on 27.11.1984) draws
less pay in the revised scale than his junior who is
promoted to the higher post on or after the 1st day of

January, 1986 (shri Bhatt was promoted to Group 'B' post

on 27¢3.1982 and he opted for the revised pay scales from
1.4.1989), the pay of senior Government servant should be
stepped up to an amount equal to the pay as fixed for his
junior in that higher post (Group 'B' post). It is also
laid down that the stepping up should be done w.e.fs the
date of promotion of the junior Government servant. It
is true that it is then stated in the decision or order
that such stepping up has to be done if the three
conditions mentioned in the decision are fulfilled.

The first condition is that both the junior and the
senior Government servant should belong to the same cadre
and the post in which they have been promoted should be
identical in the same acale. There is no dispute, as
indeed there can be none, that both sShri Bhatt and the
applicant belonged to the same cadre before their promotion
to Group 'B' post and the post to which they were
promoted from Group 'B' post is identical and in the

same scale. Thus, there is no guestion of non-=fulfilment
of this first condition mentioned in the decision in
guestion. ' The second condition is that the premrevised
and revised scales of pay of the lower and higher posts in

which they are entitled to draw pay., should be identical
and there can be absolutely no dispute about the fact that

this condition is also fulfilled in the case of the

eellee
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applicant vis-a-vis shri #a®ed., The third cordi®ion.

‘ arise
is that the anomaly should , directly as a result

-

Of the application of the provisions of Fundamental
Rule 22-C or any Rule or order regulating pay fixation
on such promotion in the revised scale. We are not
concerned with the latterpart of this third condition
as mentioned in the Government's decision or order!
because it deals with a case where a junior officer
was drawing more pay in the pre-revised scale than

his senior by virtue of any advance increments granted
to him. This is not a case where Bhxi Bhatt was
drawing more pay than the applicant in any pre-revised
scales applicable to both by virtue of anyQ;hyance
increments granted to him at any time. The third
condition then is also clearly fulfilled in the

present case,because the anomaly has a direct nexus

with the application of the rules and orders regulating
pay fixation on tle promotion of shri Bhatt in the

revised scale for Group 'B‘ officers,especially

because shri Bhatt opted for revised scale in the

promotion post of Group 'B' we2efe 1.4.1989 after
his promotion to that post on 27.3.1982 so as to
synchronize the fixation of his pay in the revised
scale with his next date Qf increment. In these
facts and circumstances’it passes understanding as

to how it can be said that the conditions for removal

of anomaly'as mentioned in the Government  decision

001200
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or order (Annexure A—4b were not fulfilled in the
case of the applicant. It is very pertinent to note
that both in the order Annexure-A as also in the order

Annexure A-6,whereby the claim of the applicant for

stepping up of his pay is rejected on a general and
vague ground that conditions fa stepping up of pay
as laid down under F.R.22 and the relevant orders
passed thereunder were not séatisfied. It is not
specified as to whether all the three conditions
were not fulfilled in the case of the applicant nor
pointed out as to which condition or conditions

the
out of/three conditions were not fulfilled. It is

not even remotely suggestedwhile rejecting the

representations of the applicant, that stepping up

of his pay was not psrmissible because the promotion:
of shri Bhatt to HSG II was erroneous or illegal.
It is only for the first time in the reply filed

to this application that the department has come

forward with the case that the applicant's claim

was not entertainable because of the error or

illegality committed by the department in promoting
) post

Shri Bhatt to HSG II/on 26.12.1980. We have already

noted above that even if there was any illegality

or error in promoting shri Bhatt to HSG II post

on 26.12.1980, such an illegality is §o far not

‘01300
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removed or cured by £he department and the benefits
of higher fixation given to shri Bhatt are not taken
away till date. To say the least ,therefore, it is
not open to the department to refuse to remove the

anomaly on such an after-thought ground. Even otherwise,

it would not be open to the department to challenge the
legality of the promotion of shri Bhatt to HSG II

on 26.12.1980 and his subsequent promotiong till his

only
retirement on 30.6.19901when it comes to thgwremoval of

;Eimaly arising in the pay fixation of a senior of
Shri Bhatt. ghri Bhatt having all along worked on the
promotion post from 26.12.1980 ¢an never be deprived
of the pay which he has got for actually working
on the promotion poste Thus, there is no question of
downward fixation of the pay of shri Bhatt and,that
being so, there is no question of rejecting the claim
to be
of the applicant/put on par with his junior. In any
event, the department cannot ask this Tribunal to
declare the promotion of shri Bhatt, illegal in the
absence of shri Bhatt. That way also,it is not open
to the department to challenge the legality of the
promotion of Shri Bhatte. @ne can understand if there
is a case of a mistake in working out or fixing the
pay of a junior officer and a senior officer seeking

stepping up of his pay on the basis of such a clear

mis take in the fixation of the pay of his juniore.

’.14..
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In such a case certainly a senior cannot make the
mistake in the fixation of the pay of his junior
the basis for his claim for stepping up of his paye
Be We may now examine the question as to whether
there was any illegality ér error ini{pe promotion of
shri Bhatt to HSG II post. The next promotion post

for IPO in the regular line was the post of HSG II.

There i8 no dispute that this promotion post of HSG II
was to be filled up from the posts of IPOs as also
from the other Branch or category, namely, the posts
of LsG (General Line Posts) in equal proportion.
However, by the decision dated 21.2.1989 (Annexure R-1I)
all the 100% posts of HSG II were reserved for General
line LsG officials. It is, however, very important to
note that in tle same decision a provision was made

for compensating IPOs for the loss of 50% of HSG

promotional post suffered by them by deciding that
there would be corresponding upgrading of IPOs posts
to ASPOs postse. A reading of the decision dated
21.3.1989 (Annexure R-I) makes it amply clear that
while reserving HSG II post exclusively for LSG

officials, every care is taken to compensate the
holders of IPOs post for whom doors for promotion

to the post of HSG II were shut by the said decision.
It will, bherefore, not be wrong to say that the
formula was in the nature of a package formula and if

one part fedl. thegough, the pther part would not come

eel5..




into existence. It is an admitted position that

after the decision dated 21.3.1979, the group

of IPO officers filed sSpecial Civil Application
N0.1385/79 in the High Court of Gujarat challenging
the said decision and they obtained a status quo
order in the said Special Civil Application on

the

8¢5.1379 (vide Annexure R-2) with / result thatj

despite the decision dated 21.3.1979/the HSG II posta

came to be shared in the proportion of 50: 50

by both the gﬁ@ps till 3.12.1980 when,by its orders,

the High Court permitted promotions subject to the
outcome of the Special Civil Applicatione. In other
we I
words, from 3.12.1980 the status quo asLPbtainBQ5till
214321979 was maintained. As already noted,
shri Bhatt was promoted to the post of HSG II on
26012.1980 i.e. after the status quo order granted
by the High Court on 8.5.1979 had come to an end.
It is,therefore, that the department contends that
the promotion of Shri Bhatt to HSG II post was
illegal. It is not possible to attach any illegality
to the promotion of Shri Bhatt to HSG II post,
despite the fact that this promotion was made on
26¢12.1980 i.e. after 3.12.1980. In this c0nnectioqi
it may be noted tha?,even in December, 1979 ( to be
préiéise by the letter dated 14.12.1979L4promotions
of IPOs to the post of HSG II were protected by

ordering that those IPOs who were officiating in

0'1600
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regular vacancies were not to be revertede This
apart, Annexure R=-5 shows that,after the High Court
lifted the status quo by its order dated 3.12.1980,

as
the department had taken another decisionzgvidenced

by letter dated 1.1.1981 (Annexure R-5) to.implement
the decision dated 21.3.1979 and had issued promotions
accordingly. It was during the intervening period
that
between 3.12.1980 and 1.1.1981y shri Bhatt was
promoted to HSG II post on 26.12.1989. In these
drcumstances, it is not possible to brand shri Bhatt's
Promotion to HSG II post as being illegal. That
being so, there was no ground for the respondents
to reject the applicant's representations for stepping
up of his pay. The rescondents have produced at
Annexure R-6 an extract of FeR. 31-A which covers
a case of a Government servant whose promotion pp an
appointment to a post is found to be or to have been
erroneous. It is laid down in this FeRe that,in such
a case, the pay of such a Government servant has to be
regulated in accordance with any ggneral or special
orders issued by the President in that: behalf.
It is not suggested that the pay of shri Bhatt has
accordingly beén regulated under FeRe 31-A in accordance
with any general or special orders issued by the
President. There is, therefore, no reason to reject
the claim of the applicant with reference to the

provision of FeRe. 31-2.

0'170.
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e As a result of the above discussion, we

find that the applicant is entitled toc{laim the
reliefs which he has asked for. The application,
is therefore, allowed. The decision taken by the
respondents}namely;Annexure A and A-6 rejecting the
applicant's <laim for stepping up of his pay are
quashed and set aside and the respondents are
directed to step up the pay of the applicant to the
level of the pay of his junior shri Ke.C.Bhatt as on
1e4.1989,i.e¢ Rs¢3200/= and to pay all arrears and
allowances to the applicant consequent upon the
stepping up of his pay we.ee.f. 1.4.1989. No order

as to costs, especially in view of the fact that

the applicant has appeard in persone

\//(7{-4//‘ quL;
(VeRadhakr ishnan) (NeBePatel)

Member (A) Vice Chairman




