~ -

B
|\ THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

.,\v o~ a
/ J(- ) »,/(’";("7 )
e g7V
le*”
O.A. No. 316/92
T.A. No.
DATE OF DECISION__ 10th March 1993
Shri E.Y. Gandhi Petitioner
Shri P.H.Pathak Advocate for the Petitioner(s)
Versus
Union of India and Others Respondent
Shri Akil Kureshi Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. N.B. Patel Vice Chairman
The Hon’ble Mr. V. Radhakrishnan : 'tl//

Member (A)

1. Whether Reporters of local papsrs may be allowed to see the Judgement § -

Ne

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?




E.Y. Gandhi

Navapara

Nr. Nathibhai Masjid

Jamnagar. . Applicant.
Advocate Shri P.H. Pathak

Versus

1, Union of India
Notice to be served through
Dy. Director
Ministry of Industry
Small Industrail Services Institutes
Harisiddh Chambers, 4th Floor
Ashram Road, Ahmedabad.

2. Assistant Director
Extension Centre (5.I.S.I)
Dwarkapurgi Road
Ram Mandir's Dela

Jamnagar.
Advocate Shri Akil Kureshi
ORAL JUDGEMENT
In
Q.Ae 316 of 1992 Date 210-3-1993,
Per Hon'ble Shri N.B. Patel Vice Chairman

The applicant was working as Helper in the

office of the respondent no.2 since his selection for the
said post in 1985 and pursuant to the appointment order dated
16-4-1985 issued to him.By order No. A.11011(5)/92/687 dated

..3...



July 16, 1992, the respeongeat Jepuly Director of the
pepartment has terminated the services of the applicant
with effect from Jguly 20, 1992 by offer ing him the sum
equivalent to the amount of pay and alliowances in lieu
of one montht's notice pericd, @s also cther amount of

salary which may be due tc himdt that stdge,

2 Tt is an undisputed position that, thaugh the
applicant was retrenched by this terminetion ocder, he
has not been paid any retrenchment compensstion és
required by section 25-F (b) of the Tndustrial Disputes
act, 1947 ( hereinafter referred toas the ILL,act ).
Tt is @ well-established position that in the case of
an employee who hés been in continucus service for nct
less than one yeéar, there cannot be retrenchment until,
the workman has, inter alda, been paid, <t the time

of retrenchment, compenséticn which is eguivalent to
15 days' average pay for every completed yesr of conti-
nucus éervice or part thereof in excess of siXx months,
rhere is no doubt about the fact that the dpplicant has
been continucusly in service right since 1985 i,e, fa
far more than one year ang,therefcare, he cwld not have
been retrenched without being paid retrenchment compen-—
sation as contenplsated aﬁ\g( section 25 F(b) of the
T.D,Act, apart from being given reqguired notice «

pay in lieu of such notice period, There is no denial
by the respondents that no retrenchment compensetion

is paid to the applicant 2nd hence his ter minationlx'.s
being in clear violsticn of the provision cof Sec, 25F (b)
cf the I.B.act, has got to be struck down as invelid,
Tt may be menticned that ,bin the applicaticn, the -

applicant has challenged his terminstion on several



®AS

gr unas, but, at the stdage cf arguments, Mr.pathdk,

learned Advocate for the applicant, pressed only the

afaesaid ground, nemely, the contravéntion of the

provision of secticon 25 F (b) of the I.D.Act <nd
contended thet the terminaticn of the applicant's

service was illegal,

3 since it is an undisputed position thet no
retrench ment conpensceticn haes been paid to the applicant,
the purparted termindtion of the <pplicant from service
by crder dated Jguly 16, 1992 is illegal, void «nd of no
effect. The application is,therefae, allowed and the
termination of the applicant from service is declared
as illegal and void ¢nd he is decldred tc be in the
continucus service with all conseguential benefits,It
is clarified thdat it will bte open to the applicant to
cla im( the benefits of surplus scheme as miy be available
to him accorddingly, The respondents are directed to
reinstate the applicant in service within four weeks

@ Loy b
of the receipt othhe_s\ ccder by them dnd shall dalso pay
all back-wages and cther benefits available to the -
applicent on the bdsis of his termination being declered
illegal, such benefits will be paid to him within six
weeks fr om the date of the receipt of this ader by the

respondents,
NO ccder d4s to costs,

A a

( v.Radhakrishnan) | ( N.B.Ratel )
Me mber (A) Vice Chairmen
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The applicant was working as helper in the

office of the respondent no.2 since his selection for the
said post in 1985 and pursuant to the appointment order dated
16-4-1985 issued to him.By order No. A,.11011(5)/92/687 dated




July 16, 1992, the respondent Deputy Director of the
Depdrtaent has terminated the services of the applicant
with effect fr om July 20, 1992 by offer ing him the sum
eguivalent to the @mount of pay and aliowances in lieu
of cne mentht's notice period, 8s also other amount of

salary which ady be due to himat that stage,

2, Tt is an undisputed positicn that, though the
app licant was retrenched by this termination ocder, he
has not been paid any retrenchment compensation as
required by Section 25-F(b) of the Industr ial Disputes
Act, 1947 ( hereinafter referxred toas the LD,Act ).
Tt is @ well-established position that in the case of
an employee who has been in continuous service for nct
less than one year, there cannot be retrenchment until,
the workman has, inter alda, been paid, et the tine

of retrenchment, compenséticn which is equivalent td
15 days' averece pay fcr every completed year of conti-
npucus service or part thereof in excess of six maths,
There is no doukt abaut the tact that the applicant has
been continuocusly in service right since 1985 i,e, fa
far more than e yedr and,therefae, he coauld not have
been retrenfhed without being paid retrenchment coapen-
sation as contenmplated under Section 25 F(B) of the
T.D.Act, apart from being given regquired notice @«

pay in lieu of such notice pericd. There is no denial
by the respondents that no retrenchment compensatiocn

is paid to the applicant and hence his termination 1»
being in clear violsticn of the pxovision of Sec, 25F (b).
of the I.B.Act has got to be struck dawn as invalid,
Tt my be menticnéd that in the applicaticn, the -

applicant has challenged his termination on several



gr-unas, but, at the stage cf arguaents, Mr.pathak,

learned advccate far the applicant, pressed only the
afcezaid ground, némely, the contravention of the

provision of Section 25 F (b) cf the I.D,Act and
contended that the terminastion of the applicaent®s

service was illegal,

s cipnce it is an undisputed position that no
retrenchment compensaticn has been paid to the applieant,
the purpated termination of the applicant from service
by crder dated July 16, 1992 is illegal, void and of no
effect, The application is,therefae, allowed and the
termination of the applicant from service is declared
as illegel and void and he is declared to be in the
continucus service with all consejuential benefits,It

is clarified that it will te open tc the applicant to
claim the benefits of surplus scheme as may be available
tc him accordingly, The respondents are directed to
reinstate the @8pplicant in service within four weeks

cf the receipt of the «der by them and shall also pay
all back-wages and cther benefits available to the -
applicant on the basis of his termination being declared
illegal, such benefits will be paid to him within six
weeks from the date cof the receipt of this oarder by the

respondents,

No xder as to costs,

( vo.Radghakr ishnan) ( N.B.Fatel )
Member (&) Vice chairmn




