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shri Rele.Aadlhvaryu, ' : ‘ !
Sr.ACC MAl ' . g : }

western Rail.ay,
j.aninaqgar, -
hhmedabad. : Applicant

Advocates Mr.o ke Shah)

Versus

1. Union of India
Notice to be served
through: The General
sanager, western Railway,
Crurchgate, 3ombay.

2. Divisignal Railway manag:r,
Western Railway,
saroda Division,
fratapnagar, sarodae.

3. Divisiusnal Co wercial
SUput. Saroda Division,
dratapnagar, Baroda.

4. Divisicnal Comwerclal Supddt. s
Hestern Ral.way, Al.medanddi. s rkesocnhndents

v
\ |

i . Y i
dvocate® bpliie3eshevde)

TR pates [P-A&—/79¢

£er: Hon'ble Mr.l.b.3hat s lember (J)

- \ ) s This O.A. is directed agaings &he order
dated 21.11.1790 issued by the Divisional Commercial 5
Supgrintendoent hrreinaeftor - terred LO Gs Delesne), .
Western Railyay, Ahmedabad, by vhizh: the ponalty

ol renmoval 0L scrvice hes boen lmxosed upon the

applicant.
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290 ihe agplicent, Yy le vorkingae Assistant
Coaching Clark, Maninagar, was s.rved with a
charge sheet dated 1.8.1965, containing the
imputation that while on duty 5n the night sl
on 23/30-6-1J3¢, he had collected Rie 116G/~ from
some passchgsrs put had not issued any money

receipt and had therepdy pocketed thie sald amount.

s A written conpleint wes presented betore
ChaAred dnanager, western Relloay, Abmcdebat e
1+7+1388,; 9y oné Surender S.sUpta containingsthe

tollowing allegationse

T That the complainant: tecelhdr v iR Some

‘rocher.p$550051 forming a Greup of Lassengers wore
A e “:‘ .l - . .» . ; .. ‘r. o e

i travel&'ng in 17 ¢ Prain on 29-6-1788, usto.

, { A

vk

~Anand. Ut they scdcurs=d extonsi.n of ¢wo tickets

v
dan
.

“nd to daninager. tut the ticket ot a lady
-7¢’Tféa'that group could noct be cxtended. wWhen they
got down trom the train at llanisaga: Station,
thie Melie " demanded monsy .« 3utl; ‘the complainadt
fatormea pim that tre: tlckers P&l bean obhtalnea

sut had been dezesited at Ananid. Accordingly,

ANEgA and L rodght dErose

sJ
3)

o wwassamgerswwent td
cleKets and_gavc them to "5.ite" vho, hovever,
semanded ks.440/~ and also gzve L cem advice that
ey coula  later “claim ‘refund wuif the  cameimoy

puglying &t tlie llieadiuapter Cllice a8t Bomaaie
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Ufticer's renort was furnished tc ths

G 1t apoears that one Shri Il farmar

‘c.M.I—II‘st,asked to holﬁfa'preliminéry

(fact findiﬁg)]enquiry‘who went to i‘aninagar
alongwith two others, namél/, shri i.l.carmar
and Shri ses.dani. Some sort of enquiry was
cunducted énd a reoort was subindcted. The
DeCelse appointed one.Shri'Fernadis as the
Enguiry Officer after :er\Ln;.the chapge=
thet on the azvwlicant. The unqﬁiry Cificur

sunmitted

examined the listed vitnessas and
his «eport in which he held the charge .roved
e¢gainst the applicant. A copy of the Enqiirty

= apolicant

who submitted his objections/reorescntation,

yhereatter, tre D.C.5. iszsued the fclloving

o ordere-—

1
“ I hdvé gone through the ;féceédings‘
ald‘flﬂdLngb of the case. Whe chwployee;
vas thc-nnly Bovking Clerk on duty at
Z.ohe is pwliy

, )

iy
b

the LAHC ot incldzai. I

o
R e
R rc ponulbl Zneulry Otticer has

co:xectly menticned in the charcoes about

the charges sustalincd, Hence the emdloyee
J 210Y

is removed frcu the Railway Service.™

Interestingly, this order has been
described as "speaking crder" by the DeCe3e
5. Admiftedly, the agjl.cant submitted an
appeal to the conprirnt authority within the
period ?réscribed.by ﬁhe Rules. But despite
the lagse of more than a ycaer, he 2xeal was

not ailsposed of. The aooslicent, therefore,

b
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filed this 0.h. @ss2iling

order on varinus grounds.

6 the first grou
Lg oialeant iseids

Of ticcr who neld the engu

Lhan that ot the ofticiel
fact tinding eagulry the
was vitiated. Angiher a9

is that the key witnesses

Co st dan e fbEd do 1hC ing

of the principles
taken DYy

another grouny

further assaills the e

s “ahat DeCede,
ﬁﬁ; ':éﬁé ;plingry authonity:as ne was not sxercisF
ﬁj} ny administréniéa,cbnﬁroi'over:the” :
(R e ;
) aoofficant. he anulicant‘also.Luhcs tre blea

adaiticnrel evidencs

Gfricer with

Jetence were

his reguest ves earlier

Mdiadry otticcr. It 1s a

Lnguiry otilesr tad not

Lo enable him Lo exolain

A f any,-aygudring in the

of natur

Ahmedabad was Aol e

oit followand

+hc RUk s anc

noL turnished to

W\

.- ~.—-——-._..f—-o-y&

e e e

'phu puniéhment

\y‘
nd agitatcd LY the {'
tt.e status of the Enquiry Ll
iry being lover
vho conducted the
disciplinary encguiry
ortant ground raised ;
¥
wrp@ DO ~yamined
uiry - Contrevention :
~ |
al justice is yet 1
]
the anclicante He
nyuiry Q0 the ground

coiroetent

was‘recorded by the -

the mandatory

trac the docunents
-aring his ‘
him even though
allcwed by the

d that the

lso averre
cysriined e avplicant

the circumstances.

ovidence against hime.

6
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Tw The resoondents have filed a detailed -

reply statemeat o which they have sought to
jﬁstii/ the tindings‘rochdcdvby ihu Enquiry
Ot}iccr and phé order of uunl huLnL icsued by -
the disciplinary au:hofity. “he resizondants
have turther averred. that DCs, Ahmﬁdabad Qas
7h= comnsetent. dlSClglln'r) autho ity in {tk is
case. As reJards the ap;EélAthe respondents have |
taken the wlea that the ap:licant had beer given
opportunity of peorsonal L.caring befcrc the avoeal
could pe aisposed ot, but that Le tailed to
aszear octore the apoellate authority; and that
without wéiting tor the éécision of the appellate
authority, the épylkjaﬂ:‘COuld nct directly

- &horoach the Yribunal.

Ol nb havb hcurd tle leanred counsel tor

Lhn'aartles and tavc perused the Waterlal on

R . , ,
“,Y_:egora aya lleL on. the' tile.. {hc records of

~ .
y ey "/ ,I‘
B

pr OCCEdlDBS c-ould noi pe nade

cVallaDlu by the respotdents tor ourt rerusals
Hovever, we have sufticient macerial betore us

Lo alspose of the uehe

J. As already indicoted, the punishment

ot removal trumn service has bpv1 imoosed uoon
. e ¢

the eoolicant ond the Qﬂuhiry ageinzt him had

peen initisted tor major penalty. AU 1s now

vell settled that in such cascs every attemot

should be made to give the charged cfficer

sdejuate opportunity to detend hirmselZ and the.

L Y
T
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enguiry authority should be very caretul in

recording tindings. The rules also provide that .

the disciplinary authosity ~houlé im such cases

|
[} N ' 9 ¢ 3 ~ ‘
pass speaking orders indicating the reasHns tOr* i

i
5 !

imposing @ particular penalty. - : ,
el | . e |
L daegy 5l L ‘ bt et IR
‘ MR : 1. Admittedly, the complainart, Vire 5. 0eGupPta,

M
was nelither cited nor produced as & vitness during

the cnguiry orucezdings, The sscngers who

: acconpanied hiim, more sarticularly the lady whbo
wes tound to be without a-valid passenger ticket,
L, ave also not been _roduced. thcrefore. there is

mucl: torce 1in the content icn of Ut a.vlicant trat
: |

\

the key witnesses nhaving not peen exanined the |

~.uld not be sustained. An

Sunighnent oraer
T

exauingtion of che dnocumints .reduced by the

-‘.'!-"’ ' . ] .
Caoclicdht, the correctness ot which 18 nct
/

,diségﬁ d by the resgondents)rcveals that a

ras pecn tolioved in

v © rocglure unknown to lav

-ge. The main actor in the cntire episode

‘ oty v

N
| &, 2edrs Lo . be MrelielidaLrinar, ff¢~fact—finding
. Utticer who 'wart toO maninagzar wailwey station

or. 1.7.83 with a sre-concelved idc 3 that some

‘ f ' : ‘ action~had'to pe taken against the aw, licant,:

. sen though at that time there was no material

satore him to show that it was the adplicant who

hadg allegedly acce stad monzy Lron (he comgslalnant

Jt is not Jaspudied Lhiat iCe. XK.« Farmar was taken

Dy LiredeMerermer «ith him only for the Jurgpose

from the & -licant as he

oi taking over charge

)
(o9}
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had ;ntended to ! | rhe applicent Lraer

5USENS 10N . As soon as ihc carty rcaghed
Maninﬁéar Railwmy atatlon the comi:lainant was

alled ana irelelie Parmar made inguirieé trdm

‘ . "

him. His statement. was reduced into Lriting
by Mr.ﬁ-J.Earmar and, dUWlLueolJ, Hx.u.“.-arwar
dictatwed the statem enl. AS auiitted By Hr.K;J-Panmr.
setore thc Lnguiry viiicer. -he cunslainant aid
not iﬁcntity the aoolicant in hils wresence: &S

tls wiﬂtﬂdﬁsfeﬂﬁinéd oQtsiue {he rccoit nafoere
he was called in Dy Ar.iieli.sarmsle ir .:as then

thatc il e rlelleFarMar Ajctatad tnd Sralainer nd

.
ct
)

Lfeilegefalmar reducad it inte vriting. Lt 1S

in tnis statement wE R Ui, caanent trhat the

Cpame ob the a.nlicent rin 45 a nention tor the

first timee.

v

11. 2t irellesiePAarmar

\'t—"i?""

'+ is also not aisputec i
lﬂuOQ cbrtgln intergolat;qns in ths statem2nt
4 ‘T N :
writyuﬂ uy nr.g.j-ﬁam:a;.'uhgm Lr.hci.farmar

.as laskzd gering the cqursilux ihc‘eﬂ}uiry as

dor wbiy Gida o wans thosce chnrgolatiops he'Statéd
ehat nls wes done by hiim only vitn & view €O
pnLure :ha:At:c cuntents of Lthe ceris
¢r.o statement ot the complainant vere matchinge.
An rhese CaCCUMSL8NCEsy thie statemeni alleagsly
mcjé by he éom)lainanL bétore thae tact tinding
Syiicar Lr.seteliatihar 1odses mucl. Cf its eviacot

iar, veluc. s Eoguliry thlgax, ther=tore,

Y
w
(XY



clearly tcll into errdr in blindly rclying upon
the said statement alleged!v given by the
comblainent on 1.7.88. Ve may rupther mention
that there is a glaring contradicticn in the
cpntents of the complaint and the statement of
comnginant rﬁcorded by the tact finding ofticrr.
. i - ‘ e

lb,thc wfittén comnlaint,inlwas statau‘thnt'the
‘démand WAL MaGeE LoD R 430/ “he:e'Was.nd mention
§£ the ruct that only kel1l(/- was ﬂCtUaLl) vaid
by the com,lainant and rc¢01ved by the "Selie Y
‘KStatiou aster) . On the other hend in the &
statenzpt ellegzdly made by tho colainant
betore imr.biedteitatbur and chers the same day it

1gw—— lb‘SLath rat the amount oaid was only .110/-.
o e \

‘ 'IP65§‘bgin~ 1w ciretmstences, it was incombment
k| .

tur bhﬁ En;dirj'Ofricer tc insist upon zroduction
8 ""/{ ' .
of tl‘/COMJlgln .nt and ~thar eye witnesses during
[ O I :
’Lhe ¢n,u¢1) sroceedings. liot only thet but also

Xy

‘ e e ‘:"" > i
'ﬁﬁi“’ ,f‘ o
S ~hAre] OJlJ the Q;SC*‘¢llch authorlty nave lncluded,

w

vphe namnes of thOSe.uitnesses‘including‘the

i A f ‘ ( 1 | i " . s .
s comslainent in the list cof \1Ln-n~ S
] 1%, . It is admitted by the Bnyuiry Cfticer
| g ! : ' :
‘“ J%/ in his re.ort trat some imzortant documents. the
; sroduction of which wvas sought by the asolicant
k , ;
/ were not mede available. The plea teken by the
deartment . hat shos recurds vwere net

nrraceanle". 1t is difticult te believe tret e
ydevernt resorvetict cbéert v ned ave plable

or traceanles i.rolistisFarer while being exeminca
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¢s witness 1n t ke e¢nquiry could not give any ’
satisfactory renly to the question as to

whiether he had tallied tre computer tickets
lQith the relevant resachtion ¢chart Lo see

gshether the complainant and party were poneafide i .
gsassengers or nuot. His reply was. that since,
the ccmpla&nant "had;tékén pains™ to reort the

matter to the w.C.5. it was not nucessary to

tatly the computer tickets with the reservation

chért. rroa this it can sately be interred that

[OSNTRUS

the tact finding officery namely, iir.tl.ld.Parmar
as also the dnyulry ufticer a1 pzcorded the

i ‘ findings agadnst e acolicant solely on the

busis of the complaint tiled by the com.lainant
Tbsfore‘the DeCe5. &nd had not  thought it fit :

7 Or nucesssry to et tre comblaint corrchorated

Wk byother evidence. -
)

|
)
o i ' —i
i

13 el ls true thet while conducting the

3 /
oG A _ .
'\,\-'\\ K)" ‘e -‘ :J ':“‘;. 'I‘*"“‘:”“ Nt l Ba e :d in-Js h;: e 1 4 v 8
2 ARG, UL QL Lnta GD&ULL’] ~I:-OCC:"». lﬂ-}o, t < un_‘Ul[‘} ) 4
| .

&7
ficer or| the disciolinavy auttority is not

rcquifed ﬁp abide 2y the Rules of zvidenca
‘ r ‘ :
: Srovidaed ﬁbr in tre Indian Evidznce Act. But

it is cquéily true that in #ll engjuiries, whéther
o a judicial or .uasi juaicial, the tirst atcempt 15

stiould D¢ Lo exanine the orimary evidence or i

| f
Girect evidance. Placing reliance uoon indirect :
¢r hersgay evidones caunct be justitied when

direct cvidence 1is &vallable but n2 atvendt

1somade to agduce the same.

: 11
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14. We, @re, theretore, convinced tnat
non-eyamination of the complainant and his
CO=DALSeNJers curing the enquiry procoadihgs
is by itself @« §ufticient grounsi for quashing

the imbugned order in this case.

1Y. ‘here is also much force in the coatentisn
ol i
of the a.,.licant that he has peen denied reason-
anle and adequate opportunity in the inguiry

l :

|

Xl

srocecdings.” In- this reard it n=eds to be noted

©

that the documents asked for by the a.olicant

were not furnished to him even though the Enguiry
Ofticer bad round sufticient justitic-tion in’

ils rugyuest for production 'of those documencts.

. ey

'TTHQﬂéxaminaLion of one btir.thamar as an additicnal

vitnesst who was not named as vitness in the
) 'J‘i ‘I“
heet was also cleurly aan acttemdt on the

r

ct arge;is
e
part offithe inyulry Officer tc +ill =h. gaps

) VA A
x ;‘ oy ) P /.'I

. ‘ A
v “ . 9 . . .
N T:mnqnjghe evidence against the asplicant and

D

Py
it

rzasonables opjortunity does dat apoear to have
been yglven to the aposlicant before the said
witness was sunaoited and examnined. ‘hesa
clrcumstances throw & £1lo0oi1 of doubt on the
;nduiry.

|

16. We further notice that during ﬁhe'cqur%e
of the disciplinary Jrocesdings tre Enquiry
Offlicer himseif has olayed a lécding role.

‘Admittedly, there was nc' presenting ofticer
apspointed by the RULIMQJ.hiﬂlELV;fa:iDn. In

the apscnce of the Jresenting Officer, the

.
-
N
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znguiry (Of ricer seems to have cross—examined

|

the witnesses &@nd not merely exanined them. .

17«  Coming to the question as to vhether
DeCe3., Ahmegibad was the competent discinlinary
authority in this case, we tind that althouyh
. © A N | M . . # . . . .
cnorinally, there 1s only one D«Ced. in a division,

in the cése wl Vadodsera Division, of which

'ALmedabaé arﬁa is a part, an adiiﬁionaliD-C.S-
his been Losted at Ahmedanad. The Divisional
'Railnay manéger, Bafoda aléo haa is35ued
lnszructions deviding dreas of jurisdiction
Letween the two pivisional Commércial-superinte-

rdent's DeCeze) . Maninagar station has been

~Prousht under tha jurisdiction of the Del.S.

d® {

Alviedanad. We are ot entirely cvavinced by the

cuohtention made by the leacrned counsel for the
] I

Vo HaT

(respondents that a Livisional Railway Manager

Qs such orders without

13, e furthsr find that vhile the fact

tinding oftilcer was of the renk of CeM.ie-IJ

- ® o

the wnguiry Ofticer vas in the rank of CeMele-1LI.. .

lghﬁs been avérred by the apglicént that the

{ :
scale of pay in which the Enquiry Ofriccr.was
working wds lover than: the scale or 2ey of the
tact tindiég‘officor. Cn goina through the
grOVisiOOS}Of the Railway Servants (Discipline

an(; Z\g);)k;‘al) Rl)l?}.‘-j., 179643, we [ ind (3]-~5af

$ 13 3

et e v madaa.

-
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‘to De taken note of is the cryptic order sassed

P13 3 '_;

| .
instructions contained in the Railway 3oard's

letter dated 6.2.1980 to thc ctfect that the
ddpartmental enquiry should not be entrusted

to &n ofticer lower in status than that of the
bfficer vho conducted the fact finding enqu iry.
Thils instruction clearly apoears to Fave been
issued tc eliminate the possibility of the
Bngulry Cftlcer beiny inflicr_2d by the tindings
of. the Supzrior ufticer. In the iistant case,

as alreaay observed, the offic.r yHo-conducted
the fact tindiné enguiry does not a.psar to have
conducted hihself in a mannér‘sugj@stin; tﬁat.h¢ .

was|acting imuartislly or objectively. ‘Ajpointment |

vt 7._':‘\-"7 . , , |
(oL @h officer. lower in status Lo tha tsct tinding
' \; .

iy . A
offlider Fas cartainly causad drejudice te the

sl

R |
av:licanht in this case.

. , ,
i . |
17. 7/ lest, but not th.: least, imooritant Sact

S

o

in a cavalier fashion by the “isciolinary =authority,

-

wheredy the extrenz penaliy of cowoval from service

.,\...-«....._\'.. e e

has becn imoosed uoon the apsolicant without ziving’

“he applicent appears to have baen dunished only
it . |

on the ground that dt the relevant time “he was ﬁ%
: i g ! w
only perscny on duty from. the czirs of 3ooking
Clerks™. It is not clear as to vhat Goes a

{ A ' ‘
Looking Sl:ork have Lo do‘far as the work of

collecting oassenger tickets at the exit gate

is concerned. Furthermore, any oerson could have

.

.
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stood at the gate even witloul Delng an ennloyee

of the Ralilyays and could heve acted unauthorisedly

&nd illega‘:lly in collecting tha _Liékets and
aenanding money from any vassenger who Aid not
have a valid tickel. 1: .3 for this rsason‘dll
the more necessery for the tailws; authorities,

more particularly +tho diselslinagy authqrity and

the Toyuir; vificer, to teve insistesd ngn the

idencitication‘oﬁ the apilicans oy the complainant

and his co—gésgcngers during the cours: of ﬁhe

ehizulry proceec.sngs which: they have failed e dc.
2 ' |

iGentification cllegedaly waze netore a Jertisan

vitness, nam?ly, celleray . could not suttice.

20, hlthough a nurber ¢f fuignents have been

" cited oy the lesrced counsel for -he anslicant

1

'"during the course of his arguients sorasd over

several days, we feel it unnecsss:ry to rater to

.
'

. fhose judgments. The illegality in the im>ugned

\ L
Y

W\

orde; %h this case is so olatzat that no judgments
L.8d 2De cited or roferrod tes This is &lsc a

clzar case of no evidence aud of perverse tindings
recorded by the =nyuiry ufiic r. he ngugned
vraéer, iuruhu:,.su:ters trom rnon-a2asolication of

v.ind by the uicziolinsr & horioy.

21. In view Of all the fects and circumstances
alscussed akave wo alley this o.A. ana guash the

iroougned order .mdosing the >unishaent of removal

|

from service uy.n the ap.licant. iz turther direct -

the resosevdonta o r:lustove tre npolicant glving

‘é}“ L
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him continuity of service and back wagyes from ;
. /
the date of removal trom servics as if no such
punishment order had been issued. He would
elso be entitled to 2ll the consejuential
penefits including increments which:might have
| ! . g G
become Gue in the meantim: ani also gromotion,
if.due..
. ‘” .'.‘ ¥ 4"“:‘3}
S z2e] . IWelabslicant's coumsel.has urged that
Ni o otchel apolicdnt is entitled to costs. However,
HGE e, Tl AN
» §A¥n, : o uufe J I : - o
4 ! e/ ' Kkeeping 1in ,‘v/ye'.. he clrcumstancas oI the coos, A
' DR LW i
W S T . i g
aoinerleave the parties to Lwespr thzic 0un costs,
TR
b Ehéugh~initialiy we were inclined Lo award costse. .
&
S . g
Fresonby | Sl M Rk e
il S4/- _ vt S/ DUt S
ot i b . RCIIAAY Tl

(IeleBhat) (V.Ramakrishnan)
Member «J) | Vice Chalrman
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