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CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

O.A.NO. 206/32
AN

DATE OF DECISION 0640841998

Petitioner

Advocate for the Petitioner [s]

Versus

Unlion of India and uvthers

Respondent

Advocate for the Respondent [s)

rs Pe safava
CORAM
The Hon'ble Mr. Ve Ramakrishnan, Vice Chairman
The Hon'ble Mr. Lasman Jha, lember (J)

JUDGMENT

1, Whether Reporters of Local papers may be allowed to see the Judgment ¢ r'
2, To be referred to the Reporter or not ¢ 7
¢, Whether their Lerdships wish to see the fair copy of the Judgment ¢

Whether it needs to be circulated to other Benches of the Tribunal ? o



HeBe Kapdi,

SePeMe,
Milpura, TeSe00,
Porbandar - 360,575. ees Applicant

(Agvocates Mr. P.He Pathak)

VERSUS

1. Union of India
Notice to be served through
the Director
Department of Post,
Postal Board,
New Delhi.

2. Chief Posunaster General,
Navrangpura, Ahmedabade.

3. Superintendent of Post Offices,
Porbandar Division,
Porbandare. «e s Respondents

\Advocates Mrs. P. Safaya)

ORAL ORDER

0.A./206/92

Dated: 06.08.1298

Per: Hon'ble Mr. V. Ramakrishnan, Vice Chairman

wWe have heard Mr. Pathak for the applicant and Mrs.8afaya

for the Postal Departmente

2 The applicant's grievance relates to deniél of the benefit
of time bound promotion with effect from 30.11.83 by the postal
Department and granting the same only with effectfrom 11.12.84.
3e The applicant joined service, according to the respondents
in February., 61 whereas he says he has joined in the year 1960.
The Department notified a scheme in December, 83 for giving the

time-bound promotion to regular employees and:instructions were

issued tc the effect that the scheme that would come into effect

from 30.11.83 and such persons who had completed 16 years of



regular serwice in the cadre concerned will be granted promotion
sC long as they are found fit by @ Departmental Promotion Commi-
ttee. As the applicant had completed 16 years well before Decem-
ber, 83 in the normal course he siould have been eligible for the
promotion from 30,11.83 if he is found fit by the DPC. However,
there were certain proceedings against him and a police complaint
also was lodged. According to the respondents, this criminal case
was disposed of by the Magistrate, Porbandar on 14+th September,
83 acqguitting him of the criminal chaegges alongwith others with
the benefit of doubte. Disciplinary proceedings also were initia-
ted against him and he was pluced under suspension initially for
the period from August, 75 which however was revoked on 19.6.396.
He was served with a major chargesheet under Rule 14 vide memo
dated 13.12.95 but the said charges were dropped by memo dated
8.2.88. BSubsequently he was served with another chargesheet
under Rule 16 dated 1.10.88 for inflicting a minor penalty. The
disciplinary authority awarded the punishment of recovery of abou
Rs¢12000/- on account of pecuniary loss to the Government. He
filed an appeal against this order and the appellate Authority
set aside zll the penalty’against him including the recovery of
the amount stated to be the pecuniary loss caused to the Govern-
mente.

In view of the pendencg of the disciplinary proceedings
when the applicant was assessed for time-bound promotion, the DPC
kept its recommendations in sSealed Cover. Mrs. safaya makes avai-
lable the relevant file which contains a copy of the DPC proceed-
ings. We find from this that the DPC which met on 19.7.85 consid-
ered him fit for promotion for time-bound promotion in 24 cadre

but stated it would @epend on the outcome of the disciplinary case
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contemplated against hime. After the conclusion of the discipli-
nary proceedings, the applicant was given the first time-bound
promotion to the scale of Rs«1400-2300/- with effect from 10.4.89
On his submitting @ representation to the Chief Postmaster Gener-
al, the latter advanced the date of promotion with effeect from
11.12.84 but ordered that his pay may be fixed notionally without
any monetary benefit from that date. This is as per the order
dated 34.90 and a copy of this order is at Annexure A-1l1. The
applicant was initially not allowed to cross the EB in view of
the problems he was facing but the Department issued an order dte.
12-16+7.90 allowing him to cross the EB from the due date i.e.
1.2.80. We are also informed that the applicant was given the
second time-bound promotion from the date it was due to him. He
has since retired from service wee.f. February, 97. The grievang:
of the applicant relates to the fact that even though he was to
have been promoted to the scale of Rs«1400-2300/- weeefe 13.11.83
the same was given a fter a year later and that too notionally for
the period up to April, 87.

4e Mr. Pathak for the applicant submits that in view of the
fact that in the disciplinary proceedings he was egonerated and
as he was found f£it by the DPC, there is no reason to hola back
his promotion particularly when his juniors were promoted with
effect from 30.11.83. He contends that while initially he was
taken as an accused by the police in a criminal case later he was
cited as a witness in the courte.

S5e Mrs. Safaya submits that the applicant was not fully exo-
nerated in the Departmental proceedings. She states that the
Appellate Authority had only set aside the penalty of recovery of

money on humanitarian grounds. It is also her scand that the
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acquittal orders of the court have been c hallenged before the
High Court and the same 1is pending. According to her, a s the
applicant was not exonerated in the proceedings, he had no right
to get the promotion with effect from 30.11.83. IO a guery as

to the significange of the date of 11.12.80 as given by the Chief
Post Master General the respondents are not able to throw any
lights Noreason is given for fixing the date in the order of
the ChHief Postmaster General as at Annexure A-11. The same have
not been elaborated in the reply statement nor any material has
been shown to us from the Departmental file which would furanish
the reason for fixing this date.

6e We have carefully considered the submissions of both sides
Ihere is some controversy regarding the criminalc ase. Ther es-

pondents had said that he was an accused in the criminal case

-
-

but was = le Mr. Pathak however submits later that even
though he was shown as an accused by the police in the begidning,
in the trial court he was cited as a witness. It is however not
necessary to dilate on this aspect as the Department's action is
based on the disciplinary proceedings particularly the orders of
the Appellate Authority. The Deparument seems to have gone on the
basis that the order# of the Appellate Authority does not amount
to complete exoneration but that it should be taken as only a
concession on humanitarian ground and what the Appellate Autho-
rity did was not to enforce the recovery of a sum of about Rs.
12,000/~ ordered by the disciplinary authority. This contention
is not borne out from the appellate order, copy of which is fur-
nished both by the applicant as at Annexure A-7 and also by the
respondents at Annexure R-12. In para 3, it says:-

"As the circumstances under which the original ledger

card was replaced has not been discussed linking the

role of Shri H.B. Kapdi, it is difficult to sustain the

charge against Shri He3. Kapdi."
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In para 4, itsaysi-

"It is conceded that the group 'D' is not the authorised
person to prepare the ledger card and it is the lefiger
clerk who should prepare the ledger card for the new
accountt. Even if the group 'D' had prepared the ledger
card it is not established how this alone has helped the
culprits to commit the fraude The basic charge of con-
tributory negligence facilitating the bogus withdrawal,
is therefore, not established beyond doubt.®

In para 6 it sayss-

"The recovery of Rs.11876.70 inclusive of penal interest
which had accummulated due to delay of 14 years in con-
clusion of proceedings for which Shri HeBe. Kapdi is not
at all responsible, is not found justified. While app-
lying the principle of contributory negligence, it is
also to be clearly established as to how and which lapse
has actually contributed to the loss sustained by the
department. The principal offenders are still f acin
prosecution proceedings."

In para 7 it says the recovery of the entire balance of the
orincipal amount from the applicant is unfustified. In the last
para le.e. para 8 the Appellate Authority observed as followsis-

"ljow coming to the actual amount that should be considered
for recovery Irom oshri HeBe Kpadi, I find this is only
Rupees 200/~ for which elso his role is committing the
f“fraud by culprits is not clearly established and therefore,
on purely humanitarian grounds., this is also set agide.
However, he could not be absolved of the charge that he
allowed the group 'D' of the office to prepare the ledger
card and also allowed the counter clerk to sign the ledger
card unawthorisedly. However, I have considered that
during the pendency of a major disciplinary proceedings
hanging like the sword of democlease on his head he has
already suffered several disadvantages in his service by
way of losing promotion and not being permitted toO cross
Ee.Bs etce., therefore, all the punishment ordered by the

3- Porbandar as discussed above, is ordered to be set
aside upholding the appeal of shri H.B. Kapdi.®

From this order, it would seem that the Appellate Autho-
ity had taken into account various aspects before @eciding to set
aside the punishment against the applicantg. It had clearly held
that the lapse, if any, of theapplicant related to permitting a
Group 'D' of the office to prepare the ledger card and allowing

che counter clerk to sign the ledger card unauthorisedly. How-
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Vs
ever, it did not choedeto inflict any penalty nesevenr—peneity

not even the penalty of censure againstc the applicante. It has,
no doubt., used the term humanitarian ground bh&’the fact remains
that the discipliasyy proceedings had ended without inflicting
any penalty whatsoever. We also note that the applicant was
allowed tO cross the Bfficiency Bar we.e.f. 1980 by an order
issued in 1990 as referred toearlier. Keeping in view the e
totality of circumscances,and gﬁ:ﬁiZiI;iﬁo penalty was inflicted
nor is there anythin%to show that the applicant at least was
wgrned for such lapses, we have to hold that thedisciplinary
proceedings had resulted in exoneration of the applicant. In

the circumstances, we see no reason as to how the CPMG should

-

postpone his date of promotion to 11.12.84 giving the Seasdey ﬁt‘

only notionally for the period from December, 84 to aApril, 89
for which no reasons whatsoever hast been assigned. WEElCCOfd*”—
ingly quash the order of the CRIG as at Annexure A=-11 and also
the Postal Directorate's letter dated 21.2.91 as at Annexure
A=-13 which rejects the representation of the applicant without
giving any reasons for such rejection. We note that the DEC
has assessed the applicant as fit for promotion and accordingly
we direct tie Department to grant him promotion to the first
grade of time-bound promotion namely Rs.1400-2300/- with effect
from 30.11.83, including the financial benefits from that date.
The Department shall comply with these directions within two

months from the date of receipt of a copy of this order.

7e The Oa 1is disposed of as above, with no order as to
cOstse
ngiz ﬁjav“’ALﬂﬂd
l V’ /
(Laxman Jha) (Ve KEamakrisnnan)
Member (J) Vice Chairman
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