B

’ CAT/J/13

CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

O.A.NO.182/92
T.Aﬁ No.
07/2/1997
oaTE OF DECISION /%
shri Harikishandas Khakhar Petitioner
Mr (KoweBhatE Advocate for the Petitioner [s]
Versus

Union of India & OrS. Respondent

Mr.Akil Kureshi Advocate for the Respondent [si
CORAM
The Hon'ble Mr. VeRadhakrishnan Member (A)
The Hon'ble Mr. T,...Bhat Mempber (J)

JUDGMENT

|

1, Whether Reporters of Local papers may be allowed to see the Judgment 1
2, To be referred to the Reporter or not ? 5
*

g, Whether their Lerdships wish to see the fair copy of the Judgment ? ‘

Whether it needs to be circulated to other Benches of the Tribunal ?




shri Harkis
Sorting ¥Postran,
Junagadh Post Office,

New P & T Colony,

Junagacéh=362 €01, : Applicant

(Advocate: Mr,K.C.Bhatt)

Versus

1. Union of India
Throughs
The Director-General,
Department ot Fusts
Ministry of Communication
rarliament Street,
New Lelhi-110 0C1,

2, 7The Chief Postmaster General,
Gujarmt Circle
Ahmedakad-330 001,

3. The Pcstmaster General,
Ra jkot Region,
Ra jkot-360 001,

4, The Supdt,o0f Post Office,
Junagadh Livision,
Junagadh-362 001,

5, The Postmaster
Head Post Officem
Junagadh-362 001, : Respondents

(Advocate:; Mr.Akil Kareshi)

JULGMENT

oA/ 182792

Dates ,07/2/1997

Per: Hon'ble Mr,V.Radhakrishnan s Member(a)

Heard Mr,K.C.Bhatt and Mr.Akil Kureshi, the
learmed counsels tor the applicant and the respondents
respectively,

2. The applicant was working in the respondents
department from 1956 as Group'tL' employee and from
1980 he was working in the Mail Ovarseer Cadre,

The applicant has challenged the impuged orders of
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retirement passed on him by the respondents at
annexure A-1 and A-2, according to which the
applicant was retired from service, He alleges that
he was dssued notice of retirement uncer Rule

FoRe 56(J) and Rule 48(1) (k) of C.C.3.(Pension)
Rules, 1972, Rhe second notice was issued uncer
F.R, 56(J) (Il) as a corrigendum, He claims both
the orders issued are null ard void, According to
him the orders cCated 2€,12,1991 were issued after
a long period after he had completed 30 years

of service in 1986, He claims that even fér
action under Rule FR 56(J) as per time schedule
prescriked undéer Rule, the review of the applicant's
case should have been undertaken in the quarter
of April to June, 1930 bzfore he attained the age
of 55 years and because ot this fault the orders
issued are illegal., He has alsc relied upon the
judgment of the Principal Bench of C.A,T. in the
case cf Karamchand vs,Union cf India by which the
impugned order of retirement was quashed because
the review of the applicant'’s case was Gone after
ha had completed 30 yzars ot service, He alsd
claims that the second corder issued dated 7,3,1992
(Annesure A-2) is illegal &end to be guashed and
set aside,

34 The main ground on which he challenges the
crders is that the review of the applicant's case

was uncertaken after he had completed 30 ysars of
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seryice in November, 1990, If action was contemplated
under the FR 56(J) this review shoulcd have been
undertaken in the quarter April to June 1991 betore
he attained the age of 55 years, He also claims
that three months notice should have keen given
before he completed 55 y=zars of age i,e, notice
should h:ove been issued before 23,.9.1991, The notices
were actually issued om 20,12,1991 followed by
corrigendum dated 7,3,1992, He also claims that the
orders at Annexure A-~1 &nd A-2 Co not give r=asdns
for the action taken, The applicant gave a represent-
ation against the orders to the Representation
Committee of the respondent, &t the tine of ﬁiling
the J.4., his representation has not been decided but
it has rejected in My, 19892, Hence, the applicant
was allowed the amendment tp challenge the orders ot
the Representation Committee rejecting his represente
ation, He also challenges the decison of the
Rzpresentation Committee as it 1s not in the torm of
a speaking orxder, Hence, he prays for the tollowing
raliefs =
“i) The notice dated 20,12,1991 by the

Supdt, of Post Cfficesm Junagadh

Division un€er his rFemo No,C=10/91

(Annexure A-1l) be quashed & set

aside,

ii) The notice dated 7.2.1992 by the
supdt, ot Post Cffices, Junayadh
Livision und¢er his Memo No,C=~10/92

(Annexure A-2) be cuashed and
set aside,

se~ee
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iii) The Respondents please be directed to
reinstate the applicant immediately and
he shoulé be treated as re-instated as on
21.3.92 F/N with all consequential benefits
being treated as in jobfrom 21,3,92 F/N,

Iv) The Respondents please be directed to
allow the applicant t¢ work in lower post
ot Postman to his substantive post from
which he was promdtedé to Mail Overseer
and sorting Postman Cadre if his immediate
superviscrs i,e, Ehe Postmester Junagadh
e the Supdt, of Post Cfficers, Junagadh
the present Officers who are satisfied
with his work and now do not like due to
the airection of the higher suthority end
tnie applicant has specifically applied for
reversicn to Postman cadre vide Annexure
4=1C, A=ll,

v) The Responcents please be cirscted to pay
the cost of this spplication as the applicant

is very pocr and belcngs to very low cadre
ot Postman etc,

vi) Any other suitakle reliet may pleasz be
granted,

vii) The decisilon of the representation

Committee consisting of Dy, Director General
(Per) and Merber(Per) Postal service Board
conveyed under communication No,135-5/92-3FE-
II dated19,5.92 by ADG(aPN) 0/0 D,G,Post
new Delhi be queashed and set aside
(Annexure 4-14)%.

4, The respondents have tileé reply., They have

contested the claim ot the applicant, According

to them the services ot the applicant who was working

as Mail Overseer/Sorting Postman since 1980 were not

satisfactory and there were several adverse remarks

in his C.Re, tor cifferent years as given in Annexure

R-I)., The czse ot the applicant was reterred to the

High Power Committee on 15,4,1991 and the Committee

met on 25,10,1991 a¢ its decisicn considering the

applicent untit for retention stter 55 years of age

and the decision was conveyed on 28,11,1991., A notte
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was served on the applicaant dated 20.12.1992. The notice
uder reference cited Rule 56 of F.R. and 48(i) (p) of
CeCosSe(Pensionjkules, 1972 iustead of F.k. 56(J) (ii) only.
Thiis correction was issued by iiemo dated 7.3.1992. The
applicant was accordingly retired on 20,12.1992. RKule 48(1i)
(b) was wrongly quoted in the vemo dated 20412,1992, The
applicant was a@t retired on completion of 30 years service
but he has been getired oa attainiag the age of 55 years
under the provisions of Clause (I) (ii) of Rule 56 of the
F.xe The applicant's case was take: up for review on 25,10.91
before the applicant had completed 55 years of age. The
aotice was also served on 20.12.91 before he had completed
55 years of age. They have also stated that the liemo 3dzted
25412.1991 and 7.3.1992 issued by the competent authority
ud exr the provisioas of FR 56(J) (ii). The representetion
of the applicant were forwarded to the higher authority
@id the decision of the higher authority was also conveyed to
him. 7They have also denied that the applicant's contention
that there were no adverse remarks comuunicated to him,
The list at Annexure R-1 list shows that the applicant was
getting all along adverse remarks from 1962-63 upto 1990,
The applicant has filed rejoinder. He has stated that the
competeat authority himself has not issued the orders but
it has been issued by the higher authority and accordingly,
the orders are illegal. He has also pointed out that t-ere

were lacuna in the said notice issued as per
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Annexure A-1 which was latercn corrected by
Annexure A-2, He 1is ct the view that bdth the
orders were issued without application ot mind,
He contends that the mention of both the rules
i.e. (1) FR 56(J) and Rule (ii) 48 (I) (b) of -
C.Cod.{Pension) Rules, 1972 simultaneously cannot
be done and this itselt is illegal, He also
@ lleged that no mention ot public interest in the
order and the appropriate authority had not given
notice at the pruper time, His immediate superior
recommended his retention, He also states that
atter the completion ot 30 yiars his case was
reviewed and there cannot be any further review,
The notice was given o¢n 7.3.1992. He alsc mentioned
the tollowing cases in support of his contention:-
(i) ATIC 1989(9) p.202 Cal, Calcutta

(ii) ATC 1987 (4) p.31C CaAT, Jabalpur
(iii) ATC 1951 (17) p.406 CaAT Jodhpur & Jaipur

~

5. Luring the hearing Mr,Bhatt, the Jlearmed
counselitor the applicant states that the first
review was taken betcore the applicant completed
the age of superannuation, There cannot be any
turther review as the review h&s already been
conCucted, Thers is a lacuna in issuing ot
Annexure A-Jl, which cannot be corrected by issuing
of Annexure A-2, He also state@ that three months
notice was not given befor he ' . retired and

no 9=cison was taken in his representation tefore
he retired,

He alsy statad that the ocrders



$ 8 ¢

are vecid and ab initio and has no validity.

6. Mr,Karn shin the kearned counsel tor the
regpondents oppsed the arguments of Mr,Bhatt and
stated that the notice was given cn 20,12,1961

and he was getired on 21.3.1992, There was a
mistake in guoting both the FR and CC3LRules in
Annexure A-1 and it was corrected by issuing a
letter datéd 7.3.1992 Annexure A=2,

7. 40 far as the guestion that his case was

not dealt with according to the schecdule laid down
in the guidelines, he pointed cut that the applicent's
case was taken up tor review in 15,4,1991 hetaére

he attained the age ot 55 years, The High Power
Committee met on 25,1C,1991 and deciced that the
applicant was untit tor reteantion, The decision
was conveyed cn 20,11,1991, Accordingly, notice
was served on the applicant on 20,12.1591, Hence,
the review undertaken was well in time, He also
pointed out thet even it the time Schedule as laid
down in the guidelines is not #£ollowed as alleged
by the applicant, the orders cannot be legally

che llenged, He peinted out that the Hon'ble supreme
Court hac in & case of Union ot India & @rs, vs,
Nasirmiya Ahmedmiya Chauhan in CA nNo,5025 ot 1993
reversed the judgment of this Tribunal which had
allowed the U,A, on the grocund that the applicant's
case tor premgture retirsment was not considered

within the time schecdule prescribed by the guidelines,
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It has stated that the appropriate authofity can
exercise the power uncer FR 56)J) at any time in
public interest after the Government servant attained
the relevant age or has completed tha puriod ot service
as preovided under the rules, It has also stated that
"the Tribunal was wholly unjustified in holding that
prejudice was csused to the respondent in the sense
that he could legitmately believed that uncer the
instructions his case would not be reviewed atter the
lapse ot certain perivd, The action uncder Fundamental
Rule 56(J) agaiast a Government servant is dependent
on his service record earned by him till he reaches
the age odr completed the sarvice provided under the
8aid rule, If the record is adverse then he cannot
tiake shelter behind the executive instructions and
must be chopped off as and when the catches the eye or
the prescribed suthority®, Hence hne ciaimed that

there is no illegality in the premature retirement

Oof the azpplicant,

8, We have heard both the ledrned counsels and
gone through the records produced ke fore ws, 1In the
reply given by the respondents it is quite clear that
the services of the applicant was nat without bdemish
and on the other hané he has been given number ot
minor penalities and advérse remarks tor various
misconcducts, The case of the applicant has been
reviewed by High Power Comnittee as per the rules and
they have come to the conclusion that the services of

the applicant cannot be continued beyond 55 years,
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There is no merit in the applicant's contention that

the only appointing authority should decice on the
retention of the applicant and not by High Power Commit-
tee, ©On the other hand the High Power Committee
consisting of senior officers has keen constituted

to safegusrd the intarest of the employees, In view

of the Supreme Court's judgment ebid we are ot the'

view that the applicant has been retired legally as

per the rules, Hence, the application is deveid of

merits and is dismissed, No corder as to costs,

(T.N.Ehat) (V.Radhakrishnan)
Member (J) Member (A)




