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CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH
O.A.NO. 9 0F 1992
Ex B <N
DATE OF DECISION 026497
Javantilal Punjabhai waghela, Petitioner
Mre MeSe Trivedi, Advocate for the Petitioner [s§
Versus
Union of India & QOrse Respondent S
Mrs. P. Safaya, Advocate for the Responden/[s'_!
CORAM

The Hon'ble Mr. V. Radhakrishnan, aAdme Member.

The Hon'ble Mr. TeN. Bhat, Judicial Member.

JUDGMENT

Whether Reporters of Local papers may be allowed to see the Judgment 2\{‘7
To be referred to the Reporter or not ? \’(’l\
Whether their Lerdships wish to see the fair copy of the Judgment ¢ "~

Whether it needs to be circulated to other Benches of the Tribunal ¢ A
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Jayantilal Punjabhail waghela,
80 Central Excise Colony.
Race Course Circle,

vadodara 390 007

(s/0«Punjapahi wWhela)

employed at UeueCe Technical

Section in the office of the

Assistant Collector, Central

Excise and Customs bivision 1L Vadouaras : Applicant

(havocates MreMeseTrivedi)

Versus

1. Union of India
liotice to be served throughs
secretary to Govte of India,
Ministry of Finance,
Departuent ol Revenue,
nortn Block, New Lelnie.

2. Central Board of Excise &
customs, New welhi (Notice to
pe served tnrough secretary
to Central Board of Excise
and customs, North Block,

New Lelhie.

3. Collector oif Central ixcise,
central Excise Building, ,

- Y
cace Court Circle, Vadodarae.

el

4. Assistant Collector of Central
Exc se and Custows, Diviion 11,
Central Excise Building, Race lourse
Road, vVadodaras

5. Vichare 3unil Lazmanrao
6. Asn@kKKumar sharma

7. Patel Yunusbhal -adaubhal

8. Parmer Dilipkumar Maganohal
9., Potdar Fradip nurhari

10. Desail anil anantrao

11. Padaya Premjibhail Najabhai
12« Kale Udaykumar Jandurany

13. omte.doshi Mandakinl Jayenurs.

14. Patel shantilal Ramanlal

CAV////V 15. ouresh Chandra Panqay
16. smte.Gurjar Neela Vesvanath

17. Gigmon Z:ilip

.-
(¥}
.




Pad

[S2 TG A B 7
w N = O
. L] L ]

U
oY
®

n

pe | L]

57.

¢

omte

Thakar Rasml Umesh

satwanl Hemant Kumar

Heht

vagii

a Hitendrakumar Hasmukhbhai

o 1o — PP e o 2 Yot g o TG o A
ela Ramesn Da g 1onal

Solanki Balubhai Lallubnhai

Chhikniwala Jayesh Rameshchandra

Jate
weva

Pate

1

1 sSumanbhal Bagabhai
sey FeVe
1 Kantilal Thakorbnai

framoara Y

Foy abraham

vande LtLawan Nagaharappasad

T B 2o ;o - 2 T pats = 4 g T ol o of
Kantheria Kavalbhai Uiiflaganonal

3 = o~}
nacii
cnav

= an

St e

N

St e

avaa o

chh Pankaj D
da Raghavbhai Rudaohai

Gopalbhal Sandarbhadld

rioh lta Va

& Dilipku

andu amarapnai

Pispatikar Sunandaben

I A v * e, R Ry e "
Parmar oureshh Changra Me

ST e

solanki Dines!

SMT e

25 Yo ey et 1 ‘_;t'r’\'. ~ Fy =3
YAl Madl Kacnardiidal Jetnapna

Bhar

N

ia Y©

~A5HoK

sMte

VaSAvVaA Ramepen Monhanbiis

ratel Lilavatiben sur

at Lal Meena

SUumMar maeaella

Chaudhary Reenu K.

Hacwan Michael sigfrid

Mavati Mohammed Hanif Juse

anshii Uttambhail Govind

]

]

~ i~y ™
[

in

rume.boswami Paula Kantigiri

Fatel pDipakkumar shankarlal

SQile

NIaTrld cunlta reshavia

L

varwanl Jagatral Harbhagwandas

omteNainanl Rosini Kesri

3

Pate

v

{

olal
..;fiug

T2 = —
nava

Chudasama Jasp

3 O T T, TRV | o ey 8
1 olathhai Nanubhai
Kh ablka riusain Nasic

ar Yogeshkumar -~atilal

1 satishkumar Amratlal

b 3 ~ . % I
alsinh Dilawarsinh

Husealin



58

59
o0
61.
2.
63,
64 .
©5.
66.
67,
8.
6.
70.
71.
72
73
24.
75.
76
e
16
73
80.
8l.
B2
53,
84.
85
86«
87
88.
89,
30
1.
32.
93
94 .
95.

:

L 2]
®

smtenyachat XKundaben Bhaskar
Rameshh Chandra Meena

Parmar Ratilal chimanlal
Mukeshi ReKosta

Chauhan Hasmushlal Maganlal
Meena Shrawan Lal

Mange Virendra Khataubhai
hirwaniya Kilipkumar Hiralal
shah Bharatkumar Nemchand
Meena lieera Lal

Shaikh sinyaminbhai Abdulrasid
Meena shanker Lal

Bhatt Keushikkumar shankarlal
wawmor Jitendrakumar shivabhai
Parmar Sunil Praphudas

Meena Ramniwas

Ekbota Fradip Bhalchandra
Patel Hiteshbhai kRamanlal
omt.lrayavanshi Hemlata Wttambhai
RKum. Chicudiari pevyani Mansinh,
Meena Radha Mohan

Joshil Prakash Bhalshankar
Patel Kanubhai Pragjibhai
wmt.Nair shobhana Padmanébhan
<t «Patel _hobhanaben rankajkumar
Meena FPrathvi Lal

‘Waghela hahendrakumar valjibhai

Patel shashikant somabhai
AKolkar Kishor Laxman

Gamit Dhirubhai Kachasbnai
kotker radhuker Pandherinath
Kadu Pradip shanker

Yrajapati sureshkumar Ambalal
solanki Jagatsang Virsang
Kalal Ramlal Nathalal

Patel Pralash suhas

shukle Mahesh Jugalkishor

smteadhysaru Virbala Nanhar

e
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36. Maheshwari Bachubhail A.

97 Malek Vajiruddin F.

J8. Chauhan Sabarbhai Motibhai

9. Rohit fhagubhal Ambalal : Respondents

{All Nos.5 to 97 UDC to be
served through Collector of
Central Excise & Customs,
Central Excise Building,
Race Course Circle, Barcdae.

\Advocates Mrs.’.Safavya)

: JUDGMENT
Oehe9/92

Date: 02697

Per: Hon'ble Mr.VeRadhakrishnan 3 Member (A)

The applicant was working as sSepoy/laborat-
ory Attender under the Resyoondents. In 1781 the
resiondents decided to £ill up the post of LDC
on adhoc basis as the 3taff Selection Commission
was unaole to sponsor the required number of
candidates against the vacancies. For this
purpose educationally gualified Group 'D' staff
were considered for adhoc vromotion. The
conditions iccluding that of fiw years regular
service in the grade in the 10% guota reserved
for Group 'D' staff were relaxed. These promotees
were to continue as LDC until the regular |
candidates were made available by the 3taff
Selection Commission. The applicant was alsc
considered and sromoted on ad hoc basis as LDC

vide order dated 20.10.1981 (Annexure A-2)

2.6 2
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subject to the conditions prescribed therein.

The applicant states that he has cassed the
departmental typing test and he continued as LDC
without any brs=ak. The services of the avelicant
as LDC were regularised by the respondents in

May, 1784. The grievance of the applicant is
that tne adhoc tenure as LLC from 20.10.8]1 to
lue5.84 was not trzated as regular basis for
counting his seniority. The applicant submitted
@ representation to the respondents contending
that his seniority should be fixed from the
initial date of appointment as adhoc LDC iece,
20.10.81 {Annexure °'D'}. The said representation
was rejected by the respondents in March, 1989
lannexure '2'). Thersafter the applicant
submitted another representation to the Secretary,
Central Board of Excise and Customs, New Delhi
claiming that he being an 3.Ce, his adhoc services
should be counted as regular service. This
rebresentation was also rejected by the resvondents
in Decembar, 1290 (Annexure 'H'). Subsequently.
the applicant filed this O.A. in 1992 praying

the following reliefss-

P

" {A) The order of the Central Board of
Excise and Customs, New Delhi as
contained and communicated in the
letter dated 13th December, 1340 by
the “ssistant Collector of Central
Excise & Customs, Division I1I,Vadodara
may be set aside alongwith the order
of Deputy Collector (P&E) Customs and

Central fxcise, Vadodara 8s communicateg
e
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and contained under letter dated 2nd March,
1987 of the Administrative Cfficer (Hg)
Customs and Central ZIxcise, Vadodara and
f@rther the applicant's seniority may be
ordered to be refixed so as to count the
period of adhoc apoointment as leleCe from
20th October, 1281 to 10th May, 1984 as
continuous length followed on regular basis

appcintmaent O eleCe

{8, The apvlicant may be declared to be eligible
for consideration on the basis of such
seniority fqr appointment to the post of
Ins.ector of Central Excise & Customs in
any of the collectorate of Central Excise
and Customg, Ahmedavad, kajkot or Vadodara:

and

(C) rass such other and further order or orders
as may be thought fit in the interest of

justiceV.

2e The res.ondents have contested the application.
They have taken a preliminary objection that the

"
applicant has not agproached this Tribunal within the
time-limit. In the OeA., the relief is for counting
the service from 2010.81 to 11+5+84. 7They have claimed
that the acsplication is hooelessely time parced. They
have stated that tne latest representation of the
applicant was rejected in 13.12.1%990 and he has not

approached this Tribunal within one year thereafter.

Je In so far as tne merits of the Oe¢Aes is concern-
edi, they have stated that the applicant was promoted in
Uccober, 1981 the promotion order made it very clear

that the promotion was purely on adhoc basis with the

L1
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following conditions:~

(i) that the Group 'D' employee g0
promoted will not request for
regularisation against the post

to which they are apgointed:

(i) that on becoming available of
regular candidates against these
vosts, these ad hoc appointees
will be reverted to their Group 'D’

20s5ts 7

(iii) +that it will not bestow on him
a claim for seniority in Group ‘C'
grade apove those who have been
ragularly cromoted and the service
rendered on ad hoc pasis in Group *C°!
grade will not count for the purpose
of seniority/confirmation and for

cromotion to the next higher grade.®

4. iney have stated that the Grouy; 'D' official
should fulfil the following conditions for promot-
ion to the grade of LDC against 10% reserved

vacancys-

{1) 10% of the vacancies in the grade of
lower Division Clerk to be filled by
direcct recruitment will be reserved
for being filled up by Group 'D*
employees (borned on regular establ-
ishment) subject to the following

conditions namelys

(a) Selection would be made through a
departnental examination confined to
. such Group 'D' emplovees who fulfil
\X//// the reguirewment of minimum educational
gualification, namely, matriculation

of equivalent:

L1
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b) the maximum age for this examination
would be 45 years (50 years for
Scheduled Caste or 3Scheduled Tribe

candidates) :

{c) at least five years service in Group

‘D! would be essential:

-
C
~

the maximum nunber of recruits by

this method would be limited to 10%
of the vacancies in the cadre of lower
division clerks accuring in a year;
unfilled vacancies would not be carried
OVEr s

(2) Bducaticnall gualified Labratory
Attenders who have initially been
recruited through Employuient Exchange
can also compete for the post of

Lower Division Clerk against 10%
vacancies reserved for Group ‘D’

em; loyees by allowing them to deduct
the Leriod of service rendered as
Laporatory Attender including service,
if any, in Group 'D' earlier, from
their actual age for the purpose of
reckoning age limit."

=

5e The applicant had not satisfied the above
conditions at the time of adhoc vromotions and the
headquarter's of respondents had relaxed the
conditiocns in the Recrultment rules in order to
£ill u. the _osts oi LDC which were not filled in
due to non-avallability of candidates from Staff
Selection Commissione. The applicant was promoted
cn regular basis only from 11.5.13234 when he

fulfilled the conditions as oer the Recruitment
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Rules. They have stated that the adhoc promotions
were de-hors recruitment rules and hence that ceriod

of service cannot count for senioritye. In s0 rar

13 thne gquestion ¢f reservation is concerned, the
guestion will arise only to the direct recruitment
quota did nct exceed 66.2/3 % « However, in the

case Oof ypromotion of LDC, the guota is J0%. Hence,
reservation was not acolicable. In short, they

have stated that the anplicant was not sromoted after
undergoeing regular selection process in 1481 and

as such the acdhoc service cannot count for senioritye.

‘ 6. Mr.Trivedi, the learned advocate for the
applicant during the arguments stressed the coint
that even though the apulicant was ypromoted on adhoc
basis he was continued without break and he was
regularissd as LDC without being reverted to

Group 'D', and He claims that the apolicant be
treated to be as regular iIDC from the date of his
initial appointment as adhoc LDCe. In this
connection he supported his case by two judgments
given in the case of K. Balashanmuganathan V/s.
Union of India and Ors. (430 sSwamy's CL Digest
1395/1 decided by the Madras Bench and in the case
of Bikari lal and%Ors. V/se. dinistry of wWater
Resources, New Delhi & Anr. (869 Swamy's Ce.LeDigest -
1995/2 decided by the Principal Bench of CsA.T.
according to which adhoc services wae followed by
regularisation can be counted for sanioritye.

Mrse Safaya, the learneg advocate fop ol respondents
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on the contrary contended that the apolicant was fully
aware in 1281 that he was promoted on adhoc basis
on & relaxation of the recruitwment rules and therefore
he cannot claim seniority from the date of his initial
approintment as it was not regular process of selectione.
In the first instance we may dispose of the prelimnary
objection raised by the Respondents regarding time~bare.
It is seen that the Respondents had rejected the
applicant's last re?resentation on 1312620 and he
aporoached the‘rribﬁnal on 2.1e%2 i.c., after a delay of
about 20 days. We do not consider the delay as material

and hence the prelimnary objection is over-rulede.

Te It is guite evident from the orders issued that
the promotion of the applicant in 1281 was not made
according to the rules but was only made on adhoc basig.

It has been held by the Hon'ble Supreme Court in

e e e

4 SCC 24 wherein it was held that if the initial
appointment is not made ac€ording to the rules,
subsequent regularisation of the service does not
entitle him for the benefit of adhoc service for
senioritye. Seniority has reckoned from the date of
regular appointment and not to be counted from the date

of any adhoc arrangement. Again in D.eNesAgrawal V/se.

State of Madhya Pradesh (1-90) 2 SCC 553 3 (AIR 190 SC

1311) it was decided kkak by the ..pex Court that an
employee cannot claim the benefit of officiation on
adhoc basis even after being recgularly appointed
subsequently for the purpose of senioritye. A

constitution Bench of the Hon'ble Supreme Court in



Rirect Recruit Class II Engineering Cfficers' Lssociation

V/s. State of Maharashtra (1220) 2 scC 715 s (AR 1990

SC 1607) held as under:-

"Once an incumbent is appointed to a post according
to rule, his senicrity has to be counted from the
date of his appointment and not according to the
date of his confirmation. Seniority cannot be
determined on the sole test of confirmation, for,
confirmation is one of the inglorious uncertainties

of Government service depending neither on efficiency

of the incumbent nor on the availability of
substantive vacanciese The principle for deciding
inter se senilority has to conform to the principles
of equality spelt out by Artse. 14 and 16. The
corollary of the above rule is that where the initial
appointment is only ad hoc and not according to rules
and made as a stop-gap arrangenent, the officiaticn
in such post cannot be taken into account for
consicdering the seniority®.
8e In view of the clear pronouncement of the Hon'ble
Supreme Court we are unable to anpreciate any merit in
the O+A. in view of the fact that the appcintment of the
applicant as LDC in 1381 was on adhoc basis after
relaxation of the recruitment rules which was clearly
brought out S inL;ppointn@nt order. That being the
case the adhoc service put in by the applicant from 1981
to 1384 cannot be counted for the purpose of seniority.

The case’ quoted by sShri Trivedi, learned counsel for the

applicant do not help his case. Aaccordingly, the 0O.A. is

TSRS (V.Radhakrishnan)
Member (J) : Member {A)

dismissede. No order as 10 cOstsSe

aabe




