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DATE OF DECISION 09.6.97 

jayantilI ?un1 abhai Waç;]:e1a, 	Petitioner 

Mr. 1,1111.3. Trivedi, 	 Advocate for the Petitioner [ 
Versus 

Union of Thdia & UL5. 	 RespondentS 

Mrs. P. jafava, 	 Advocate for the Respenderitsl  

CO RAM 

The Hon'ble Mr. V. Radhakrishnan, Adm. Neniber3 

The Hon'ble Mr. T.N. Bhat, Judicial MeDer. 

J UD GM EN r 

Whether Reporters of Local papers may be allowed to see the Judgment ? 

To be referred to the Reporter or not 

, Whether their Lerdships wish to see the fair copy of the Judgment ? 

4, Whether it needs to be circulated to other Benches of the Tribunal ? '- 
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Maheshwari Bachubhai A. 

iIalek Vajiruddin F. 
i8. 	Chauhan Sabarbhai Notibhai 
'. 	Rohit. thaqubhai Ambalal 	: Respondents 

(All Nos.5 to * IJDC to be 
served thro:qh Collector of 

Central Excise Customs, 
Central £xcise Builng, 
Race Corse Circle, BaLoda. 

Advocate: Mrs .2.Safaya) 

: J U D G M E N T : 
O.A. 9/92 

Date :09.6. 97_ 

Per: Hon'ble Mr.V.Raiakrjshnan ; Member sA) 

The aiicant was working as Sepoy/Laoorat-

ory Attender under the Res;ondents. In 181 the 

rs.)onQents decided to fill up the uost of L'C 

on adhoc basis as the jtaff Selection Commission 

was .nale to SL)orlsor  the required nunber of 

candidates against the. vacancies. For this 

urpose educat.Lona.Ll! cuallfied Grou 'D' staff 

were considered for adhoc romotion. The 

conditions .h.c1ud:Ln tht of ti 	years regular 

service in the q.rade in the 10% quota resrved 

for Grouu IDS staff were relaxed. These rornotees 

were to cOntinue as LiDC until the regular 

candidates were made available by the Staff 

Selection COaiet3siocl. The aelicant was also 

considered and romoted on ad hoc basis as Li)C 

vide order dated 26.10.1981 (Annexure A-2) 

:6: 
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subject to th co(ditions prescribed therein. 

The a)1icant states that he has jassed the 

departmental typing test and he continued as LDC 

without any break. The services of the app licant 

us iDC were regularised by the res)oncients in 

May, 184. The grievance of the applicant is 

tiat the adhoc tenure as iO from 20.10.31 to 

iu.5.84 was nut :rated as regular basis for 

counting his seniority. The applicant submitted 

a reoresentation ho the re0ndents contending 

that his seniority should be fixed from the 

initial date of appointment as adhoc LDC i.e., 

20.10.81 Annexure 'D). The said rep:esentatjon 

was rejected by the respondents in March, 1J89 

(flflexure 	. Thereafter the applicant 

submitted another representation to the secretary, 

Central Board of ixcise and Customs, New Deflii 

claiming that he i0eing an 5.C., his adhoc services 

should be counL-.d as regular service. This 

representation was also rejected by the resoondents 

in December, 1:L0 	(Arinexure 	'H'). 	Subsequently, 

the applicant filed this O.A. 	in 1)r2 praying 

the fo ilowthg re 1if : - 

"(A) The order of the Central Board of 
xcise and Customs, New Delhi as 

contained and communicated in the 
letter dated 13th 	ecember, 1O by 
the rssistant Collector of Central 
ixcise & Customs, Division II,Vadodara 
may be set aside alongwith the order 

puty collector 	P&) Customs and of De11 

Central Excj, Vadodara a 
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.d contained under letter dated 2nd iarch, 
8) at the Administrative Officer Hq) 
[stoms and Central xcis, Jadodara and 
rther the apclicants seniority may be 
dered to be ref ixed so as to count the 
nod of edhoc aointment as b.C. from 
)th October, 1)81 to 10th iay, 1)84 as 

>ntinuous length follOwe(a on regu lar basis 
)pOJritmeL1t o 

ie a;licant may be declared to be eli;ible 
>r consideration on the basis of such 

niority for appointment to the post of 
isector of Central ixcise & Customs in 
Ly of the collectorate of Central Excise 
id Customs, ithmedabad, Rakot or Vadodara; 

WO 

LS5 sczi other and furtner order or orders 
as may be thoupht fit in the interest of 
justice°. 

The res.oridents have cotesed the aplication. 

They have taken a preliminary ObjecLion that the 

applicant has not aroached this Tribunal within the 

time-limit. In the 	th relief is for counting 

Lhe 3ervice from 20.10.81 to 11.5.84. They have claimed 

that the a1ication is hoe1esse1y time oar ced. Thei 

have stated that tne latest r)rsenLatLon of tne 

alicant was rejected in 13.L.1fl0 and lie has not 

aroached this Tribunal within one year thereafter. 

Jn 30 tar as toe merits of LriE O.A. is concern-

eth ter have uthted that the apflcant was Promoted in 

Ocober, 1i81 the promotion order ind it very clear 

that the promotion was pureLy on aoc basis with the 
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following conditions :-• 

that the Group 'U' er1oyee o 
L)romoted wii1 not recjuest for 

regularisation against the os t 

to which they are a:oirited; 

that on becoming available of 

regular candidates against these 

.;OstS, these ad hoc apointees 

will e reverted to their rouo 'U' 

osts; 

that it will not bestow on him 

a claim for seniority in Grou  

grade above those who have been 
regularly romoted and the service 

rendered on ad hoc asis in Group 

crade will not count for the purpose 

of Sen lority/corif irrnat ion and for 

;romct ion to the next higher grade." 

4. 	They have stated that the GrOut. '.D' official 

should fulfil the following conditions for promot-

ion to the grade of LjDC against lO; reserved 

vacancy:- 

	

i) 	lO of the vacancies in the grade of 

Lower Division Clerk to be filled by 

direct recruitment will he reserved 
for eing filled up by Group 'i)' 
employees (borned on rquiar establ-
ishment) subject to th following 

conditions ndmeiy; 

	

(a) 	eiectthn would be made through a 
depart;aerital examination confined to 
such Group 'U' emeloyees who telfil 
L.e reqeixetp 	of rninUrun educational 

Jqua ilL ication, namely, matriculation 

of equivalent; 
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b) 	the maximum age for this examination 

would be 45 years 50 years for 

scheduled Caste or chedu1ed Tribe 

canaidates); 

(c) 	at least five y::ars SerV.LCa in Group 
would be essential; 

Ld) the maximum nunber of recruits oy 

this method would be limited to 10% 

of the vacancies in the cadre of loer 

division clerks occurthg in a year; 
unfilled vacancies would not be carried 
over . 

(2) Li ducationaill qualified iratory 

Attenders who have initially been 

racru:Lted throu.h Employ 	Fxchange 

can also cum. ate for the. )ost of 

Lower Division Clark against 10,: 

vdcanc.tes reserved for irouu 

em loyee;s by allowinq them to deduct 
the 	eriod of service rendered as 
Laborator1 Attender 	nc lading service, 
it any, 	in Group 	tUt  ear,  Liar, 	from 
their actual age fur the 	urpose of 
reckoriing age limit." 

S. 	The aaulicant had not satisfied the above 1. 

conditiuris at the time ci adhoc Lromotions and the 

headquarter's of reseondents had relaxed the 

coriditiocxs in the Recruitment rules in order to 

fill u..,  the osts ci: LDC which were not filled in 

due to nocu-availabilit. r of cand.dates from dtaf± 

belection coniriss ion. The a:licant was romoted 

on regular basis only irom 11.5. 1)34 when he 

k ILI, 	
fulfilled the conditions .s oar the Recruitment 

; 10 ; 



C_~ 4 
0lt 

S 

: ic ; 

Rul. They have stated that the adhoc promotions 

were he-hors x.ecruitmnent rules end hence that eriod 

oi service cannot count for seniority. In so :ar 

as tne question of reservation is concrrAed, the 

question will arise only to the dirct recruitment 

uota aid riot exceed 66.2/3 	. However, in the 

case of .rornotion of iDC, the quota is O%. Hence, 

r.sorvutiOn as not alicable. In short, they 

have stated that the aolicant was rist .rornoted aitr 

uridergoin: regular selection process .Ln 1i81 and 

as such the adhoc service cannot conrit for s.eriiority. 

6. 	r.Trivedi, the learned advocate for the 

applicant durinj the arguments stressed the soint 

that even though the api licant was romoted on adhoc 

basis he was continued without break and he was 

regularised as £C without being reverted to 

Group 'D', and he claims that the alicaat be 

treated to be as regular JJDC from the date of his 

initial aoointment as adhoc LDC. In this 

connection he supported his case by two juagments 

given in the case of K. 3alashacrruganathan V/s. 

Union of India and Ors. 4301 Swamy 's CAL Digest 

195/1 decided by the Madras Bench and in the case 
91 of Bikari Lal andOrs. V/s. iinistry of iater 

Resources, New Delhi & Anr. 46D Swamy*s c.L.Digest 

1 5/2 decided by the Principal Bench of C.A.T. 

according to which adhoc services gos followed by 

regulerisation can be counted for seniority. 

ssfaya, the learned advocate for the resPondents 
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on the contrary contended that the alicant was fully 

aware 	in 181 that he was :romoted on adhoc basis 

on a relaxation of the recruttment rules and therefore 

he cannot claim seniority from the date of his initial 

apoointment as it was not regular process of selection. 

in the first instance we may disoe of the. prelimnary 

objection raised by the Respondents regarding tiri-bar. 

It is seen that the Respondents had rejected the 

applicant.s last representatior on i3.l2.0 and he 

aporoached the Tribunal on 2.1.32 i.e., after a delay of 

about 20 days. We do not consider the delay at material 

and hence  the prelimnary objection is over-ruled. 

7. 	It is quite evident from the ord(-_--rs issued that 

the promotion of the aicat in liBi 	not madeppl  

according to the rules but was only made on adhoc basis. 

It has been held by the HorYble Supreme Court in 

state of 4adya Pradeshi90) 

4 SCC 24 wherein it was held that if the initial 

aoointment is not made acOrdinq to the rules, 

subsequent regularisation of the se:vice does not 

entitle him for the benefit of adhoc seivice for 

seniority. Seniority has reckoned from the date of 

regular apointment and not to he cOunted from the date 

of any adhoc arrangerrent. Again in D.ArawalVJs. 

tateofidh1radesh i) 2 SOC 553 	10 sc 

1311) it was decided kkxk by the •pex Court that an 

employee cannot claim the benefit. of officiation on 

adhoc basis even after being recularay  aepointed 

subsequently for the puroose of s eri:iori..ty. A 

constitution Bench of the Ilori'ble Supreme Court in 

10 
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O) 2 5CC 715; 	R1990 

Sc 16071 held as under;- 

"Once an incurrerit is appointd to a Dost according 
to rule, his seniority has to be counted from the 
date of his appointment and not according to the 
date of his confirmation. $Eriority cannot be 
determined on the sole test of confirmation, for, 
confirmation is one of the :i.ncJ-orious uncertainties 
of Government service depending neither on efficiency 
of the incuu'ent nor on the ava Ilahi. ii ty of 
substantive vacancies. The principle for deciding 
inter se seniority has to conform to the principles 
of equality spelt out by Arts. 14 and 16. The 
corollary of the above rule is that where the initial 
aPpointment is only ad hoc and not according to rules 
and made as a stop-gap arrargeru rit, the off iciaticn 
in such ost cannot b taken into account for 
considering the seniority". 

8. In view of the clear prononcment of the Hon'ble 

Supreme Court we are unable to aDreciate any merit in 

the Q.A. in view of the faCt that the appointment of the 

applicant as LDC in 1-81 was on adhoc basis after 

relaxation of the recruitment riies bJch was clearly 

brought out :—_t inLappointment. order. That being the 

case the a6noc service put, in by the applicant from 181 

to 184 cannot be counted for the purpose of seniority. 

The cases quoted by Shri Trivedi, learned counsel for the 

ao:licarit do not help his case. Accordingly, the Q.A. is 

dismissed. No order as to costs. 

T.N. 
 

	

13hat 	 V.Rdhakrishnan) 

	

rnerJ) 	 MeTiber(A) 

a ab. 


