CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

0.4.NO. 92 oF 1992
Feokx NI s

DATE OF DECISION 10-6-1994.

_Mr. Rafik Saiyed, ___Petitioner

Mr. K.C. Bhatt, _ Advocate for the Petitioner (%)

Versus
_Union of India & Ors., ~ Respondents
_Mr. Akil Kureshi, ~____ Advocate for the Respondent (s)

CORAM

The Hon’ble Mr. @, Radhakrishnan, Admn. Member.

The Hon’ble ¥.Dr. R.K. Saxena, Judicial Member.

JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?




Rafik Saiyed,
E.D.D.A./C.A.,
Mota Surka H/Q Sihor. - Applicant.

(Advocate: Mr. K.C. Bhatt)

Versus

1) Union of India through
The Director General
Department of Posts
Ministry of Communication
Patriiament Street,

New Delhi - 110 CC1.

2) The Chief Postmaster General

Gujarat Circle
Ahmedabad - 380 001.

3) The Postmaster General,
Rajkot Region, Rajkot.

4) The Senior Supdt. of Post Offices,
Bhavnagar Division
Bhavnagar.

5) The Asstt. Supdt. of Post Offices,
Bhavnagar Division
Bhavnagar. P Respondents.

(Advocates Mr. Akil Kureshi)

JUDGMENT

0.A.No. 92 OF 1992

Dates: 10-6-1994,

Per: Hon'ble Mr. V. Radhakrishnan, Admn. Member.

Heard Mr. K.C. Bhatt, learned advocate for the
applicant and Mr. Akil Kureshi, learned advocate for the

respordents.,

2 The applicant was appointed as EDDA at Mota Surka
Headquarters Sihor and he joined duties on 6-12-1989.
His services were terminated on 23-4-1991. He submitted

but
appeal to Sr. S.P.0. Bhavnagar against termination\with

/(.:A/‘ L‘ il s 3/m




/

A5

-
7

no result. The allegation of the applicant is that
his services were terminated in order to accomodate a
relative of the Asstt. Supdt of Post Offices. The
applicant, therefore, challenged the termination which
was done without following disciplinary procedure and
without following statutory provisions of the I.D. Act,
He claims that he was fully qualified for the post and
he had completed 507 days of service from 6.12.1989 to
26.4.,1991. He quoted several judgments in support of

his case. He has claimed the following reliefs:

"Relief(s) sought:-
In view of the facts mentioned in para-6

above the applicant prays for following relief:-

(i) The order of Asstt. Supdt. of Post Offices,
Bhavnagar Sub Dn.No.PF/EDA/Mota Surka dated
23=-4-921 be qugshed and set asdde.

(ii) The respondents be directed to re-instate the
applicant immediately and he should be
treated as re-instated as on 26-4-91 with all
consequential benéfits being treated as in
job from 26-4-91.

(iii)The respondents pleass be directed to pay the
cost of this application as the applicant is
very poor and very low paigwifrvant and
belongs to minofﬁéommunitgﬁbackward class.

(iv) Any other suitable relief may please be

granted.”

3 The respondents have filed reply. They have
stated that the applicant was appointed purely on
provisional and adhoc basis and his appointment was

liable to be terminated at any time without giving

B
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reasons or without issuing any notice. As the applicant

thece
had accepted / @onditions, he can not challenge the

termination. The contention of the respondents is that
as the applicant's appointment was purely provisional and
on
/adhoc basis, it was not necessary to follow statutory
provisions of I.Dw t. They have stated that Shri
, . Who . . ’
Sarvaiya/was selected in applicant's place, was fully
qualified. They have stated that Shri Sarvaiya has passed
1Cth Standard but the applicant had passed only 9th
standard, Because of certain lacuna in his recruitment/

- de novo procedure for recruitment was ordered in

November 1991.

4. The applicant has filed rejoinder. He denied that
he was appointed on provisicnal and adhoc basis. He has
reiterated that he worked for 507 days without any break.
has
He was appointed on a regular post, H¢/repeated the
allegaticn that he was terminated in order to accomodate
the brother of the A.S.P. He has stated that he has sent
the appeal to SSP Bhavnagar under Certificate of Posting
and produced xerox copies. He has stated that he is
fully qualified to pold the post of EDDA. He was

registered his—mame in Employment Exchange. The

respondents have given further reply to the re joinder.
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They have stated that even thouch the post of EDDA was
vacant, the applicant was appointed due to urgency as
procedural formalities took time for getting the post
filled on regular basis and in order toc carry on the
work,the applicant was appointed on adhoc basis. They

have stated that the applicant is not a resident of the

village, but he is resident of Scngadh.

They have denied
that the applicant gave any appeal. In view of the
above, the respondents have prayed for rejection of the
applicant's Original Application. The applicant has
given further rejoinder. He has repeated that he was
appointed against the regular vacant post. The
appointment of Shri Sarvaiya in place of the applicant
was irregular and illegal. The applicant has claimed

that he is resident of Sihor.

50 During the arguments Mr. K.C. Bhatt, learned
adgocate for the applicant stressed on the point that

in view of the very judgment of this Bench the Postal
Department is treated as Industry and the Industrial
Disputes Act applies to them. Hence the termination of
the services of the applicant without following legal
procedure under the Statute was illegal as the applicant
had completed 507 days of continuous service as EDDA,

Mr. Akil Kureshi, on behalf of the respondents, pointed

s~ D
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out that the appointment of the applicant was on adhoc
and temporary basis and liable to be terminated at any

copy of
time. He also produced{appointnent letter dated 3.1.1990
regulating the period of appointment to 90 cdays. He also
pointed out that the judgment of the High Court of Punjab
& Haryana in Civil Writ Petition No. 7897 of 22nd July,
1983 stating that the P & T Department is not an Industry

and hence provisicns of the I.D. Act could not apply to

this case.

6 It is seen that the respondents haw2 not denied the
fact that the applicant had worked for 507 days before
his services were terminated. In the first order, Ann .A-1
in
there was no pericd specified by the respondents and Ahe
orcder dated 3-1-9C produced by Mr. Akil Kureshi during
the hearing, it is specified that the appointment will be
for 90 days or until the regular appointment is made
whichever pericd is shorter. In this context
Mr. K.C. Bhatt, learned advocate for the applicant
to
objected/the production of this document at the hearing
stage and alleged that it was an after thought as this
document was not produced along with the written statement,
Even assuming that this letter was issued the pericd of

90 days expired on 2-4-90 but s+ill the applicant wae

continued in service upto 26-4-91 without fugther order.

o
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Hence it is not possible to accept the contention that

the appointment was made for fixed pericd.

T It is undisputed fact that the applicant had
completed 507 days and hence statutory procedure under
I.D.Act like notice and retrenchment compensation should
have been followed, as he had completed more than 240
days in the year prior to retrenchment. This was not
done in this case and this is a clear violation of the
I.D.Act provisions. The respondents have also not taken
the argument of P & T Department not being Industry in
the written statement. ©Only during argument Mr. Akil
Kureshi pointed out that P & T Department could not be

treated as Industry and referred to the decision of the

Pun jab & Haryana High Court's decision in Civil Writ
Petition No. 7897 of 22né July, 1983. This Bench of the
Tribunal has all along been holding that the P & T
Department is an Industry and hence subject to the
statutory provision of the I.D.Act. It has been decided,
for example, D.A.No.278/89 decided on 1.10.1991 that the
provisions of the I.D.Act would apply to an EDA as he
would be a workman as defined in I.D.Act. It has also
been decided in the case of R.Padmanabhanam Nair V/s.
Superintendent of Post Offices, 1993 SLR, CAT Ernakulam
Bench, page 610, that even a substitute who was allowed

to work in the post office continuously for a long time,
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is a workman under the I.DeAct and an action has to be
taken as per the provisions of the Acte.It is settled

law that P & T Department is an industry. Calcutta

Bench of Central Admni Tribunal in Ashok Kumar Sinha Vs.

Union of India & others 1989 Lab.I.C. 670 took this view

and it was based on the decision of Kerala High Court in

Kunjan Bhaskaran and Others Vse. Sub Divisional Officer

Telegraphse. Changanessary and Others,i983 Lab. I.Ce135.

Ahmedabad Bench of Central Admn.Tribunal also took the

same view in MeAesRukhari Vswelnion of India and Others

AIR 1989 (1) CAT 162. It is clear that P & T is an
industry and the applicant who was a .Extra Departmental
Agent - ¢« was a workmane As the applicant has completed
more than 240 days in a year prior to his termination,the
respondents could not terminate his service without
follewing the provisions of the I.DeAct as it would amount
to retrenchment. If the respondents did not want to allow
continue the applicant by giving him regular appointment

as EDDA, they were entitled to retrench the applicant,

but that could be done by following the provisions of
Section 25 F of the IeDeActe. In this view of the matter,

we hold that the action of the respondents in terminating
the services of the applicant was bad in law and it has

to be quashed @nd the applicint is entitled to reinstatement

in service as EDDA. Hence, we pass the following order ;

1)

ORDER

The application is allowed. The order
™N
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of the ASPO Bhavnagar dated 23.4.1991 be quashed and
set aside. The respondents are directed to reinstate
the applicant in service within one month from the date

of receipt of this judgment with full backwages. It
must be paid within four months from the date of the
receipt of this order. The respondents may terminate

the services of t he applicant,if they so desire, as
per the provisions of Industrial Disputes Act. The

application is disposed of accordingly. No order as to

costse
| \W‘L e k(/
— - - ,A-_..A,,_“7 ]
( DreR<.K.Saxena ) ( Veradhakrishnan )
Member (J) Member (a)
*TC
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All communications should be

A4 7| agdressed to the Registrar.
Supreme Court, by designation. ‘,ﬁ:rﬂ“d % SUPREME COURT
NOT by name “‘/
Telegraphic address :— INDIA

"SUPREMECO"

Dated New Delhi, the .14th. F ebruax.y,..1.995. . 19

. FROM Assistant Registrar,

Supreme Court of Indige.

TO\A Registrar,

Central Administrative Tribunzl,
Bench st Ahmedabacde

PETITION FOR SPECIAL LEAVE TO APPEAL(C) NO,1919 OF 1995

o . e

WL TH
'L - INTERLOCUTORY APPLICATION NOS.1 AND 2.
(Applications fof condonastich of delay and ex~parte s tay)
Union of India & Orse.. ee Petitionerxrs
."VS.
Raf ig Bac hubhai Saiyed «» Respondent
Sir,

I am directed to forward herewith for vour information

and necess ary & tich a certified copy of the Order of this

Court dated 13th January, 1995 passed in the matter zbove-

ment io ned.,
Please «knowledgs rsceipt,

Yours faithfully,

Encl. As above. /,7,\/—3 [yt e —

Ass istant Registrar
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A IN THE SUPREME COURT OF INDIA

%R

WNA K/ CIVIL APPELLATE JURISBICTION

Sup. C—52

2

 PETLTION FOR_SPEC IAL LEAVE TO APPEAL(CIVIL) ND.1919 OF 1995
" (Under Article 13 i

of the Constitution of Indig, from the
Judgment gnd Order dated 10th June, 1994 of the Central
Administrative Tribungl, Bsench at Abmedabad in O.A.

N0'92

of 1992)
Ao . yis @
INTERLOCUTORY APP LICATION NQ.]

m?_f'

572812

(Application for condonation of delay in f4l ing

the Sp

} 1.

3,

4.

S.

Rafiq
E.D.D.
Sihor,

COR AM:

\ prayer for an ex-parte order)

ecial Leave Petition)

AND
NLERL (C UTORY APPLICATION

Union of India, through the s
Direc tor General, Department of
Posts, Ministry of Communic ation,
Parliament Street, New Delhi-110 801,

(Application for stay by notice of motion with a

| Gertificd te be ¥we copy

The Chief Post master General,
Gujarat Circle, Ahmedabad=-380 001,

The Post Master Generagl,
Rajkot Region, Rajkot,

The Senhior Superintendent,
of Post Offices, Bhavhagar Division,
Bhavh agare

The Asstt. Supdt, of Post Offices,
Bhavhagar Division, Bhavh agar.

Beehubhai Saiyed,
Ao/coA.. Hot. Stl!'ka Ha‘d Juarter

Assistant Registrar (Jucd)

/57,/

SUF’&!* Cem af imelis

o ————————

ee Petitio ners

ee Respondent

13th January, 1995

HON'BLE MR, JUSTICE J.S5. VERMA
HON'BLE MR, JUSTICE K.S. PARIPOORNAN

For the Petitioners: Mr., V.R, Reddy, Additionasl Soliciter

Generzl of India

(Mr. K.K. Lghiri, Senior Advocate
(Mr, Krishan Mahajan 8 Ms. ARil
Katiysr, Advocates with him)

e 02/"
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TH PETITION FOR SPECIAL LEAVE TO APPEAL AND THE
= Covdondy anS

APPLICATION FOR; STAY .hovc-nent:lol%od buing called on for
hegring before this Court on the 13th day of January, 1995
UPON heagring Counsel for the Petitioners herein THIS COURT
while directing issue of notice to the Respondant harein
to show cause why del gy be not condoned and Special Lesave
and stay be not granted to the Petitioners herein to appsal
to this Court against the Judgment and Order of the High
Court abow-mentionad, DOTH ORDER that pending the hearing
and fingl disposal by this Court of the gpplication menticned
above for stay after notice, the oper ation of tha Judgment
and Order dated 10th June, 1994 of the Central Adminietrative
Tribungl, bench at Ahmedabad in O,A. No.,92 of 1992 be and is
hersby stayed;

AND THIS COURT DOTH FULRTHER ORDER THAT THIS ORDER
be punctually observed and casrried into execution by
all concarned;

WITNESS the Hon'ble Shri Aziz Mushabber Ahmadi,
Chief Justice of India, at the Supreme Court, New Delhi,
this the 13th day of Janhuaxy, 1995.

S’d] _
( K.C. SETHI )
DEPUTY REGISTR AR



ELATION(CIVIL) RO L.4919 OF 1995
1 TH

[HfERLL UTORY A4FPLIC 4110! '
(Application for condongtion of delay in
filinq the Special Legve P titwgh) e

AND

IHTERLOC UTORY APPLICATION RO,2
(Applicstion for exeparte stay

SUPREME COURT

 CRIMINAL/CIVIL APPELLATE JUR:S!*T!ON

XAPDPEN At
Union of Indiag . Ore, ee Fatitioners X
Rafig Bgc hubhai Saiyed y = +» "ospondent
QHDTQJMECTL 6 ISSUE OF SHOw CAUSE NOTICE
AND GRANT ING aAD=INTER IM/FX P ARTE “TAY. "
Reéspondeit
DAIED THIS THE 13TH DAY OF JANUARY, 1993,
LY
79

ce :ggé‘ﬁm. anil Kgti yar,

Engrossed by
the Fetitiomarse,

Examined bySBALED N B Advocate on Record for

Compared with SHRI
No, of folios Q; ‘ ‘Advocate on Record for
aN

Printed by : Evergreen Printers & Binders Oct. 90, 50,000 Copies
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

AH MFDABAD BENCH.

Py stamero. T of 1992.

rafik Rachubhai Saiyed. vv. Applicant,
v/s.
Union of India and others, .o Respondents,
URGENT NOTE

- The above named application has been fided on

Ao-2-92
dated-.'.........i... L]

The applicantis aggrieved of termination of his
service,

The applicant and his family are placedin Pitable
condition due to abrupt termination of services wdthbut
any fault. |

I undertake to remove all office'objections
if any found and in the interest of Jjustice, the matter

is required tobe posted on board early,

Ahmedabad,

2y ¥ (dr 5 A ‘4 & J«fv&«{»\,_
Date, Al et S °g( K.C.Bhatt )
p ~CIA -5 wed )
R P AVEED )" Signature of the applicant,




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

-

AHMEDABAD BENCH

Original Application No. //2/ of 1992,

Rafik Bachubhai Saiyed, sss, MApplicant,

v/8.

Union of India and others, & Rospondmﬁs.'

Subject title of the dase ;- ‘Terminatioﬁ of

Services,
I NDEX
Sl.No. Annexture Particula_rs. Page No,
Vi
Ol. - Application Memo. .
/Od. "A'.Ol A.SQP oBhaVnagfir L.NO. ' ,i :v; h’- :‘
’ B2/4/Mota Surka
dat e, 2-12-89,
03, A-02 Employment card, | b
04. A-Q3 A.S.P. Bhawnagar L,No. [ fo f”/

PF/EDA/Mota Surka
dt ] 23"'4""91 °

05, A-04 Appeal dated 27-4~91. AL




21
| o
060 A"OS L.NOONU/ EDA/s dto 7"5"91. Q, '1.
07. A-06 Minutes of monthly meeting 1—3

C8. A-07 Representation dt, g§-1-92 M’[
to P.M.G‘ Rajkoto

09. A-08 Regd, Ackt. - 2¢ P n),
10.  A-09 Letter dated 29-4-91 of 927 P 2¢—

geéy. National Unién,

Ahmedabad , ‘
| /& Qi}e\%‘l’
pate, Ao-R-T1- ( K.C.Bhatt )

.. Advocate of the applicant,

ot o ' Fone)
v - C R+ X ‘:cu“'?(db) N
Sg'é"ncc,[u\u. cg’( %bua capp

~
4
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Application under Section 19 of the

Administrative Tribumnal Act, 1985.‘ .

Date of filing

Registration No.

Registrar,

- IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH,

RAFIK BACHUBHAI SAIY FD eee  Applicant,

.Y/l.

~ (1) Union of India through e« Respondents,

The Director General

Department of Posts

Ministry of Communi eat ion

Parliament Street, Now Delni-110 QOL.
(2) The Chief Postmaster-General,

Gujarat Circle,

Ahmedabad-380 001.



.
n
as

(3) The Postmaster General,
.Rajkot Region, Ra jkot-360 OOl;
(4) The Senior Supdt, of Pest offices,
Bhavnagar Division,
Bhavaagar-354 001,
(5) The Asstt, Supdt. of Post offices,
Bhawnagar Division,
Bhavnagar-364 001,

1) Pparticularsof the applicant :-

i) Neme of the applicant : Rafik Saiyed.

ii1) Name of the father

L 13

Bachubhai Saixed.

s

iii) Age of the applicant Adult.

iv) Dcsign&tion and M E..DOD.AO/C‘AO

- particulars-of the office. Mota Surka H/Q Sihor,

v) Address for gervice .: R.B.Saiyed,
of notice, Ex, EDDA/CA Mota Surka,
Via, Sihor 364 240.

~

2) Particulars of the Kespondents :-

i) Name of the Respondent :- )
ii) Name of the father s - )
1ii) Age of respondents . ) A8 per cause

iv) Designation and particulars ) title,
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of office in which employed. )

v) Office address, | 0 As per cause
vi) Address for gervice of ) title,
notice, | | '

| )
3) Particulars of orders égainst which application B

is Iﬁade -

" The application is against thae folloﬁing érdef;
A) (i) order No. : PF /EDA/ Mota Surka,
(i1) Date, <3-4-91,
(iii) Passed by : Asstt, Supdt, of Postoffices,
BV West Sub Dn., Bhavnagar,
( Ann exture A~3);

B) Subject in Brief $-

The applicant wﬂé appointed'a$ EDDA/at
Mota Surka H/Q Sihor Vide A.S.P. Bhavnagar No.B2/4/Mote
gurka dt. 2-12-89 and he joined his duty w.e,f; §-12-89,

Tge A.S.P, BV Sub, bm, Bhavnagar;vghri H.P,
garvaiya terminated the serviées of the applic ant and
8ppointed sShri D,P.Sarvaiya the brother of the appbiﬁting
authority Sﬁri H.P.Sa}véiya.

The applicant submits that his éérvi}dé'

are terminated vide orders No.PF/EDA/tha'Shrka'dt;23-4;91.




14:
Without any fault of the‘aﬁpiicant; without.showiné.
him any reasocn, without asking any exﬁlahationvofnv'
the applicént, without initiating any action, udﬁﬁ;ut’
T
taking any action as per provisipns of section 25-F
0fT.D.Act with total malafide action of Syri H.P,

Sarvaiya to accommodate his own brother Shri D,p,

Sarvaiya who does not fulfil the required qualification
. . ; oo oy

for the appointment,
The applicant submits that he had immediately

preferred an appeal to the 3r, 3updt, of Post offices

Bhavnagar an appellate authority and he also approached

to the Postmaster- General, Rajkép Region, Rajkot

and also to the Secy, National Unign of EDAS xuﬁ";ho‘
hed also taken this issu? at Union Leyél with th?

sr., Sundt: 9f.Post offices Bhavnagar and phe”Pospmasper-
ge?eral Ra jkot RegioP‘Ra?kot but no authority has

taken ahy decision till today as §hri H.P, Sarvaiya

A.S.P. Bnavnagar the appointing authority has

appointed his own brother Shri D.P. Sarvaiya, Thus

S.8.Pe and P.M, G, have indirectly approved the action

of the A,S,P. and indtrectly rejecped the appeal




.
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e

of the applicant though they have not given anything
ig writing,

These authorities now-a~days in a préactice
not to decide any such appeal in writing so that
the applicants cannot approach to the Hon' ble Tribunal
in time and indirectly harassment to the applicant
by all authorities of 'the Department, Hence the

@pplicant has approached to the Hon'ble Tribunal for

Justice,

4) Jurisdiction of the Tribunal:-

The applicant declares that the subject

matter agdinst which he wants‘redréssal”is within
the Jurisdiction of the Tribunal,

5) Limitationg-

The applicant further declares that the
application is within the limitation prescribed in

Sec.2l' of Administrative Tribunal Act,l985;

6) Facts of the case :-

The facts of the case are given below:-

L)

6.1. The applicant states and submits that the




.s
(o))
.

post of EDDA/CA Mota Surka fall vacant due to

invalid retirement of Shri Rajebhai Gulabbhai - ;..
: - B

Saiyed‘w{e.f.}54§:1989, and the dpplicant was

@ppointed as EDDA/CA Mota Surka on vacant post “f.

vide A;S.P. BV Dn, Bhavnagar Letter No,B2/4/Mota

Surka dated 2-12-89 ( Annmexture A-1) and joined

as E.D.D.A./CA Mota Surka w. e.f. 6-12-1989.

642 The applicant states and submits
that shri H,P,Sarvaiya Asstt, Supdt, of Post dfffées.
Bhavnagar Sub-DivrlBhavnagar pas:termipgtg§L§pe
services of the applicant, without showiqg any

reasons, without any fault of the applicant, without

initiating any departmental actions as per rules,

without taeking any action under I.DiAct. with total

malafide intention and sppointed Shri D,P, Sarvaiya
his own brother who does not fulfill the reguired .

qualifications for the appointment as E,D,DA/CA,

K The applicant states and submits that

(R

he 1s possessing the requisite qualifications for

the eppointment as E.D,D.A, /C.A, and he also
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possess the Employment card and thefefor he wasg
appointed by Shri N.R,Trivedi the the A.S.P; Bhavmagar
Sub Dn, Bhavnagar, But Shri H.P.Sarvaiya the 8péointing
duthority who was transferred from Amrelj vice

ghri N.R,Trivedi and to accommodate his own brother

who is not possessing the requisite qualification

for the appointment of EDDA/CA, is appointed vide
orders No,PF/EDA/Mota Surka dt, R% 23-4-91 ( Annesture

A-3).

6.4, The applicant states and submits that
he is possessing theEducation qualification of
Std. Xth pass while Shri D.p, Sarvaiya whose Education

Qualification is std, VI pass,

Tge applicang ;ugmits that he is in
‘possession of Employment card whilé sShri D.P: Sarvaiya
does éot nossess Employment -card,
GROUND3 FOR THE RELI EF,
6.5, ‘The applicant states and submits that-he

wds regularly appointed on' clear vacant post of EDDA/CA
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Mota Surka H/Q Sihor vide A.S.P. Bhavnagar L.No.

B2/4/Mota Surka dated 2-12-89 ( Annexture A-1),

6e6e The applicant states and submits that
he has worked as EDDA/CA for the period from 6-12-1989

Y 9\
to 26—4-195@ l.e. for 5(C7 days one year three months

and <1 days without break prior to the date of

termination of his services,

€ele The applicant states and submits that
. : :

the action of the Asstt., Supdt, of Post offices

Bhavnagar Sub Div,, in terminating the services

of the applicant, is arbitrary, with malafide

intention, to accommodate his own brother, colourable

exercise of power hence bad in law and nullity.

€8, The applicant states and submits that

the action of the A.S.,P, BV sub Pn, is against the

principles ofnatural justice and violztive of

Article 311 (2) of the constitution of India, violative

of Article 14 ® andl6 of the Constitution of India,

6¢9. The applicant states and submits thst

the Hon'ble Supreme Court, Hontble High Courts and

Hontble Central Administrative Tribunals have given
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various judgements in this regard, Some of them are
as under»:-

i) C.A.T. Ahmedabad 0A/278/89 decided on }-}0—91.
ii) C.A.,T, Ahmedabad A,T.R.Dec.gq Part-12,

iii) A.T.H.Feb.,9yl Part-2 page 221,

B.S« Chopra & others V/s. Union of India & others

in 0,A.192/88 decided on 2-5-90,

+

Terminat;oq of services of emplqyée§ without
observing provisions of Section 25-F gf I{D.Act is
illegal and invaid and the employees coqt%n%e to bel
in service and employees continue to be,iﬁ-service

()

and they would be entitled to full back wages,

It is very well establise d by a series
of decisions'of the Hon!ble Supreme Court that non
observance of the conditions present a{nQa%ned iﬁ
| section 25-F of the I.D.Ac? render? ?heorderof

termination abj;intio void and such termination orders

are obviously non est,

iv) A.T.R.March 91 Part-3 pape 267 'CAT Ahmedabad

in OA 287/88 decidedon 18-4-90.

Termination of casual employee vho has continued



v
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in service for more ‘than oneAyear cannot be made
without following proper procedure and rules,
;5 BN A.T.J. 1983(1) page 408 supreme Court ‘of
India C.A.N0.1509 (NL) 'of 1987 decided on
16-12-87.
vi) A.T.Co 1987 (5) page 435 Supreme Court of India
WeP.N0.1670 of 1986 decided on 4-12-87 Para-5,
vii) AeTeCe1989 (9) page 357 C,A,T, Madras, 0,A,
No.759, 669 and 670 of 1987 decided on 12-7~88 .
viii) A.T.C.1987 (5) page 180 =z para-6,
Retrenchment- Casual labour-Casual labour
rendering continuous service for not les; than year,
Held- cannot ber etrenched without complying with “

section Z5-F Industrial Dispute Act,1947.
(ix) A.TeCs,1987 (5) page 228 Supreme Court of
Indig W,P.'STS/S&, 302/86 decided on 27-10-87,
Labour Law-Absorption Daily réted ecasual labour
in P & T, Deptt. doing work similar to ax that
of regular wofker of the Department-3cheme

directed to be made f or absorption of the

cdsual laboourers continuously working in the
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Department for more than one year,

7) Details of remedies exhausted $ -

The applicant has preferred an appegl on
27-4-91 ( Annexture A-4{) énd also to the‘P;éié;:b}"
name oﬁ 8—1452 ( Anngxture A—7); T%e applicanplhag
also approached t; the S.3.P. appellate author;ty through
Union'on 7=5-91 ( Anne;ture 4;5) and also in themonthly
meeting with the 8,3,P, on30-12-91 ( Annexture A-g), The
3.3.Pe Bhavpagar and P,M,G, Rajkot haye indi;gctly
approved the action of the A.S.P;Bhavnagar Sub, Dn, and

"ﬁoig R
indirectly rejected the appeal of the applicant th:@&éh

b

they have not given anything in yriting and no -
action or direction are given to the appointing authority

i.e, Shri H.P.S<rvaiya the A,3,P, Bhavnagar Sub,

Division,
8) Matter not pending with any other Court ‘
etc,

The applicant further declares that

the matter regarding with this application hs

------------
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been made, is not pendingbefore any Court of law
oY &ny ether authoi‘ityor any other bench of the Tribunai,

9) Relief (s) Sought ;-

In view of the facts mentioned in para-¢ ab;)ve the

applicant prays for following relief:-

1) The order of Asstt, Supdt. of Post offices,Bha{magar ‘ ’
Sub Dn.NO.P’F/EDA/Mota Surka dated 23-4-91 be quashed and
set aside,

i1) The respondents be directed to re-insta:ce' the

applicant 1mmediately‘a;zd‘he should be treated as re.instated

as on 26-4-91 with all consequential benefits being treated

as in job from 26-4-91,

(1135% The respondents please be directed to pay. the cost ‘:
of this.application as-the-applicant is verypoor and very low

paid servant and belongs to minore commnity backward class,

(iv) Any other suitable relief may pleasebe grémevd.

10) 1Interim order if any prayed for;-

The respondents be directed to take the.applicant on duty

immediately and to continue him on Job till the final d ecision
on this apnlication by the Honkble Tribuhal.
‘:11) des 0 Niloo.o.o-

12) Particulars of the Postal order in respect of the application
fee of Rs,50/-. No. of I,p.0 Dﬁ«? 296242 BKQ}’WF{‘)L{S
NG coli€cts sl
Pateof issye, \&- Fost office at : Appedabad,

N\ G
72
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13) List of enclosures ‘-

-—-=~ Annexture herewithe—-

VERIFIcATTIO N

I, Rafik Saiyed s/o. Bachubhai Saiyed Ex,EDDA/CA
Mot a Surka H/Q Sihor ape adult, resident of Sihor,
do hereby verify that the contents of this application

are true to my personal knowledge and belief, I have

ROt suppressed any material facts,

Ahmedabad, .

IANRS

(
P
N RS

B R
Date, A& -A“7) _ ( R.B.Saiyed )

S8ignature of applicant,

Identified by me;

/< ’ "

( K.CyBhatt ) —
dvocat e,

filed by My, «.C"@Lf_;%

& ‘*5‘* t’d 180 ide catl or i Efltlﬂnﬁls
i arAy A Af, g a
W'”\.e-;\, 13 S3T & o
k S O . l,a!.’

Pieag Coryy O s g )
TEY SeEamd hot Serve
vBler gide d te

D({.Registrar

22 29% e prues o A'bad Wench

%20 Bamch
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English Translation of letter No. B2/4/Mota Surka

dated 02-12-'89 from Asstt. Supdt. ofvpost office
Bhavnagar Sub Dn., Bhavnagar.

——__.__._.—_.-.-

It is hereby ordered to relieve Shri Rajebhai
Gulabbhai Saiyad EDA Motg Surka Line, Sihor S.0. has

produced medical unfit certificate of Board of Referies -

Shital Hospital, Bhavnagar for voluntary retirement.

The sub-post master Sihor will take up Shri

Rafiq B- Saiyad C/o B, R. Salyad on service and relieve
Shri Rajebhai immediately,

The appointment of Shri Rafiq is temporary and
he will be discharged at any time.

sd/ |

( N. R. TRIVEDI) |
Asstt. Supdt, of Post Offices| |
Bhavna%ar Sub-Division
havnagar.

Copy to :
i) The S.P.M., Sihor

1i) The B.P.M. Motg Surka, Sihor

111) Shri Rajebhail Gulabbhai Saiyad, Sihor.

JWE COPY
18 lheper——"
K. C. BHATT

B,A. LB, ADVOCATR
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', uum-l\llcgcd nlause .of vo.rr/posithon by A@Oa.ahummar )
Wust 8/Rnelhavnagar in ixregul X appointmont of nw
bruther 4y L Hota surka BO of Bihox Bau. ,

. lwbpu.ct.uq ..ix:. v

Y g
! ld.ndly :oool}.uct Adlocusslon during moathly mcti.nq oz
" 2nd inutte - K ,
1) chri R B Baiyod wag wor-dng as EDA x-:ot;a Surka B.o. fox
Yast 17 months. 1'4s appodntmont toolk place on humunitardsa
Cgrwand wo hig gra.d fathere wua‘uorking a8 LDA Mota Surka LQO
" buring hdo 17 roathy® uurv.tco thore wvas not a singla oowla.im:
ugalinut hime
2) sard R D Salyaecd.do ncving an Ryloyma xt CArd rogi.nwmd
at gerial 110.81/71 (2)=C-6 (zexox copy encloscd)s
3)  Ho Mg passed Std.Xth which f£ulfils proscribed educas
tional roquiraac:t for uppointment of LDA (xwrox copy anclopuwd )
4) 1o i o rusidont of Gihorx which dis houd quartex of LDA
Mota Surka (post in quest on) aad his saloxy belng paid
through Sihor S.0e ‘
cir, looking to tha a ove facts wa foax thas surd
servalyae Asi0d Bhavnagar 3 Woat S/baslhiavnagar has minusod
! 5 K5 po.,ition in wopeinting hds hrotrox in placa of ghed °
- R D ouiycde, I‘ 4o higily imaoralsuvea he has not o.mowod i
Mnimuu duL:uer of hia poste A3 pul convantion o2 thu Dupaste y
went uvan. Cux:z.ng thu uc\u.‘xnau.on a cortificato hag to ba
tunderod r.hut:. a0 nuar rolutiveg are appearing in tha oxanie
nution® by all the invigilators. In this casa ha has appoine=
twl Lis oun brother which As highly dmpropale tla has not
sliown Cven §Cant redpect ¢or the dignity «nd dacom.m of hia
02dca, (ASPOU Baavacgur W eat o/Dasliavnogurle

g

rurthaervore, Shicd D2 sexrvaiya 48 not fulfilling adnimuan
reaul raacat for appointmoat 33 he 1a only StideVIth passed and
he 45 wot haeving a valid &-ployment Card which clogrly shows

ca & o8

K. C L::’!AT'
B,A. bL,B, ADVOCATE
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shgws thal special-favour and nepotism have been practised

I am quoting epigram of World remouned authox, Eric Frame

in his book ®"Animal Farm®,®All &ure equals, but soma are more
cquals than others", Sir, we want all equalas, :

In view of cur sbove submission wa feel Shri Baiyed -
13 doprived of natural justice though he poaaassél high and
battor qualificationa than the present gppointee and should
be appointed regularising the appointmant mado,

Wa therefore, request you to look into thea mattex
porsonally and do naedful at the carliest,

Thainking you,
Youras Faithfully
./
Coom
|
( J 1 Sheh )
Secraetary ’
NU EDA/BPM, Bhavnagare
Copy to 3

1) Shri C B Parmar, Clrcle Secrctary Ngtional Union,
Gujarat CGlxclo,at Palanpurs

TRUE COPY
K. cu‘“eé’?%?/ :

BA. LE,B, ADVQEATR




:~L;i.nut_eﬁ of mo 'H.hly ’lﬂvt..tln-; with LJC‘\'&OTXL]_ Union BI M g L Ehgvnhj\r 3
Jai held on 30212291 at 17=00 Hrs. in the chonber of S5¥0g,  Bhavnajar,

— “"““‘O N=0wNe0s050802000=0 60w DV (..zQL-qu;.ﬂ;..l')u(,n\:)uﬂn()tzf‘ln!);’)nf)xz\,.,..\ ‘alalal a0

= The following were present - . 4"5 \
b
g?)‘{ g‘lil L:m ‘r’ii{jeocti §S}?OS" o S aear
: Cobe ] ¢ DT &se (HQ) Bliavnavar
(3) shri Wi, Menjee ,
(1) <ShriVv,s, HinbLark l’rt, ident LD&
(Rtdy M)
%

1he following itens vere discussed i
Lespatch of malls of 7 og of Shetrunii Dam,
- This will Letakenup aYalnm with the S.T,'\'?.chori/ty.
Iciue o:r appointment order in case of EDA Surnivas and V adia. |
- ,\,Ldilg.d report from conocrned SDI (L) will Le' Callcd £or.'

Yo fi\n allowances for {ive nour., as per duty lrs, ca e o£ LD«
Bhandaria (Palitenc) and lupavati (Jurig.dm.r) ,

-~ Yoth thg cases will be rec :'azrdncd.
Yronsfer the work of Rajasthali Lo, to Vadis 20 whidn was
{ revious ly alloted to LDi Senjalia EO, '
villzoje worlt transferrcd to Mokhadka IO w, ¢, fo 25-1-21"ang
over night detention of nails, {TAC
1o £ix pay nf Shiri LeJ. "rivedi LD V:Lj.:»y.mdi for % hrs,.
- '1‘}xe,jéase is under correspondence, | |

“o reduee tha duty hours from 7 hrs, to 5 lirs, s Dur rulc..,' Cace]
of Shri Wi, D;;\\*ckllaria EDe Rhari/mhadrod. il

The matter ic under examingtion, _ AR

~

- &8 per this office record midle conveyad by So%, M7S,~°

Crint of jratiuty to Lx-ED.. Motasuria (Sihor).
N your for paynent order, (I/C)

Shri D.C. larmani Ll Rova LO ganccra SO As not getting ellowonce
tor 5 hrese as per waorking hrs, o

+« This will ko exandned, C ,

exzaminaotion, ',‘

comne of lcsuce. ) ) ,
To jive copy of scnlority list of &D Il and EDDA in L},.t. lm.

- %he yrodetion list

, +s
fimovil of Shri R.b. Saiyad E.U.o tota Surka(sihor) Ly #5i9s
LV owest, S/un, ‘ '

. rlrend tered, (I/C) o T
_ Lcaove procedure is elrwady orcereds ( td 8t ee 20 e

§1 )
M k‘k B

- 45 per the public complaint since 25-1-0) and the Khijauia ™

it le not poscille to transfer tle villaje in senje li :' Cue to

Convey.noe of bags of liedida FO & Motivadal L0 thrcuqh B, Bus, *

- Sanction has Leen dssued Ly R, C. on 20-12-91 and sent Led

Yo iccue annointm,m. orders to ELDAS/BI'lMs who ho., pa sed Pp_:?‘;q.azx"

- 1} ¢ matter ic sulijudice, ¥ h\.- seine will Le ckudcd on out. £l :

TRUE COPY -~ 7" oo

of E. D, Lmployees is.under Pmp&fakio"‘"
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; . R 2 Baiyed

T Mota Burka
Ta t Bihor
Dist, Bhavnager
Dt. ¢ /1/1992

To

8hri I.M,G.EKhan
Postmastor General
Rajkot Region

Bub : Irregular appolintment es BDA Mote Burke in place of me
1

; Respected S8Sir,

I the uadersigned was appeinted as EDA
Bhavaiagar No, B2/Mota Surka dtd, 2/1 2/8
Mota Burke for 17 wmonthe,
tarian grounds gas ny grandf
BO. During my 17 months'®
complaint against me,

I am else having Bmpleymant Bxochange Registration Card No,
81/71(2)-0-6 and have also boen fulfilling the prescribed
educational Qualification requirement for appointment es EDA,

an I have pacned £td,Xth (rBO), Purther, I am & resident. of
Mota Burka, :

Mota Durka vide ASP(W)
9 and I werked es EDA
'Y appeintment was made on humani-
ather was vorking as EUA Mota ©urka
scxvioe, there was not e single

All of n sulden, after 17 months of my soervice, I wne relieve !

from the service and surprisingly youngex brother of Shri
Barvaiya, ASPOs, Bhavnagar VWest 8/Dn, Bhavnagar Mr D P Sarvai s
wem appointed vide his own iees ABPOs BV Weot Bub Dn, Office '
Order lo. PF/EDA/Mota Surka/BY dtde 23/4/91 and % my services
were terminated without asaigning any reason, Thus ASIOm We ¢
0.Dn, Bhavnagar misuned hie rosition in appointing his brothor.
Not only that, but My D P 8arvaiya, tho Precent EDA of Motae
Surka io not fulfilling minimum requirement of aualifications,
ar he is only Std, VI peassed and also do not Doesese a valid
Employment Exchange Regietration Card at the time of appoiat-
ment. Thur, by ucing hia good offices and meking epeoial

favour end nepotism, an eligible candidate like me has been
mado witheut job,

In thie Gonnoxion, I also reproeanted to the 88P Zhavnagar
vide my :epresontation dtd. 7/5/91 vith no fruitful results.,

In view of abeve, . most bunbly reques . your honour to kindly
deign into the matier and impart me with Justice by appointing

me on the pon$ of EDA Mota Burks end alec olub my previous
service of 17 months aleagwith my appointment,

Thanking your hoenour and hoping

to be faveured with ind
consideration,

Yoursas faithfully,

TRUE COPY N2 (A
/ Lt (R B Baiyed)
k. CEhATT
B,A. LE,B, ADVOCATE
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J. H. Shah
P A BYH.O. 364001

To

The sr. Supdt. of Post office,
Bhavnagar Division,
Bhavnagar.

Sub Monthly meeting Agenda.

et & Yoo letter No. D2/30 Union atc. 12-04-1992,

It is requested to add the following item as

immergent case in the agenda submitted on 22/4 fop monthly
meeting of NUEDA/BPM,

5) Without showing any reason, Shri R. B. Saiyed EDA
Mota Surka, sihor. So whose continuous service

of 17 months (2/28~12—‘89 to 25-04-'91) ig '
discharged by A.S.P, ¥est Dn,

J. H. Shah
Secretary
e gy 5§ P ’:“mp 1
TRUE CUI Y National Union BPM/EDA
o A0. 0L
‘ nf Ky~

7 ~“Bhavnagar Branch, Bhavnagar.
K. C. BHATI

B.A. LE,B, ADVOCATE



Advocate:- P, No. %’ // /] 5"”«/1{.«.@.

K. C. BHATT

*2, ADYOCATR
8, MINA FILATS
OFPP?, RADHN VALLASH MANDIR
JAWAHAR G N ROAD,
MANINAC AL, AHIATDABAD-8,

COURT AT Fhyomectabr o.of
of 197

l Appellant
} Petitioner

Applicant
Complainant
| Plaintiff

o1 i l Respondent
Opponent
\ l Accused
l Defendant

I/We the undersigned Appaliant / Petitioner } Applicant /| Complainant
Plaintiff / Respondant | Opponent | Aceused”/ Defendant do hereby appoint
and retain Kj C. BHATT Advocate to
act, appear and plead, to diigedd. i WOWEEATBe court or to withdraw the
money from the court, to receive monay from defendant cutside Court for
me/us in the above Petiton/Appa2al/Application/Case/Suit to conduct and
prosecute the same and all proceedings that may be taken in respect of
any application connected with the same, to instruct other Legal Practitioner
and to do all other acts which may be necessary in the course for the
prosecution of the said cause & execution proceedings till the satisfaction
s ~ of decree. |/we assure that, itis my/our responsibilities to appear in the Court

at every adjcurnments and to make the assurances of other adjournments
of this case. In witness thereof|/We have put my/our signature hereunder.

19 M

Dated this the day of [~ b 19 /_-

ACCEPTFD BY

( [ 2= AW " a
K. C. BHATT \ s L
\ y / ~v V’ e’“ )_/2 )i
. advdbiedB.B, ADYOCATR 2462 Of) UL
: 8, MINA FLATS C /A /3. Seel T‘«\

OPP?, RADHAN VALLABH MANDIR
JAWAHAR CHOWK ROAD,
MANINAGAR, AHMEDABAD-8.
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL

ORIGINAL APPLICATION NO.92 of 1992.

R.B. Saiyec. Applicant

V/Se
Union of India & Orse. Respondents.

Written Reply on behalf of

the respondents.

g, H-ly CL ool o
working as S, SA«PQ‘\ 0 Pos P08 I2 P ce of the

respondent NO, éﬁ herein, do hereby in
reply to the bbove mentionec original application

o state and submit as follows 3
T
10)" _C\ ,)/’
\fGW eQQFSp I have perssed the relevant papers and files
WA UX{F(’ pertaining to the above application and I am conversant

f;a OXN) with the facts of the case. I am authorised to file this

reply on behalf of the respondents herein.

24 At the outset I say and submit that the
application is misconceived, untenable and requires

to be rejected,

3. At the outset I say and submit that no part

of the applicetion shall be deemec to have been admitted by th

the respondents unless specifically stated 80 herein.
All the statements, averments and allegations contained in

the apolicaticn shall be deemed to have been denied by the

L 2 ] 2 ® e
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respondents unless specifically admitted by me heree=

inaftero

4, At the outset I further say and submit that
the applicant was eppointec purely on provisional

and ad=hoc basis and his appointment was liable to be
terminated at any time without giving reasons or
without issuing any notice. I say that the applicant
had acc@ptec his appointment on the post mX in
guestion on the said basis and he therefore, cannot
now challenge the termination effectec by the

respondent=authorities. It is further submitted that

the applicant was appointec on provigional basis

‘. without going through the reguler formelities of
selection process and the applicant's appointment
therefore, was purely ad hoc in nature and was liable
to be terminatecd at any time without assigning any

recson,.

Be In reply to para-3(B) of the application

I say that the apolicant had made incorrect statement
in this paragraph. I say that the applicant has made
felse statements cdeliberately witha view to misleading

this Honoureble Tribunal and the application is required

{

to be rejected on this ground alone. It is submitted
that it was not reguirec to follow the procedure
prescribed under section 25F of the Industrial

Disputes Act, 1947, in the case of the applicant in
view of the fact that the applicent's appointments was
purely provisional and of ad=hoc nature, It is, denied
that the applicant's appointment was terminated with
mala fide intention to accommodate Shri D.P.Sarvaiva.

It is denied that said Shri D.P.Sarveiva does not fulfil

the required gualification for the appointment in question.




S

It is specifically denied that the applicant had made
any appeal to the Senior Superintendent of Post Offices,
Bhavnagar as alleged in the said paragraphe. 1 say that
the applicant has made a false statement in this regard.
It is submitted that the alleged appeal dated 27.4.1991
claimec to have been made by the applicant through the
S.5.P.0s Bhavnagar Division, Bhavnagar is not received
by the respondents till this cate and the applicant has
made false statement deliberaztely with a view to mis-
leading this Hon'ble Tribunal on this points. It is
pertinent to note that the apolicant who has made an
apolication to the Postmaster General, Rajkot Region,
Rajkot on 8.1.1992 has not mentioned about the said
appeal dated 27.4.1991 alleged to have been made to
through the 35.5.P.0.7 Bhavnagar Division, Bhavnagar,

which clearly establishes that the applicant has never

made any appeal dated 27.4.91 as claimed by him. I
therefore, submit that the applicant has thus not availed
of the departmental remedies available to him and on

this ground also the application is required to be
rejected, It is further submitted that as stated earlier
the applicant's appointment was provisional and ad hoc a
and liable to be terminated at any time without assigning
any reason. I say that the applicant's services were
terminated when Shri D.P.Sarvaiya, who is a RkScheduled
Caste candidate had been selected and appointed provi=-
sionally vide order dated 27.4.1991 as he was fulfilling
the required gqualifications for the appointment. I says
that said Shri D.P.Sarvaiva was appointed on the post

in question after following prescribed recruitment
procedure. It is also pertinent to note that the applicant

who is questioning the appointment of said Shri
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D.P.Sarvaiva has not joined him as party-respondent
to the application. Under the circumstances I submit
that the present application deserves to be rejecteu

on the ground of non-joinder Of necessary partye

6. In reply to paras-4 and 5 of the application
I deny that this Hon'ble Tribunal hes jurisdiction to
try the present application or that the same is filed

within the period of limitation prescribed under law.

1w In reply to para-6.1 of the application I

say that the contents of the same are incorrect and

I deny the same, I say that the post of Extra Depart-
mental Agent, Mota Surka, H.Q. Sihor had falled vacant
due to invalid retirement of one Shri R.S.Saiyed. The
applicant was appointed provisionally with effect from

6th December 1989,

8. In reply to para-6.2 of the application I say
that the contents of the same are incorrect and I deny
the same. I say that the applicant's appointments was
provisional and purely ad hoc basis and liable to be
terminated at any time without assigning any reasons.

. I say that provisional appointment was liable to be
discontinued also in the event of regular aponointment
being made on the said post. It is denied that the
action on the part of the respondents is mala £fide.
It is further denied that said Shri D.P.Sarvaiya does
not fulfil the reguired qualification for appointment
as Extra Departmental Agents. It is submitted that

said shri D.P.Sarvaiva is a sche uled caste candidate.

9, In reply to para=-6.3 of the application I
say that the contents of the same are incorrect and I

deny the same. I deny that the applicant poOssesses




requisite qualifications for the appointment as E.D.D.A,
C.A I say that the applicant is residing at Songadh
Village and not at Mota Surkha or Sihor. A COpYy of the
written statement dated 4.3.1992 of Shri B.R. Salyed,
Sihor S.0., father of the applicant is annexed hereto

and marked Annexure-Rl. I say that as per the Regulations
the Extra Departmental Mail Carrier should reside in

the station of the Main Post Office or at the place

from where mail originated or terminated. i.e they
should be permanent residents of the delivery jurisdic-
tion of the Post Office vide Rule 5(ii) of Section=II

of the Method of Recruitment of posts and Telegraphs
Extra Degartmental Agents (Conduct & Setrvice) Rules,
1964, The E.D.D.A./C.A. Mota Surkha H.Q. at Sihor is
conveying mails from Sihor Sub-Post Office to Mota =
Ssurkha Branch Post Office and vice versa and effects
delivery of the mails at Mota Surkha village under the
said BranchOOffice, It is submitted that said Shri
D.P.Sarvaiva had passed 10th Standard i.e. old 5.5.C.
fail, whereas the applicant has passec only 9th standard.
The applicant is thus not eligible to hold the post of
E.D.D.A./C.A., Mota Surkha. It is denied that the appli-
cant was appointec provisional for his possessing
employment carde. It is denied that said Shri D.P.Sarvaiya
possesses lower educational qualifications than the
applicant. I say that said sShri D.P.Sarvaiya is a
Scheduled caste candidate and looking to the shortfall
of percentage of reservation also the selection of said
Shri Sarvaiya is justified. It is however, submitted
that on account of certain lacuna in the procedure of

recruitment de-mpvo procedure for recruitment is ordered
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vide order dated 18.11.1991, However, this does not
mean that the applicant is eligible for the appointment
in guestion nor does the terminction of the applicant

become invalid.

10, In reply to para=6.4 of the application

I saya that the contents of the same are incorrect

and I deny the same. It is submitted that the applicant
possesses 9th standard pass vide his own application

dated 23.11.85(copy at Annexure-R2) where as sald shri

D.P. Sarvaiya has passed 10th standard. Hereto annexed

and marked Annexure R3 is a copy of the certificate of

har said Shri D.P.Sarveiya showing that he has paésed 1Cth
stendard examination. I say that the applicant's posse-
ssing Employment Cerd does not give him any richt to be

appointed on the postin guesticn.

-t

11, In reply to para=6.5 of the application say
that the contents of the same are incorrect and I deny
the same. I deny that the applicant was regularly appointed

on the post in questicn. I say that the applicant's

appointment was provisional and ad hoc basis.

. 12. In reply to para-6.6 of the application I
saya that the applicent's tenure on the said post
does not cive permanency and his appointment was purely

provisional and of ad hoc nature.

13. In reply to para-6.7 of the application I

saya that the contents of the same are incorrect and

deny the same. I deny that the actiocn on the part of

the respondent authcorities in terminating the services

of the apclicant is arbitrary or with mala fide intention
or the same is colourable exercise of power or is bad

in lawe

LN 7 LN 4
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14, In reply to para-6.8 of the application
¥ Bays thekxcherapnlizznctsxirruxexpx I deny that
the action of the respondents is against the principles

of

natural justice or is violative of Articles 311(2)

or Articles 14 & 16 of the Constitution of India.

15. In reply to para-6.9 of the application I say
that the decisions cited by the applicant are of no
relevance in the present appliceticn. It is deniecd that
the provisions of Section 25P of the Industrial Disputes
Act, 1947, are not followec or that therefore, the action
of the respondents is illegal or invealid. I deny that

the applicent is entiled to back wages. I say that the
applicant who is invoking provisions of Section 2Z5P of
the Industrial Disputes Act, 1947, is required to be

relegated to the Industrial Forum,

16. In reply to para-7 of the application, I say
thet the contents of the same are incorrect and I deny
the came. As stated earlier, it is specifically deniec
that the applicant has made an appeal dated 27.4.,1991
as alleged. I, therefore, submit theat the applicant has

not availed of the Departmental remecies availeble to him,

17. In reply to para-9 of the application I say that
the reliefs claimec therein can not be greanted and the

apolication is reguired to be rejected.

18. In reply to para-10 of the applicetion, I say
that the interim relief prayed for by the apolicant can

not be granted.

Ahmedzbade.
Dt"O:?-lggz. \Qgtléjzf\,/ﬁ__,43\49»7
« % -
y—eri ficarion wa g Qlanuy, Higa.x "
Senior Superintcndont of Pest Off.e



Verification

1, H ’),) Cj/\ékx%w 4

u‘-j/"L,
working as Q,\(‘ Svk’\pg\”/} w:Ltlf?{\’tTgN;esponaent No

e TS,

herein, do hereby verify and state that what is stated
above is ture to my knowledge and information and I believe
the same to be ture. I have not suppressed any material facts.

Iy
Verified at Ahmedabad on this LQ__‘/—Z\ day of xume 1992,

Akil Kureshi
Aca sC

m G GTRR,, Hia1 K A8

Sendor Superinendent of Post Oftt es
Dhemeagar Do., Bhavnagar 364 6"

“““‘ﬂﬁf{ b«mc/e@

earyed

R | @) r 4
‘espon“ent . 9 second SQ?

Copy swi --CQ/AMWW & other side

2l‘f/ 7/{7.~ A/D/

DS’Regist.rarCA'I‘ ®» V\’/’)
A’bad Bench L
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IN THE C EN TRAL ADMINISTRATIVE TRI BUNAL

A Y
D by AHMEDABAD BENCH.,
L .
S WA
Yo A\ 2 R _ -
OJJ -~ \\J&, original Application No, 92 of 1992,
X ? N
Rafik Bachubhai Saiyed A Applicant,
¥/s.
Union of India and others, Cees Respondents,
AFFID AVIT-IN-RE-JOINDER,
I, Rafik Bachubhai S2iyed, FX,EDDA/CA Mota Surka
Be0. H/Qe Sihor, Adult, the applicant in the above said
0.A., do hereby state on solem affirmation as wder :-
2) That the Respondents have filed & reply 2nd a
copy o f the said reply is served to me,
3) I have read the said reply. The contents of the
i reply which are not specifically admitted in the

rejoinder affidavit are not true and hence not
admitted,
With reference to para-2 it is denied that the

M‘L application is misconceived and untenable,

5/\*\




..

It is submitted that the application is in detail
and discloses necessary and material circumstances
and facts,

5) With reference to para-4, It is not t rue

that the aPp&icant was appointed on provisional and
ad-hoc basis;

The appiiéant'was appointed on temporary
basis onquite vacant post &s per departmental
Rules and Regulat;9ps and hg wrked on Juite vacant
post we. e, fv 6-12-89 to 26-4-91 i.e., for 507 days
i,e, one year S'months and 21 days contineously

without any bresk,

The applicant states and submits that

¢

all appointment orders are issued temporary and
the required conditions is put up in the appoint-

ment orders but the appointing authorities cannot

use it arbitrary and with malafide intention.

The applicant states and submits that
as per orders from the P.M.G, Ahmeddbad under
No.VIG-11/88-89/8ep.88 dated 5-10-88 (Annexture X

pdge )e




s
(e N
e

Column .4 :- Reads as under, x
In cases of the resignation of the incumbents,
advance action should be taken to fill up the post
befaré the resignation is accepted, Resignation should
not be accepted unless and until formalities are
completed to fill up the post, ( Amnexture X page ) e
The applicant.submits that the pre-appointment
formalities were completed and there and there ofter
the applicant w2s a@ppointed on quite vacant.post due
to acceptince of resignation as per instructions
from the P.M.G, as sbove,- .
The applicant states and submits that the
Chief Postmaster-nfeneral, Ahmedabad ® had introduced:
a monthly statement .vide his letter No,Staff/24-19/
Rlg/Corr dated 16-6-89 that the appointing authority
will submit 2 monthly 'statement to its higher
'authority.i.e. the Supdt, of Poét offices vho will
submit & monthly statement to the D,P,S. on 10th
of the following month and the D,P.S. will scrutinise
the staténent received by them and will take nec essary
action to regularise nending sppointment cases

(Avlvl OV g
- SR e
¥ L > X"lj .
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The A;S.P.'BhavnagarWest Dn, had not. shown this
case of EDA Mota Suxkax surka as pending in the
monthly statement &s pre-appointmeht formelities
were already comple?e@ before accepting the
rgsignation and phe applicantvs regularly appointed
on quite vacant post and as sgch this wes nét the
?ending:case hénce the 4,3,P. BV, Un, west had
not shown this cése as pending in the monthly
statement.

The applicént states and submits that
gari H.P.Sarvaiya A.S.f. Bv,xS/Dn with malafide
intention to appoint his own broth er hadvillegally
terﬁinated the services of tpe.applicant and
appointed his ovm broﬁher Shri R.P, Sarvaiya on
provisional basis ( Amexture A-3 pége 19).

The applicant‘states and submits that What
were the Circumstaﬁces to .appoint Shriin.?fSarvaiya
a brother of.appointing authority to appoint hinm
provisionally wien the applicent was working on

_the pést since 6=12-8Y.

The applicent submits that this clears
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the malatide intention of Shri H,P,3arvaiya 4,3.P,

BV 3/Dn and appointing authority.

With reference to para-5 the applicant

o
”

states and submits the applicant has specifiecally
mentioned in 3(B) as under :-

¢

n The azpplicant submits that his services sre
terminated!;ide orders No.PF/EDA/Mota Surka dated
23-4-G1 without eny fault of the applicént, without
showing him any reason, without &sking any ® explana-
nation of the applicant, mdthgut initigting any action
as per departmental rules and regulstions, without
taking any action as per provisions of section 25F
of I.D.Act, with total malafide action of Shri H.P.
sarQaiya to accommodate his own brother Shri D,P,
S&rvaiya who, does not fulfill the required qualification
for the appointment',

The applicant here specifically stated. that
the action of the respondent authority is arbitrary,
with total malafide intention, misused his own power
for the benefit ofhis own brother, &gainst the nriﬁciple

of natural justice violetive of article 311(2) of the
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68
constitution of India Violative of Article 14 and

16 of the Qonstitution'of India,

It is nott:rue.that ﬁhe_applicants
appointment was burely provisionél and of ad-hoc
nature,

The Govt,has issued gpecific orders that
resignation can only be acéepﬁed after the éﬁtion
are taken to fill up the post and any vacant post
must be shown in the monthly statement as di$cussed
in para-5 above in detail,

- Thus Shri H,P. Sarvaiya the appointing
authority has violated GOVt. own instruction which is
illegal and bad in law,

- It is not true that the applicant has
not preferred an appeil to.the sfS.F.Bv.Dn.Bhavnagar.
The applicant states and submits that he had
submiﬁted a?peals to the 8,3.P, Bv.Dn, under certificaté

of cposting dated <7-4-91 and 1-5=91. Xerox copies of

‘the U.P.C., are attached at Annexture X-3, this shows
K :

shat the appellate authority had indirectly confirmed

the action of shri H.P. Sarvaiya his own A,S.P. to




$7:
éppoint his own brother Shri D,P,32ravaiva and thus

all the authorities have misused their power,

The applicant ste@tes and submits that he

had also taken this issue through his union and Secy

of his Union had taken up the case with S.3.P, Bhavnaga

; e 23 ™ . Y.~
on ¢g-4-y1L ( Annexture A~y Page <7-25). The Union had
taken up this issuewith 3,3.P, Bv. off. and on and

8180  with the P.M, G, Rajkot,

The 3SP had given renly ﬁo the union in the
monthly meeting at Annexture A-6 page-23 8L No,12 as
under,

Item 12:- Removal of Suri R,B,Saiyed EDA Mota Surka

(Sihor) by A.S.P.BV West 3/Dn,

-Denovoprocedure is already ordered,

The applicant states and submits that the
dppointment of Shri D.P.Sarvaiya was not issued after
following the required proceduwr ¢ hence the 8,3.P, had

ordered " Denovo Procedure", This clearly shows that

]

the order is:

e
(¢

ved at Annexture A-3 pace 1y wds quite

illegal and bad-in law,

i

r

The applicant states and sutmits that there
pp
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is no need to join Shri'ﬁ.P.'Sarvéiya as a party -
reSpondent'because the termination Order of the

applicant are illegal, bdd-in law and therefore it
is not the cdse to join him as & party-Respondent,

The applicant was appointed regularly under
written orders and his servicés are terminated without

ihitiating any action, the action qf.phe respondent
authority terminating the services of the &applicant

is =k} challanged as baA-in—law hence there is nd :
need to j;in Shri D;p. Sarvaiya asra party~respondent,
the aﬁﬁlicant will join him és a pérty-reSpondent. N2
It is nop necessary to jgin him as & party respondent

4N

as peI' laWQ

7) : with reference to para-g, the applicant

'states'ahd,submits that the Honoprgble\Tribunal have

considered this aspect and there and then the application

was admitted , It would be an insult of the Hon'ble

Tribunal to put such baseless argument on affidavit,
It would have been better if this’para would have been

omitted,




e
O
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8) With reference to para-7 , It is admitted

by the respondent that the post of EDDA Mota Surka
fall vacant due a to voluntaryaf retirement and
the applicant was appointed onpurely vacant post w.e.f.

6-1<-1989.

9) | With refercence to para-g. It is not true
that the applicant was eppointed provisionally, But
the applicant wés<appointed after allére-appointment
formalities completed and his appointment\orders are
issued on temporary bagis in a routine fashion under
terms and conditions thaﬁ does not mean that the
reéponaent authority cen use hiswarbitrary powers,

If it is used it is against the principles of natural
justice and arbitfary orders are bad-in-law and
requires to be quashed @and set aside.

The}applicént submits that the respondent
has not deniéd that Shri D.P.Sarvaiya is the 'broth&'
'of shri H.P.SarQﬁiya'A.S.PszV S/Dnlthe appointiné
aut ority who misused his official poﬁmré

The applicént states and submits ‘that

it is not necessary and not in the instant case for
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for the applicant tor eside at Mota Surka because

- the 4/Q of the applicant is Sihor and hence as per
Rules and regulation of the Department he should
remain present at 4is H/Q from which his duty starts.

It is not true that the applicant was notrésiding

&

at 8ihor,

- The applicant submits that as per
service condition, the EDA must have other source
of income and &s such he ws serving ina Hotel at
Sihor a certificate regarding serving in a hotel
is enclosed herewith,

The applicant states and submits that
he héd mdintained his room on rented basis and

~a rent receipt i s also attached herewith showing
that he ;s residing at Sihore,

The applicant states and submits now
it is clear that the requndent authoriéy has
terminated the services of thé applicant,pnesgming
that he is notresiding at village Mot2 Surka or
at Sihore at his H/Q,

The applicant states and submits that



the termination of the services of the zpplicant
without showing him show cause notice initiating any

>

E departmental action without asking any explanation
is illepal, wviolation of Bk prirfciples of naturajl

Justice, violation of Article 311(2) of the Constitution

of India and therefore bad-irlaw,

The applicant states,and submits that the

S.S.P, Br. Dn, who is the appellate authority with

malafide intention under threat obtained a writben

statement from Shri R,B,Saiyed on 4-3%-92 while the

epplicent filed this applicationbefore the Honourable
Tribunal an 20-2-92, This clearly shows the malafide

intention of the 8,3,P, the appellate authority who

pleinly refused that the apped s of the applicant

are not r eceived though sent under certificate of

s

posting, This shows the malafide intention to confirm

the action of his own A,5,P. Shri H,P. Sarvaiya and

‘allow him to appoint his own brother,

The épplicent states and submits that it is

not t rue that the applicant is not eligible to hold the

post of ®DDA/gp ¥ Mota Surkha
)

Education qualifiestinn

AT I



of EDCA/ DA are'clearly shown at page 57 of EDA
(C& S) Rulesv1965 uﬁder Section III,

¥ . The applicant states and submits
that‘thé reSpondents have admitted that on‘account

of certain lacuna in the procedure of Rut recruitment

de-novo procedure for recruitment is ordered vide

orders dated 18-11-91."
This Jlearlyishows that ordefs aﬁ'

Annexture A-3, page 19 is.illegal and bad in 1aw;

10) With réfe:enﬁe to para-10 the applicant
states and.submits that the appointment R of the
applicant was already regularised and preappointment
papers were prepared and therefofe,he was continued
in service for more than one yeer 3 months etc, The
applicent was possessing employment card when he
was aépointed and on the strength of this employment
card he was regularised waile gari D,P. Sarvaiya
wag not posgessing employment card on 23;4~91 whenv
he was provisionélly appnt ed,

i With reference to para-ll the aﬁplicént

states.and'submits that the thenvA.S.é. Shri N,R,

<



I

Trivedi had prepared all pre-appointment papers, the

t

applicant wés asked to furnish usual security bond
andhis appointment wis regulériéed and hence he had
not shovn the post as vacaht in themonthly staﬁement
uﬂxxhﬁ till the termination of the services of the
applicant by Sari H.,P. Sarvaiya. '

12) With reference to para-12,The applcﬁéntz
states and submits that the Honourable Sppr§me Court
and various High Courts and v§rious Tribunals have
specifically given judgements and % even this Hon'hble
Tribunal hag given judgements that those who have
completed one year continuously service in the

department, their serviees are reauired to be

~

regularised.

This Hontble Tribunal has protected-the
rights of even 5utsiders wxa in 0A/44/90 and in many
other cases though the outsiders are not appointed
or ordered to work by appropriate authority, they are

not possessing requisite qualifications regarding



t14:
education, age etc, thelr names arenot ® registered

in Employment exchange, their names are not sponsored

by employment exchange even though their rights are
protected by this Hontble fribunal on the ground

that they were working on the vacant posts formore

than one year,

While in:the instant caée the abplicant was
appbinted by the ébﬁrOpriate appbintihg éuthority and
is in possession all reQdired quélification for
the éppointment as EbA.His éervices wefé alrgady
regularised on quate vacant post‘énd'continued'fdr
more than one yéar 3 months and 21 days i,e. 507 day s

continuously before terminating his services,

',13) With reference to para 13 & 14 & 15. It is

already discussed in above paras and correctly shown

‘in 0.4,
14) - With reference to para-l6. All departmental
remedies were exhausted and this shows that the appéllate

authority has also acted with malafide intention to
confirm the action of his A,5.P. Annexture A-4, A-5,

A-6, A-7, A-8 , A-9.




YERIFPICATION

I, Rafik Saiyed s/o. Bachubhal Saiyed Ex, EDDA/CA

Mota Surka H/Q Sihor age adult, resident of Sinor,

do hereby verify that the contents of thig @pplication
are true to my personal knowledge and belief, I have
not suppressed any material faets,

Ahmedabad,

Date, 17_5,/‘7 %
s

Q
¥ e ol 200
( R.B.Saiyed )

Signature of applicant,

Identifiedby me;

ez
( K.Cmatt ) ~ -

Advocate,
s=2ly/Regoinder/
iled bv Ms \
ealfne {ivfﬁf‘fe 30’1 F - % .imé.';:
o|y Wil sacomn soe
Jopy se

a—ciher ?jt',!e
TR
)/ T

- ?




Sub

4T (Promexld x-2 )
. B L % 010 N 5 C—
. v Copy of letter nn. VIG-11/88-89/Supt.68 dated 5.10.88 @
F frem the PoM.G. Gujarat Circle, shmedabad to all S.S.P.Os in
i Guj. Circle etc., etc.

i~ J4ppointment of E. D. lgents, ' ;?

e e e @

During the course of scrutiny of cases of appointments

of E.D.As in one Division & number of irregularities were noticcd.

The
1)

3)

6)

following instructions are issicd for strict compliance t=~--

liccocrding to Dircctorate's instructions contained in letter
nn.41-286/87-PE-IT dateqd 14.12,87, cilrculated under this
office ¢ndcrsement no,Staff/24-19/R1g/VI dated 23.12.87, cven

for muking provisional appointments to the post of E.Dg,

nominces from the Employment Exchange arc to be called f-r.

The Employment Exchange should be addressed by Registered ..
The 4 D card shodd always be kept in the concerned file, If
4+ D 1s not recelved back an attested crpy of Addressec's
rceceipt sh~uld be obtained from the Office nf Delivery and
kept on record without fail,

It 1s noticed that vacandes are notified to the Emplovment
Exchange and to the local authoritics simul taneously in 1-ro-
number. of cases. This is against the instructions of the
Department. The local notification should be 1s5sued after a
period of 30 ddys from the date of 1lssue of notification to
the Employment Exchange, Tha local notification should bc
given wide publicity by endorsing copies to all the important
local authorities viz, Sarpanch, Schools, Hospitals, Follice
Stations, Post Offices, Co-operative Socleties ctc., These
copies should be sent by Registered %.D. and the A.D. card or
attested copies of addressce's receipts should be kept on
record. -

In cases of the resignation of the incumbents, advance action
should be taken to f111 up the post before the resignation is
accepted. Resignation should not bc accepted unless and until
the fommalities are complete to f1ill up the posts.

In cases of terminat}on of services of the E.D.Ag on attaining
the age of 65 years advance action should be taken to selcct
the successor sc that E.D.A, could be relieved on the cuc
date by a regular incumbent, Stop=-gap arrangements mda tc
fill up such vacancies will be vicwed very scriously.

i fcw cascs of retenti~n of E.D.As beyond the age of 65 ycars
have come tn light. This {s because no proper watch 1s kep®
by the appointing authnrities. Disciplinary action will be
taken against thosc responsible for such lrregular reténticon
of E.D.As,

fppointment orders of E.D.As, whether provisional or reguler,
should be {ssucd to the proforma prescribed., Two separate
proforma have been prescribed by the Directorate wvide lotter
nn. 43-4/77-PEN, dated 23.2.1979. Onc for provisional and
thae o ther for regular appointmoenty,

’7/...
orew




'2)  The Sentor { .M. Navrangpura .0
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8) Regul~r arpointment nrdcr should be issued only
after the character and antcccdents of the candidate
have bheen vertfied thxfugh Listrict Magistratcs, The
procedure prescribed in the D.G's letter nn.43/36-rFen.
dated 17.10,88 should be strictly fcollowed.

9) The dependents of E.D.As who die {n Service are eliqgible ixy
for appointmcnt on-compassicnate grounds in relaxation
't normal recrultment rules vide D.G's lctter nos.
43/212/79/Pen. dated 4.8,.80. The authority competent
to make such appointment {s the Head nf the Circle
and nnt the head ~f the Jiv151mn, Descrving ceses
sh-uld be referred to the Hcad of the Circle for
c~nsideration,

=0=0=0=0=0=0=0=

Endst, N~. B=1/9/88 datoed at Ahmodabad the, 19.12.1988.

Copy forwarded for infommation, quidorce & n/acti~pn to -

1) The AeS.P.0Os Narth/S lnjfh/Vh st sub-dn, Ahmcedabad,

. ; hhmedaobad - 380 009.
3) O0./.. 'C' Br, Dnl,~ffice, f~r his filc nn.B=-2/27/EDA/BS.
4) * The S.5.7'.0s (Fersonal) Zhd, City Dn., hhmedabad-380 001.

5) 211 Ouhs/Group ~ficers Dnl.~ffice, hd.City Dn.,2hd-380001
All A.S.P.0s should follow the above instructons rigidly &
acknowledge the receipt, 2T

il
Senior Supdt. of Post Offices
Ahd,City Dn,,ihmedabad-380 001.
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1ty ,
, Copy ofi:letter nn,11-462/07-00. 11 dated 14.12.87 from D.GC. azé
4 e - P&T New Delhi an” ~d'resced to all heads of circles, &‘;
. o Cawad : .
Syh = Service canditinns of EDas-policy to ride ‘ i
bycycly ¢ rntial for sut-loor duty. 2 | :f)
XL «.® ' d
. "\‘}:(,t' ‘ L
Sir, VAR

In mursuance of the Madan Kishore Committec report on
ED system, ~rdcrs were {s we@ vide o0 P&T letter no,1-2/72-EDC
tated 17.8.73 that ability to ride hicycle shneld be a pre-recui-
site for TDAs te bhe tngaged on oout door dutics via, EDDAs/EDMCs ,
ED Mec engers, etc, in areas where bicycle can be used, The matter
was also considoerod by the eommit tce on Encuiry on ED system (S voor
Cominittec) which has Submited its report in 1986. The Ccommittee
has also recommended that a1l aproinments to TD pasts attahced
without door duties shoulAa have knowladge of cycling. It should
be ensured that the nersons engaged to ED posts withHut~door dutics
in arcas where cycle can be used should have knowledge of ¢ cling as
&S pré-requisite condition,

Hindi ve sion will follow.

Yrurs faithfully,
£A/=(< Ranga Ran)
\ Lottt \Director General(Trq)

¢ v v 0 0 e

Coby of D.O, letter no.41=467/37.PE .11 3ateqd 14.12.87 from
.2, Ragavacharti, Secretary, 0/0 06 POT New Delhd and addye sed
te Shrd D% Savalkal o, PMG -t circle, hmedabad-380009.

oy Lanr Sakalk, e,

0F 1~to it A foew ermmnlaints are being received gegaraing
molpractices in t. apoointments of "D staff in the rural aras,
wespeCcially "D Branch "netmaster, 7 NArliagwent queéstion on the
subijéct has alsn ‘oo tableqd recatly.

Complaints receiveq by the Kegional Directors p by you
in this regard schould pbo lonked into carcfully, lfwthe anointing
Jitfinrity is foun’ to have made , mistake, he should be taken to
e asmpatuma g T AL e R e PO Lt R e - L gt -
L Lask. TETRETE arc ol1egat1sns st corupt nractices in msking such
apoointments, theSe'EHBuIH"bé"carefully lonked into &nd suitablé
Wl st R e i I AN i o %
nction ta en. &ascs Nt aorupt practices in mak inqg “such apbOiNthQt
s lq_bgsgéﬁﬁrted'tﬁ“Dif@@torate Indiciating what—action you ave
taking within your own powers or what action you would recommnend

P DY

rectorate, in respoct™sf Garetted ffdcers.

- .

cont, /28
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. Yaur attentinn is invited tn question no,21 (C) in the
" {atest Inspectinn ~ucttisnnalre for inspection of Division officcs,
’4L(/¢his relates to the scrutiny of 10% »f appointments of EDHPMs and
’&,\ ENSPMs by tho insnectinag officers, There is o similar queStiOﬂ Lo
& he attended to in the inspectinons of Sub-Dilvisional offices by thc
Divisinnal Sunerintendents,” You may Sioasc cnsure that this check
~f ap--mtmen s of ED staff in tneDivisional on+ sub divisional
Sffices is meticulously carried ~ut. The inspecting officer should
bring to the notice of the next higher authority eany serious
irreqularitie noticed during this scrutiny. The inspecting nfficers
should also 2nsure urgent remedial acticn in respect of any irre-

qul-rities within thoir ~wn powers,
ks your Dircctor(Vig.)/Vigilance @kiwzx
\. . Oofficer tn carry ot special checks in Divicinnal or Sub divisional
units where frecguent complaints arisc. In one ¢irclt a spccial
I rocedure was adopted by the PMG to insist upon ratification of ED
~~intments by th. authnrity mext higher to th: appoipting authori-
ty becausc of froeequent irregularitics, Y~u may c¢onsider such step
in your circle in rcspect of units from whure frequent complaints

~f a se~ina nature arise.

N

y: ' You may pleacc direct

5. An acknowledgement méy please be sent to Shri R S
Natrajmurti, Dircct~r(Estt.) .
With best wichcs, il oy
Yurs 8Sidcerely,
. N sd/-
( P ~ Ragavachari)
= P — - v
K. C. BHATT
B.A. LL.B, ADVOCATE »
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. J Copy of letter no.Stff/24=19/Klg/ ccrr  dt. t 4hd-9, the 2@
16=-6-89 recaived from tho Chief IMG Gujecircle, Ahd=9
- ~ddrosscd tc 211 SS10e &+ ... ' U !

Sub : Ircovisicnal appointrnients- casc of LD staff,

In certain circumstonces, t ho provisiomal appoint-
ment in ZD staff in necessary an? the competent authoritics arc
accordingly mnlking provisional appointmcnt. Howcover, it is
ncticed that there are cascs wl.cre the provisional appointncnts
crc¢ cont inuc? for n 8ndefinate perind without making any cffort
for their rcgulirisation. This creates problem in futwc.

. Te kcep a watch over tho provisional appointme nts
L led DfldO'by tho appointing qigmr it ies and to take zction for
0¥’ regu-arisaticn for provicional 4Ppoin<ment, Jt ig-'felt nocceanxy
Yo irtroduco 2 monthly statomont in tho proforwa snclosed. All ~

the units will therefore, will obtain tha information from
cerustIngUnits & 90nd tho statomont in tho presoribed proforun
¥3 corcornod DIS on 10th of tho following month. The DIS will
Plensdgcrutinisc the statomonts receivod by TRen and will

- take neceasary action to regularise pending appointment cnses.

= - gdf -

f’ For Chiof Yoastwaster Genornl,
Gujarat cirocle, Akzadabad=~9.

Endet.no: B1/9/LDA/89-90 dt.at Aha-1, the 27-6-89 .
Ccpy Zorwarded for informetion & n/a tog=-

' \
1. All ABI0's phd.ci ty dn., ahd. :<F S“S e N PW, H )
. ‘.

They will plense scnd statement in tho prescribed

Profcrma to this office by return of post & theroanfter
5th o® the following months. Jt

2. . All Grcoup officors, D/O AM .
3 Tho Sr. IM, N'pura HO, Ahad-9.
4 4. (A 'c' Br. Yo.

For Sr. " podt” offices, v

AhA.city dn., Amcdabad=-380001.

TRUE COPY
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PROFORMA

o - cm— 0 e e W e——

Name of the officlal appo-
inted on adhoc basis.

Designation & place
where apnointed,

Dite from which the official
shown in col.1 is agprointed.

Reasons for which the po st
shown in col.? fall vacsnt.

Dctailed justification for

‘making ad-oc appointments,

- Date ~n which the action

's taken for making. regular
sppointmentq. -

Bnailed justification for

cortinuing adhoc appointments

if the appointment {s more
that 4 months.

R
emarns, {f any :
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ORIGINAL APPLICATION NOU,92 O 1992

R.B., Salyea es. ApPplicant

S

\Qé ‘ v/s.

Union of India and Ors, .+ Respondents

Responuencs' Resly to the
Rejolnaer filed by applicaant

I, J j RL— (/’u?;,/,/\,b\,zmm working

& - = . . N
as \)~i)*\)Uﬁ‘iﬁtxhw/%Jakﬁk>w1th the respondent
7/

———

No, 4 hercin, do hereby state in reply to the
rejoinder filed by the applicant in the above matter

as under:

1. I nave peruséd the relevant papers and
files pertaining to the above matter ana I am

conversant with the facts of the case and I an
authorised toc file this reply toO tne rejoinder,

on benalf of the respondents,

2 I say that no part of the réjoinder shall
be deemed to have been admitted by the respondents
unless specifically stated so hereinafter. All the
statements, averments and allegations contained

in the rejoinder shall be de:med to have been
denied by the respondents unless specifically

admitted by me her:inafter, T reitcerate what is
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i

stated in the reply filed by the respondents

earlier,

1
5

8 In reply to para-4 of the rejoinder

I say that the application ié misconceived, un-
ténable and requires to be rejected,

4. In reply to para-5 of the rejoinder, I
say fhat the P,M,G. Ahmedaba&'svo:ders cited by
the applicaat in Ann&xuré—I are applicable in
céses of resignations of the incumbent, In this
case the ilancumbent had ndt tendered resignations
but' he requested for voluntary retirement from
service producing medical certificate iséued by
the competent medical authority that he was
ﬂﬁcapacitate to distharge the duties of £.D.Agent,
In such circumstances it was not possible to make
regular appointmeant to the said post, The regular
incumbant was thereforg immediately relieved
making provisional appointment of the applicant

on the post with cléar condition that the pro-
visional appointment will be terminated when

regul ar appointmént is méda and that he shall have
no claim for apbéintment to any post, This is as
per DG P&T letter No.43.4/77 .Pan, dated 18,5,1979

(copy of extract at aAnnexurs-R-I nereto), T say

thgt the argument regarding monthly statement of
vacancies is internal matter and it has no relevance

wlth the present case. I say that the contention




of Che applicant regarding mala fide intention

on the part of the ASP Sub Dividon ian ths matger
of terminastion of services of the applicaant, is
absolytely baseless, It is true that provisional
appointment of shri D.P, Sarvaiva, brother of

AcPOs sub Do, is also not according to the Rulcss

of Recruitment of 5.,D.Agents, But at the same

regula r appointment on the post as he is resident
of Songadh i,e, other than Heau Quarters of the
E.D. Agent and Post Office village, Tnerefors,
tne 'ULLNUVU' procedure has ooen orderad for
appointment on the post from candiiates of Head
Quarte s of Che g,D. Agent or of Base B,C.
Village, The regular appointment will‘be made

as soon as 'DE NOVO' procedure is over,

5, In reply to para-6 of the rejoinder, I

8ay that as stated ia the earlier reply, the
applicant was provisionally anpointed with clear
understanding Ehat the provisional appnointment would
Le terminated whea regul ar appointment is made

and that he should nave no claim for appointment

to any post, Under the circumnstanc-s question

Oof giving recasons for termination IX does not

arise, I further say and submit that it was not

required to follow the proceuure prescribed



529

under Section 25 of the Industrial Disputes

ACt, I deny that respondents have acbed

arbit rarily and misused the power with mala fide
intention and committed breach of principle of
datural justice violating ths provisions of
.Articie 311(2) of the constitution of India,

It is tcue that the appointment was purely
provisional and ad hoc, I further say and submit
that this is not a case of r8signation but
invalid retirement in which incumbant is to be
relieved immediately making provisional arrange-
mant, I say that the Govt., orders cited by the
applicant are therefore, not applicable to the
present case, It is true that the applicant had
not preferred an appsal to SSPOs, Bhavaagsr,

I say that the xerox copies of the U,P,C. dated
27.4,1991 and 1,5,1991 are created ones and it

is a clear after-thought, I say that the applicant
had not produced evidence of receipt of appeal

o Cthe competent authority i,e, SSPOs, Bhavnagar,
It is submitted that the father of the applicant
is workinjy as Group 'D' official at Sihor: g§.0;
and as such it is quite possible that he can
misuse the office sganp to create illegal evidence,
It is true that the National Union had taken ué
the issue with the Sspos, Bhavnagar and éfter

inquiry, discussion was taken Place and thes Union



O

was replied to accordiagly., However, it has no
rclation with th- applicant's appsal which is aot
made to the gSPOs, Bhavnagar. It is not true that
the applicant was appointed regularly under written
order, but the appointment was provisional until
regular arraagement is made, Under the circun-

stances the action of the respondents terminating

the services of the aponlicant is quite in order,

6. In reply to paras-7 and 8 of the rejoinder,
I say tnat the coantents of the sane are incorrect
and I deny the same, It is true that the post of
EDDA Mota surka felil vacant due to invalkd
retirewent but it is not true that the applicant
on ,
was appointed/purely vacant post with effect from
$,12,1989, The asplicant was provisionally

appointed untill regular arrangement is made,

7. In Zeply to para=-9 of the rejoinder,

I say that it is true that the applicant was
appointed provisionally and no pre-appointment
formalities were comnleted before provisional
éppointment of the applicant, However, after
completing the formalities said shri Sarvaiya
was selected and therefore, there is no question
Of exercising arbitrary pow=rs, It is true that
“appointiag authority had apoointed his brother

after obscerviag the formalities with somedefects'




7

Howewer, it is not correct to say tnat shri

d.P, Syryaiva had misus=d his official powers
in termifating the seryices of the applkcant
herein, It is also true that the applkcant is

not residing at sihor and therefore, he is not
fulfilling the residence conditional, Moreover,
shri p.p. Sarvaiya also is not a resident of
sihor, Hence, the $SPOs Bhavnagar had ordered

for 'DENOVO' procedure for misuse of powers in
selecting his prother though not eligible, It is
not true that the applicant is residing at Sihor
and he had maintained his.room on rent pasis,

This is the created and a fter-though action on the
part of the applicant, I 'say thatkthe_appliCant's
fatner had stated before the SSPOs, Bnavanagar, in
his written statement that the appiicanﬁ ié residing
'at -songadh, 7 KMs. away from Sihor even when he
was working on the_post of EDDAZCA Mota 5urka.

\It is true that the applicant was relieved after
obbserving formalities of selection of new candi-
date, Hence the quwstion of issuing show-cause
notice or taking departmental action does not
arise as the applicant was not regularly appointed.
Under the circumstances it is not correct to say
that the astion of the respondent is illegal

or in violatioﬁ'of the principle of natural

justice or in violation of Article 311(2) of the

Coastitution of India, It is also incorrect to

9
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suggest that the statemeant of the applicant was
obtasinsd with mala fide inteantion under threat on
4.,3,1992, It can be proved from his application
dated 23,11,1989 addressed to ASPOs West Sup Do,
Bhavnagar that he‘is residing at songadh, Even

Che applicant's ftatner is also residing at gongaun,
It is deniea that the appeal of the applicant is

received by the SsPOs.

8. In reply to paras-10 and 21 of the
rejolnder, I say that the contents of thes ame are
incorrect gnd I deny the same, I ueay that the
appointmnent of the applicant is regularised and the

pre-appointment papers wece prepared,

9. Ia reply to para=-12 of the rejoinder, I

say and submit that the asplicant had not furnished

any case laws, More over, it might have applicabllity

to the casual labourers and not outsiders, At any
rate, it is not applicacle in the present case,,

It is true that this Hoa'nle iribunai nas protected
the rignt of outsider against vaéant aepartm=n tal
posts which are governed by tne provisions of C.C.S.
(cca) rRules, 1964 in Original Application No .44 of
1990, out thiks is not the POSt oL said category,

It is not correct to state that the appliaznﬁ is
Possessing all reguired Guaiifications for the
appolntment of EDDA/CA Mota surka B,0,'as he is not
a resident of H:au Quarters or evén of a B,0, Villagye,

I say that thne s aid condition is a fundamentay



conaition, Merely by producing a rent receipt it
cannot pe establishea that the applicant is

residing at sinor,

10, Iu reply to para-13 and para-14 of the
rejoinder, I say that the contents of the same are
incorrect and I aeny the same, It is not correct
to state that the applicaat had exhausted all the
pepartmental remedies, I say tnat the applicant
haa failea to produce the proof of receipt of the

appeal made to the SsPOs, Bhavnagar,

11, ' In view of what has been statea above and
what has been stated in the earlier reply filea on
pehalf of the respondents,I say and submit that the
original application is misconceived, untenaegle am
applicant is not entitled to get any relief claimed

in the applikcation and the application be dismissed

\%J,\\,\ — oy

‘,, hi =d -’ A
Anmedabad . Fef : ﬁ/

el 3 aa - Senior Superinteadent of Post Ofiom
DE.4 - 12=-1992, Bhavnagar Da., Bhavnagar 364 Q04

—Tslaphona-No--Z L.

verification

s e 4 ~ae @ e

L. %H "%~ (/i/\(/k/;\l\m-\

working as Cabet RBuows 04N _ywikh respondent
'No.4 herein, do hereoy verify. and state that what
is stated above is true to my Kanowl=dge, information
and belief and I believe the same to be true, I have
not suppraessed any material facts,

Ahmedbad, N ) o~ BFL
Dt. 4 =-12-1992, SRR . a5y
NN =S
AR e S, METR NS
Reply/Regoﬁxd?(_n en sebmissions - i

filed by Mr )C \VM"\ Ve Bhavaagar Dn., Bhavragar 364 001
learned advocate fof p}hﬁtm'eﬂ Telephone No, 7
Respondent with second set.

Cepy served/notservedd¥ other s

»4. ¥7/ wqg’ém/

5 \b{“ench

forthwith,




:: DEPARTMENT OF FOSTS INDIA :: Rrmoe A ,‘p\@

An Extract of Rule-5 (ii) of"Method of Recruitment ees
Section-II of P & T Extra Departmental Agents (Conduct and
Services) Rules - 1964,

) 0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0=0:
\ 5, RESIDENCE :.

(ii) ED Mail carrier, Runners and Mail ﬁsﬁﬁﬁx should
reside in the station of the Main Post Office
or stage where from mails originate/terminate,

ie, they should be permanent residents of the
delivery jurisdiction of the Post Office,

X X XX
X X

X
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IN THE C ENTRAIL ADMINISTRATIVE TRIRUNAL

AHMEDABAD BENCH.

Original Application No., 9< of 1992,

Rafik Bachubho=i Sriyed ie. Adpplic ant,
()\ 9‘/\/\ v/ S.
Union of India and nthers. ... Respondents,

Applicantts further Rejoinder

to the Reply to the Rejoinder

N\W%, filed by thg K espondents,

I, Rafik Bachubhai Saiyed Ex, EDDA/CA Mota Surka
B.0. H/Q Sihor, adult, the epplicant in the s2id O, A,,

do hereby state on solemn affirmotion =s under :-

e) That the Respondents have f‘iled‘a further I‘én],y
to the rejoinder filed by the ~pplicant and a copy of
the sezme is served to the applicant, -

3) \ I have read‘the sdid reply, The contents of
the reply which are not specifically admitted in the

rejoinder afiid avit are not true 2nd hence not admitted

wh
.




~”

‘yi\i?

124
k) With reference to pars-3, it is denied that

the application is misconceived snd untenable.
It is submitted that the spplication is in

deteil end discloses necessary and materigl circum-

- stances and facts,

5) Gk with refereﬁce to parafh, it is categnﬁéally
admitted by the respondent thet the post of E,D.Agent
ﬁas failen vecant due to the incumbent préduced medical
certificate 1ncapaéitéte to discharge the duties and
was relieved vide A.S,P,No,B2/7/Mota Surka dated
2-12-89,

,(Agne;ture A-1 pége %) and the»applicant was
appoihted temporsry as per condition shown in the said
lettgr ( Annexture A-1 p.l4), It is thus admitted that
the post of E.D.Agent was vacant and the spplicant

was appointed on the vacant post w,e.f. 6-12-1989,

It is also admitted as under ® I say thet the

afgument regarding monthly stetement of vacancies is




internel ma;ter énd it hes no relevance with the
present case"..

It is admitted that the orders at page No,57,
to 62, Annexturew tp_phe rejéinders.were 1ss?e§ by
the depsrtment to curb malpraétices in appointments

of E,D, Staff and specifically to curb corrupt prectices,

the Depertment has issued and 1ntrodﬁced a specific

| , monthly statement so thst the 5,P, and D,P,S, can

control over the corfupt and malpréétices by the
appointing authorifies in appointment‘of &.D,Agents.
| inspite of such specific orders and introduces
m§nthly statement for the specific purpose but the

Depsritment has failed beceuse the appointing authority |
do npt furnish' the correct psrticulesrs in the statement
for vacant post and thereby it is necessary for the
‘Tribunal to bringout such offices so that no body cam

dare to misuse their power, Thué there is relevancy Qf the

monthly statement in this present case,




A1

-

The respohdents have categorically admitted

as under :-

‘"It is true thet provisibn@; appointment of

8hri D,P, Sarvajys, brother of A,S,POs Sub Dn, is

8150 not sccording to the Rules of Recruitment of

E,D,Azents",

The spplicent submits that the termination

order Annexture A=3 page 19 were quite illegal,
arbitrary and bad-in-law as specifically admitted by

the Respondent authority as under ;-

i)  the spp{t, of Shri D,P,Sarvaiys was provisional ,

When one srrangement was slready continued

¢o] Lays

wee,f, 6¢12-89 to 26-4<91.more then ggg'one year, three
A :

.months and 21 days on oguite vacant post,
' i :
(14) It is admitted that A,8.P, Sub Dn, the appointing
authority hes sppointed his own brother,
This is the misuse of power end that too

py illegal terminstion of services of another persen,
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(iid) The sppointment was slso not according to
the rules of Recruitment of E,D,Agents,
The Respondent authority has categorically

admitted that the zppointment of Shri D.P.Sarvaiya

brother of the appointing suthority was not according
to Rules,

Thus Annexture A-3 page 19 4,5,P0's No,PF/
EDA/Mota ‘Surka dt, 23-4-91 is illegal and baé-in—law
and therefore it requires to be guashed and set eside,
6) The applicent states and submits that the

reSpohdents have categorically admitted as under, « -

i) With reference to para 5."It is true that. the

National Union has teken up the issue with the S.8,P,0s,

Bhavnagar snd after inquiry, discussion was taken place

and the Union was replied to accordingly”,

i3) With reference to para-6, " It is true thet

the post of r,D,D,A, Mota Surka fall vacant due to

invalid retirement",




362
iii) nghdfefeéeﬁée to éé}é-V:.g‘it i; téae thath
appointing auth6riﬁy ﬁ;é appointed his.brothgr after
obsefvi;g the formalities_with‘some defects,
" Moreover, Shri D.P.Sarfaiya'also ;s n?t a

resident of Sihor, Hence, the S,S.P.0s, Bhavnagar had

ordered for " DENOVO" procedure for misuse of powers

in selecting his brother though not eligible®,

~ The applicant states &nd submits thst thus
the péras 3(B) subject in brief, para 6=1, 6.2,
63, b-ky; 65, €-6, 6-7, 6-8 and affidavit in rejoinder
are tbtally'admitted by‘the respondents and hehée
«the application be ailowed and relief ﬁrayed for‘bé.
gfénted with cosﬁ.-
7) '?he’appliéant sﬁbmits ;egardiﬁg ﬁis

residence st Sihor snd sgrvice st Sihor has produced

rent receipts ahd working'certificaie and also




. 7

certificates of posting hence no further reply

because this proof is sufficient,

®

Seeticon 1I1 Method of Reeruitment ig Swamy
complication of gervice Rules of 7,0, staff Fourth
Fdition pege 58,
4{ii4) :- F,D,Agents of other categories may, as

g fer as possible, reside in or nesr the
place of thei(r work ( letter ne, S-9/
72-FL Cell datea 18-8-1973 and % 43-312 /78-

Pen, dated 20-1-79 stand modified to this

extent) ,

YERIFIcpTION

I, Rafik Saiyed s/c., Bachubhei Saiyed
Ex, ¥.D.D,A,/C,A, Mota Surka H/Q Sihor age adult

resident of Sihor, do hereby verify that the contents




g

.of this applicetion are true to my personal

knowledge and bolief, I have not suppressed any

material fects,

fhmedabad, : S
; Sy o
X 2ol 20T

Date, 1-1°93 ( R.,B.Seiyed )

Signrturs of applicent,

Identified by me;

et a
- {K,C.Bhntt ) |
rdvocate,
. (ﬂrﬁ{egomder/wnﬁé/ T submi
ited by My FHQ/EEE?
R o "@ kit

"‘Of"}' S v

5 ‘
‘O&’/“? Byreciflar am;
AbOBencb (u’”




fice of tAstt Supdr. of Post Office
oLl Bhavuagar West Sub. Divisjor
@HAVNAGAR-S“ 001

temocNo. 13274,/ cupiss inted v the 3-/-90
Yhereas the Post of Extra Departmentay nakl?z?ﬁzgga
- . .« 2 { . . P
, ngnfﬁyzéjggfﬁff4;ff_§ﬁW%ﬁ§ d¥Upost and office of duty )
1S become VAacanT/Rng been rey_y crented and it ig not possib]
to make regular appointment to The gria post immediately the
ST Sl & g oce N e —. 8
Tapp01nting authority Y Hrs “ecurel TR Provisionay appoint:
vikxxkxxtéKMXKxxadxwhxmxxxgmixzxmﬁﬁmanm to the saig post for -
eriod of 28 _. _days Tro 0
)

" till regular appointment ig m-ce

¢. whichever period is short,

n_;éﬁﬂu“wﬁ@@m%ﬂ@ﬂiéQXixmmeamimm“
erson) is Orfnred the

’ ' Provisional appointment
‘ He shoulg Clearly understong Tha

h"‘ﬁ“‘wwmﬁi-”-‘u.. *ru. .,

t the Provisional anpointment
will be terminateq when regylar appointment ig made and he x
shall have X® no claim fopr “Ppointment +to any post,

The 1, Reee iy }j_ e ol

ARG
.

: R
\ PpOinting authority) Teserves the right to termin-te th- i
~rovisional apbointment o1t aly time befope the periog mentione |
in Para, 7T above without g out assigning any reqp:
s Shri ! _ﬁ/_ﬁ__‘mgﬂé’f{’[é}ﬂ/ (\&{‘:
S overned by the Wit ' :

i1les, 1967

24 will be
,rawDepartmentﬁlmZEEﬁts CorducT ang Service
as amended from time +o time and a11
Wl orders applicabls o Exira Departmental Agents,
g

Other rules
In case the abeve Nditions are ACCeptable +o
rq m{@ﬁ/{' ¢ ﬁﬁ.é{aéfé.(f{-fﬁd‘;’ﬁé[ smmreee_ (Name of the’
~elected Candidate) he should zign”tpe duplicate COPy Of thij ;

) ~CM0e and retyrn the same +g the ndersigned immediately.

M- e e R

) e

D2 o
agras wfrgs erewy

Asstt Supdr, of Post Office
Y Bhavuagar West Sub. Divisiop
Shri

y - BHAVNAGAR-364 001
| Aerreoted 2y
e

G, \

\'\/
/\JKQ?.%%Q>Q33
ﬁiﬂ;:¥% e

(
i
N
v e
ol \* 5

. y. Supdt, ¢t

AP a4 001
Dn BHA\H\AL\AH-‘-.S&4
1 Dn,

- vV o :

Oifices,




ItL.L,N. Uniox or INDIA v, L. C. CHIh Court.,‘Pulh]lb & H.’ry'gkj g
‘hibunuls likq Induptsial Tribunal lﬂ/lrﬁ 10 The Lahoﬁl Court will no doubt
; 1 keop these observations in view in dealing
constituted to dacide expoditiouly spacial L
klnds of disputer ‘gnd  their jurisdiotion  With tho dispute rolerred,
to 50 decido is not' to be "mf’d by all U.. This writ petition b thus allowed fop
manper  of preliminary objcctions and tho roasons and in terms as set out abovo,
Journoyings un and down. . ., .m Thero will bo no order as to costs,
IN THE HIGH COQURT OF JUDICATURE, PUNJAB AND HARYANA
(Cavil Writ  Potition No. 7897 of 1416, dated 22 July 1983
] PRESENT : b o L ‘
i JUSTICE SRID. s, TEWATIA e 4
BLetween
i Union of india
and
Lubour Court, Juilundu-, and another ;
urdustiial Disputes Act, 1947, 53, 2 (j) and 12(s) —"Induqt'p"--"Workman"-—Daﬂnﬂlom of —
Gorernmaent aetiviiy— When Indusiry—Tasts for—Posty and Telegraphs Departmeny,
leld, ts not an Industry—Clerk therein is not workman )
The questlsns in this 0aso are 'whotho.c Posts under various savings schomes, malntenance
and Telographs Dopartmeat is an industry of accounts, otc., is 8 very minor part of
8nd whether respondent 2, 8 clork therein, tho activity of the dopartment and no
is 8 workmun as defined in the Industrial stretch of reasoning could it be considered
Disputes Act, 1947 and whether an applica- o ba the dominant purposp bohind the
tion by him to the Labour Court under cstablishmeat of the ‘Department’ o . Pots
8. 33C(2) f tho Industrial Disputos Act, 8nd To'ographs. What is moro, this aotivity
1947, is malntainable, ‘ is not severablo f‘om the dominant activjty
of the departmen: in that the very man
Held: Activitios handled by tho Posts and who is handliag Wlegrams, elo., is also at
‘Lolegraphs Dopartmoant, historically tho samo timo reociviog the do tlts and
spoaking, have been handled by tho State maintaining tho account. That person
in this couotry, Having regard to the canaot at tho same time be both, f.e.,
importance of communication to the “workman''’as also *‘‘a civil sorvagt,”’
succetsful - co-ordination of tho sovoreign For theso reasons, the Posts and Tolegraphs
and rogal fynctions, of the, State likeo Depgrtmont is wot an “industry” and
defence of the country, maintenaace of law omployces thereof are not “wot?nqg.” ;
" and order, o10.. the:e 15 no escape from tho Therofore, tho application of respoadent 2
conclusion tuut tia activi ov of tha posts before tue Labour Coum was cloasly
and Telographs Depasrtment args part of the untonablo and tho Labous Coust had ao s
sovereign and regal functiony of the Statg, jurisdiction in the mattor.
Tho ancillary " activity of receiving deposite . Q g lP.‘f\!ﬁGJM‘qf%' 5
g I Nyl
Yor potitloner.—Scl H, S. Rgar. : ey, ,*

e, 2

For respondents,—Sti M. S. Bodi.

7
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Hﬁh Court, Punjab & Ha'yana

. i e e it

In this petition the Unjon

UNton oF tapra 1 A @,

1084
e S S

JUOGMENI ;
hero concerning ‘Publis" ' Works Departmont

of India (here-
inaf'ee referred to  as the pctitlopcr) has
impugned the adverss award rendored by thq
Labour Court, Julupdvr, dated 12 Aurust
1974, on  the preliminary  objection rofsed
before it by the petitioner to the ellect that
the annlication of respondont 2, Sohan
Singh Bhattl, invoking the Jurisdiction of the
Lebour Ceourt under S.3YC) of the
Todustrial Disputes Act, 1947 (heroinaftor
referred to wu the Act), was not maintainable
88 the Posts ard Telegraphs Dspartmert, in
which he wny cmploved as a clork, could not
be termed oy “induttry’ us  detined in the
Achand respondent 2 could not be treated as
4 ‘“ workmanp,"

2. The Labour Court, after liberally
quotins from tho decisions of Yo Supremo
Court Tu Workmen of Indfan Standardy
Institutton v,  Indlan Standards Institutfon
('978—IL. L. N. 26] and Madras Gymkhang
Club Employees’ Unfon v, MadrasiGymkhina
Clud [A.L. R, 1968 S.C. 554), hold the
Poets and Tolographs Dopartment to bo
falling within the definition of *“induatry”’
88 defined under tho Act.

3. Whbat constitutes an ¢ industry”” g gy
area, the twilight part whereof is covered by

o plethoru of decided cagos both of the High
Courls and of the spex Court, In regard to
the borderline matlers, ovury new docidad

cafo insteud of showing any light hay, in fuct,
added to the confusion, more 80, if the
Court opted to widen 1he beneficial swoop of
the expression ‘¢ indus’ry.” Their Lordlhips

io, what cap be termod ag the ultimaye
dictum on the pint, Ba 1glore  Water
Supply and Sewerage Board v

A. Rafappa (1978—1 L. L. N, 376 and 657),
sought to clearly delineate the 8copo of (he
exprossion * indurtiy’ and jn theo process
overruled somo of ity own earljer Judgmentsy
as well ag these of the High Courts, The
cndeavour was  justified  but with  what
success it is difficult to say, Two of (he
Judges, who had rendered their opionjon luter,
had voked (e legislative interforence to
cledr the contusion and set the matter right.
So, 1t g not surprising thut the ditsccrning of
the tatio of the judg.ent itgelf posed a
problem (o the Courts and ono of the mat(ery

518

(Bridges and
intervention of Full  Bonch jp State of
Punfab v, Sh. Kuldt p Singh and another
[1983-! L. L. N. 376), R, Identify the true
ratio of Bangalore
supra) and apply the 8amoe to tho facty
befire it I would, therefiare, profit by the
spado work dono by the F 'l Bonch in this
rogard, rather than take uoon myself to
analyso afresh the ratio of that caso,

roqiired  the

4, Snndlmwnliu, C. J., who
opinion for

dolivered tho
tho Bench in the light of the
ratio  of the Supreme Coart judgments,
divided the governmeatal activity joto the
following foup categoris  (in Papa. 11, at
pages 581 and 582) :

“. . (1) The soveroign or the rogal
functions of the State  which are the
primary and inalionable rights of 4
constitutional Governmont,

(2) Economio adventures clearly paste-
king of the nature of trads and business
undortakon by iy ag past of its welfare

activitios.
(3) Organized activity pot stamped
with the total indicia of business yot

boaring a fesomblance to o
analogous to trade and business,

(4) Tho residuar
montal activity

boing

organized govern-
which 'may pot come

whthio tho ambit of the aforeesid throo

categorioes,’’

The Bonch fouai that fhe first category as
also tho fourth catogory 15 out of bounds of
the Act. To the second category the Act was
undoubtedly held applicable and catogory
third is held to be constituting although a
bordeiline category but the provisions of the
Act wero lield 10 covor this catogory also,

5. The Full Banch applied two tests jn
order to jrdge whether a given governmontal
activity fell in tho firut, fourth or the third
category. Flist fest was (0 seo ag to what
wag the Jominant purpose of the govesn-
mental activity,  If the dominant purposoe
was one which could be considored (o carr.y
on 8n activity which is analogous to *““(rade’

Water Supply case (vide .

-~
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Asu S1nGH v, 8TATE OF RAJASTHAN High Court, Raja b sf

/' then it would fall  in
M But if the dofhinant purpose
on tho sovoroign or regal
a70g with . minor activity which
L8k muidered to be analogous to the
§% of “buslaess” or “‘trade’’ and
tctivity was not severable from
2 activity, then the given goversn-
wrly would fall in first catogory.

£ bi%s handlod by tho Posts and
Department, historically speaking,
adlod by the Statd 1a this country.
#geed to the importanco of commu-
Dtho successful co.ordination of
4§12 and regal functions of the
thfence of the country, maintenance
1zd otder, etc., there is no
the conclusion that the activity
ety the Posts and Telegraphs
M fall within the first category,
rpoisation of tho  Posts and
Department has as, its dominant
9 pecformance of sovercign and
i a8 of the Stato. Tho ancillary
gddmooiving  doposits under .various

A R \ 0

AWt potition, the potitioner, an
#90f tho Eduoation Dopartmont,
#nt of Rajasthan, has prayed for
ury the order of his transfor on
d that  tho samio has beon passed
® a0y administcativo agoncy and that
it to accomodate non-potitioner 3
‘s instanco of political leadors, the
) authority without applying its
mmed the hasty order of his transfer.

savings schemes, maintenance of acco
otc., is a very minor part of the activity o~
departmeat nand by no stretch of roasoning
could it bo considored to be the dominant
purpose bohind the establishmeat of ¢he
Departmoent of Postsand Telegraphs. What is
more, this activity is not ssysrabls fcom ths
dominant activity of the dspactmant in that
the very man who is handling tzlegrams,
etc., is also at thoe sam> time receiving the
doposits and maintaining the aczount. That
person cannot at the sam» tims bs both, f.e.,
“‘workman’’® as also “‘a civil servant.”

1. Tor the reasons aforementioned, 1
hold that tha Postsand Telegrapvs Dapiartmont
is not 1n “‘industry’”” anl embnloyezs thereof
aro not “workmon.”  Thorefors, the applica-
tion of pespondent 2, before the Libour
Court was clearly untenable and the Labour
Court had no jurisdiction in tho matter.

v

8. Inviow of the above, I quash the
impugned award and allow the petition with
no ordor as to costs.

'
:

"IN THE HIGH COURT OF JUDICATURE, RAJASTHAN
£ 3.B. Civil Writ Petition No. 1930 of 1983, dated 19 Decombor 1983

PrBSENT ¢
JUSTICE MISS KANTA BHATNAGAR

Between

Asu Singh

and
State of Rajasthan

mof Indla, Art. 226 — Transfer of Gorernment scryant — Allegation of mala fide
“1m-¢xlstence of administrative exigenop — Prosf of — High Court, if and whsn oan
1670 when there 1s a case of mala fide ;

Holdy An employee cananot claim as of
right to bo on the post carrying with it
spocial pay. If the administrative exigency
80 roquire. ho may bs transforred at any
timo. Howevor, if ono porson is not
allowed that spacial pay for a reasonable
period cven and tho other porsn c¢nj ying
that benofit for long is aguin  favoured and
rotransfereed to that very post in that very
institution, thore mdy be reasonuable cause

579
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IN THE CENIRAL ADMINISTRALIVE TRIBUNAL
AHMEDABAD BEHCH
AHMEDLABAD

OmAA2A /M /RIS No, 336 _foy m  oajasfas

— s am

U.0.1.3 000

- e v et e

gioey. . o Akrl  Euresa)
APPLICANT (8)

COUNSEL 7 T R

VERS US

MR . Roy) k. So;fp_d
RESPONRENI (S)

COUNSEL
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@  BEFORE THE HONOURABLE CENTRAL ADMINISTRATIVE TRIBUNAL
> AHMEDABAD BLNCH

~ onno. w6 or 1oma DL

( MISCe APPLICATION NO.

\€
=
’

P
e

s — \

IN Q'-' % % T
ORIGINAL APPLICATION NO. 92 OF 1992 ZV~>§» - égi
B
l. The Union of India ‘§ v i;,‘ B !
The Director General, e - “;k
Department of Posts, g §$ N
Ministry of Communication, P Ll §€\
Parliament Street, ),(g - -
New Delhi 110 001, >3 gt\gris
5 N
24 The Chief Postmaster General, = (3 = 5;3
Gujarat Circle, 0 “ , o Q
Ahmedabad 380 001, 2 84 i T
= e LY,

3e The Postmaster Cenerzl,
Rajkot Region,
Rajkot 360 001,

4, The Senior Supdt, of Post Offices,
Bhavnagar Division,
Bhavnagar 364 001,

5 The Asstt, Supdt. of Post Offices,
Bhavnagar Division,
Bhavnagar 364 001,

sessehoplicants

{Crg. Respondents)

Vse
Rafik Saiyed,
Ex~EDDA/CA, Mota Surka,
HeQe Sihor, :
e s s s s ReESpPONdent
(Org. Applicant)
Con
Misc. Application for extension of timel for complying with
the directions of the Honourable Tribunal, i

1 D L U G A TN 2 T o) S T gy T ey i e T za T TR I OB cue T TN s T

The applicants above named most respectfully begs to
submit as under 3

1, The epplicants are the original respondents in the
Ooriginal application No. 92 of 1992 filed by the respondent
(Org, applicant). The said original application No, 92 of 1992
came to tdgadisposed of by the judgement dated 10=6-94 (Copy
at Annexure-A hereto), The operative portion of the said
order reads as follows 3

" The application is allowed, The order of the ASPOs,
Bhavnagar dated 23-~4-1991 be quashed and set aside, The
respondents are directec to reinstate the applicant in service
within one month from the date of receipt of this judgement

Prasenied | Y

My Aey) Kaveaas
|Aé’\/‘ Contd, at eos2e0s

@ \719¢
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/72 //

with full backwages. It must be paid within four months from

Q¢

the date of the receipt of this order, The resoondents may
terminate the servicesof the applicant, if they so desire,
as per the provisions of Industrial Disputes Acte The

application is disposed of accordingly. No order as to costs,"

24 It is submitted that the present applicants have decided
to approach the Honourable Supreme Court of India by filing
special leave petition against the said judgement dated
10-6~24, The applicants further submit that process for filing
the special leave petition has already been initiated by the
applicants, It is submitted that filing of the S.L.P., getting
the same placed before the Hon'ble Supreme Court and obtaining
the order thereon is likely to take some time and therefore,
the time limit granted by this Honourable Tribunal for
carrying out dire€tion with respect to reinstatement is
required toAgxtended in the interest of justice, It is submitted
that this Honourable Tribunal be pleased to extend the time
limit for reinstating the Org., applicant (respondent) by
further permod of three months (over and above one month
granted in the -judgement),

3e The applicants therefore, pray that this Honourable
Tribunal be pleased

(A) to extend the time limit granted for complying with the
direction regarding reinstatement of the respondent (Orge
applicant) a s per judgement (Annexure-A) by further period
of three months ;

(B) to grant such other and further relief as may be deemed

TS

just and proper,

Ahmedabad, aws s ‘ -
Date: =7 =04 Senior Superintendent of Post Offices
s &vﬂﬁ:ﬂi‘ﬁiﬁw--ﬂ--
Verification

do hereby verify and state that what is stated above is true to
my knowledge, information and belief and I believe the same to

be true. I have not suppressed any material facts,

Verified at Ahmedabad on this ____ day of July, 1994,

Y

Senior Superiniendent of Post Offices

Iumn.nDlJMNyuqacfﬁll
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DATE OF DECISION__ 10-6-1994.

_Mr. Rafik Saiyed, ~ Petitioner

Mr. K.C. Bhatt, ___ Advocate for the Petitioner (x)

Versus

_Union of India & 'Ors - Respondent S

Mr. Akil Kureshi, _ Advocate for the Respondent (s)

The Hon’ble Mr. ¥, Radheakrishnan, Ad~n. Member.

The Hon’ble ¥%.Dr. R.K. Saxena, Judicial Member.
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Rafik Saiyed,

e P
O
(4) -

E.D.D.A./C.A.,

lota Surka H/Q Sihor. Slrea Applicant.

(Advocate: Mr. K.C. Bhatt)

Versus

1) Union of India through
The Director General x
Department of Posts
Ministry of Communication
Patiiament Street,

New Delhi - 110 001.

2) The Chief Postmaster General
Gujarat Circle
Ahmedabad - 380 001.

3) The Postmaster General,
Rajkot Region, Rajkot.

4) The Senior Supdt. of Post Offices,
Bhavnagar Division
Bhavnagar.

5) The Asstt. Supst. of Post Offices,
Bhavnagar Livision

Bhavnagar. oo o aba Recsponcents.

(Advocate: Mr. Akil Kureshi)

JUDGMENT

O.A.No. 92 OF 1992

Date: 10-6-1234,
Per: Hon'ble Mr. V. Rachakrishnan, Admn. Member.

Heard Mr. K.C. Bhatt, learned advocate for the

applicant and Mr. Akil Kureshi, learnsd asvocate for the

‘ ]
respocrdents, 1

2. The aprlicant was apncinted as EDDA at Mota Surk-
Headquarters Sihor anc¢ he jcined duties om 6-12-1989.

His services were terminated on 23-4-1991. He submitted

bodt-
appeal to Sr. S.P.0. Bhavnagar against termination\with

| \
|
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no result. The allegation of the aprli ( - i¢ +h. & /
his services were terminated in order to accomodate &
relative of the Asstt. S :pdt of Fost Qffices. The

applicant, therefore, challenged the termination which

“~

was done without following disciplinary procedure and °*
without following statutory provisions of the I.L. Act.
He claims that he was fully qualified for the poct and

he had completed 507 days of service from 6.12.1929 to
26.4.,1991. He quoted several judgments in support of

his case. He has claimed the following reliefs:

"Relief(s) sought:-
In view of the facts menticned in para-6

above the applicant vrays for following relief:-

(1) The order of Asstt. Supdt. of Fost Offices,
Bhavnagar Sub Dn.No.PF/ELA/Mote Surka cated

23-4-21 be guagshed and set asdde.

(i1) The respondents be directed to re-instate the
applicant immedietely and he should be
treated as re-instated as on 26-4-91 with all
conseguential besnéfits being treated ac in
job from 2€6-4-91.

(1ii)The respcndents gleasse be directed to pay tt
", cost of thic application as the applicant is
very poor and very low paid servant and !

(3o~an

belongs to minor%cowmunitykbackward class.
- y

4

(iv) aAny other suitable relief may plcease be

grantec."

3. The responcents have filed reply. They have
€tated that the applicant was appointed purely on

provisional and adhoc basis and his appointment was

liable to be terminated at any time without giving

r
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reasons or without irc v notice. As tho applicant
thece
had accepted / econcitiu.:, he can not challenge the
termination. The contention of the respondents is that
as the applicant's appointment vae purely provisional ané
on L
/83hoc basis, it was not necescary to follow statutory
provisions of I.D. Act. They have statec that Shrj
who . . "

Sarvaiya(was selected in applicant's place, was fully
qualified. They have stated that Shri Sarvaiya has passec
1Cth Standard but the applicant had passed only 9th
standard, Becaguse of certain lacuna in his recruitrent/

- de novo procedure for recruitment was ordered in

November 1991.

4. The applicant has filed rejoinder. He der.ied that
he was appointed on provicsicnal and achoc basis. He has
reiteratedé that he worked for 507 Gays witt:aut any -breck.
has
He was appointed on a reguler post, H./repeated the
‘allegaticn that he was terminatec in order to accomecate
tHé’brother cf the A.S.F. te has Stated that he has sent
r;f
" the appeal to SS2 Bhavnacar under Certificate of Postipg

‘and produceé Xerox copies. He has stated that He ie s

fully qualifiec to held the post of TUDA, Ho islc

/
v

registered his-—nmame ir. Employment Exchange. The

respondents have given further reply tc the rejoinder.



Wit

v .

They have st. - €ven though the post ¢ In Was

/
vacant, the o, . was arpoirnted cue to urgoncy  §s
Procedural form<iitics took time for cetting the postt

filled on regular basis anc¢ in orcder to carry on the

workythe applicant was appointed on adhoc bacsis, They

&

-

have stated that the applicant is not a resicent cf-the
village, but he is resicent cf Scngach.,.

They have cGenieg
that the applicant gave any appeal. In view of the
above, the respondents have prayed for rejecticn of the
applicant's Original Applicaticn. The acplicant has
given further rejoinder. He hae repeated that he was
appointed against the regular vacant post. The
appointment of Shri Sarvaiya in place cf the épplicant
was irreqguler ang illegel. The applicant has claimec

that he is resident of Sitor.

F's; Durino the arguments Mr. K.C. Bhatt, learned
adgééate for the applicant Stressec¢ on the point that
in'view of.the very jucgment of this Bench the Fostal
Lepartment is treated as Industry anc¢ tre Industrial !
Disputes act applies to them. Hence the termination ;f
the services of the arrlicant without following lecal
procedure under the StatuthWBs illegal as the applicant
had completea 507 days of continuous service as EDDA,
Mr. Akil Kureshi, on behclf of the respondents, pointed
N
i

]



out that the appointment of the applicant was .

and temporary bacis and liable te be terminated

i
4

copy of ‘
time. He also produced/appointment letter cated 3.1.19390

regulating the period of appointment to 90 cays. He also
pointed out that the judgment of the High Court of Pungab
& Haryana in Civil Writ Petition No. 7897 of 22nad July,3

1983 stating that the P & T Dapartment is not an Industry

and hence provisicns of the I.C. Act coulé not apply to

this case.

6. It is seen that the respondents Lav: not denied the
fact that the applicant hag¢ worked for 507 Cays before
his services were terminated. In the first corder, Ann.A-1
in
there was no pericd specified by the responcdents andz;he
orcer dsted 3-1-9C produced by Mr. Akil Kureshi curing
the hearinu, it is specified that the éppointnent will be
for 90 days cor until the regular appointmcnt is made
whichever pericd is shorter . In this contest

Mr, K.C. Bhatt, learned advoczte for the applicant

£ to
objected/the pr-duction of tris document at Li#: hearing

stage and alleged that it was an after tr.eught as thisf

i g
document was not produced along with the written Statement.
Even assuming that this letter was issued tre perice of

90 days expired on 2-4-2C but c+1il]l the applicant wae

continued in service upto 26-4-S1 without further order.

\

A
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A
Hence it is not possiils (. accept the ¢ . entinn thét

the appointment was macc {or.fixed peric. . )

7. It is undisputed fact that the applicant had
completed 507 days and hence statutory proccdure unCcr‘
I.D.Act like notice and retrenchnent'compensation should
have been followed, as he had completed more than 240
days in the year prior to retrenchment. This was not
done in this case and this is a clear violation of the
I.D.Act provisions. The respondents have also not taken
the argument of P & T Department not being Industry in

the written statement. Only during argument Nr. Akil

Kureshi pcinted out that F & T Department could not be

Pur jab & Haryana Hich Court's decision in Civil Writ

*Petition No. 7837 of 22n¢ July, 1983. This Bench of the

)

T??@unal has all along been hol&ing that the P & T
Deéartnent is an Industry and hence subject to the
statutory provision of the I.D.Act. It has been deciced,
for example, J3.A.N0.278/89 deciced on 1.10.1791 that the

]
provisions of the I.L.Act would apply to an ELA as he

wculd be a workman as cdefined in I.D.Act. It has also
been decifed in the case of R,Pacdmanzbhangx Nair V/s.
Superintencent of Post Jffices, 1993 SiR, CAT Ernaknlam

Bench, page 610, that even a substitute who was alloweé

to work in the post office continuously for a lonu time,




is a workman under the I.DeAct and an action has to be

taken as per the provisions of the Act.It is settled

law that P & T Department is an industry. Calcutta

)
Bench of Central Admni Tribunal in Ashok Kumar Sinha Vse.

Union of India & others 1989 Lab.I.C. 670 took this view

and it was based on the decision of Kerala High Court in

Kunjan Bhaskaran and Others Vs. Sub Divisional Ojficer

Telegraphse. Changanessary and Others, 1983 Lab. leCe135.

Ahmedabad Bench of Centrel Admn.Tribunal also took the

same view in MeA.BRukhari Vsw<lnion of Indiaz and Others

AIR 1989 (1) CAT 162. 1t is clear that P & T is =zn

industry and the applicant who was a .Extra Departmental
Agent - ¢« was a workmane As the applic:nt has completed
more than 240 days in a year prior to his terminration,the
respondents could not terminate his service without
following the provisions of the I.D«¢Act as it would amount
to retrenchment. If the respondcnts did not want to allow
continue the applicapt by giving him regular appointment

as EDDA, they were entitled to retrench the applic-nt,

kut thet couléd be done by followirg the provisions of
Section 25 F of the XeDeActe. In this view of the matter,

we hold that the action of the respondents in terminating
the services of the applicaént was bad in law and it has

to be quashed &nd the applic-nt is entitled to reinststement

in service as EDDi. Hence, we pass the following crder ;

.

OR DER

The application is allowed. The order

N,

s
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of the ASPO Bhavnagar dated 23¢4.1991 be quashed and
set aside. The respondents are directed to reinstate
the applicant in service within one mecnth from the date
of receipt of this judgment with full backwagess. It
must be paid within four menths from the date of the
;qgeipt of this order. The respondents may terminate
théﬁservices of t he applicent,if they so desire, as

ok

peg;the provisions of Industrial Disputes Act. The

application is disposed of accordingly. No order as to

costse
D / |
’ '(‘ I . /.
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BEFORE THE HONOURABLE CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDRAD BENCH

ﬂ\" . l', S . ::;
MISC. APFLICATION NO. Y|4  OF 1994 D‘ ‘
NG % Dy

IN " 05~

ORIGINAL APFLICATION NO. 92 OF 1992

1. Teoe Union of India
(through the Director General,
Department of Posfs,
Ministry of Communications,

Farliament Street, New Delhi 110 001)

2. The Chief Postmaster General,

Gujarat Circle,

Ahmedabad 280 001,

3. The FPostmaster General,
Fajkot Region, Rajkot.
4. The Sr.Superintendent of Post Offices,

Bhavnagar Division,

Bhavrnagar.

. The Asst. Supdt. of Fost Offices,
Bhavrnagar Division,
Bhavrnagar . Applicants
(org.Respondents)
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Shri Rafik SBaived,
E.D.D.AL/C A
Mota Surka H/Q Sihor. Respondent
{org. applicant)
Misc. Application for extension of time for

implementing the directions contained in the Jjudgment
of the Honourable C.A.T. in 0.A. No.92/92 dt.10.6.1994.

\wbtn onens Snabe S0045 betes 4eRts snoss Seaes erde HARER S44ed FeReS SHsmE SRreS Se0se SHRRR OIS SHERE Srass SebEs Smene SeEsd Sste SHBLR S1008 444SE S0 Sesuy Seses Svees S SHRYD SIS SHRNE e AR S4IGD eded 4IRS Fhbee desed SHARR SHSHS OO SHORR SRR SeenS Soses BYINS SOHHD $0004 MHend Shame st ShUMS.

The applicants abovenamed most respectfully

beg to submit as wunders:
1. The present applicants are the original

respondents  in the Urigiﬁa1~ﬁpplicatiun No.92 of 1992
filed by the present réﬁpmnd&nt {org. applicant). The
said original application No.92 of 1992 came to be
disposed of by the Honouwrable Tribunal by its Jjudgment
dated 10.46.1994 (copy at Annexure—-A hereto). The

oeprative part of the judgment reads as under:

MThe application is allowed. The order of the ABPO
Bhavnagar dated 23,4,1991 be guashed and set

aside. The respondents are directed to reinstate

the applicant in service within one month from thes
date of receipt of this Jjudgment with full

backwages. It must be paid within four months from

the date of receipt of this order. The respondents




may terminate the services of the applicant,if
they so desire, as per the provisions of the

Industrial Disputes Act. The appication is

disposed of accordingly. No order as to costs."

2 Tt is submitted that certified copy of the

sald order . was ready on 14.73.1994 which was thereafter

collected by  the learned Add.Central Govit. Standing

Counsel and it was forwarded to the apppliant-
clerpartment . Thereafter the ld.ﬁddi.ﬂentral Govt.

Standing Counsel was requested to give his opinion with
respect  to  the said judgment and  the opinion was
received on 20.46.1994. It is submitted that as per the
said decision of this honouwrable Tribunal  the org.
appilcant is ordered to be rednstated within one month
from the date of receipt of the Jjudgment with full
backwages which is required to be paid within four
months  from the date of receipt of the order. It is
submitted that the Department is desirous of filing
Special  Leave Fetition before the Honourable Bupreme
Court of India and therefore, the time limit granted
for carrying out the directions contained in the said
order is  required to be extended in the interest of
Justice. It is dubmitted that the period of one month
granted for reinstating the org. applicant with full

backwages is extrmely short and that the said period be

a6



extended to the periocd of four months from the date of

receipt of the order, in the interest of justice.

-

R It is submitted that the present applicants
fad filed one Misc. ﬁpplicatidn being Misc. Application
Mo. 3296 of 1994 before this Honourable Tribunal wherein
this Monourable Tribunal was pleased to extend the time
foar cmmpliaﬁcé of the directions contained in the above
merntioned judgment upto 26.8.1994. Hereto annexed and
marked Annexure-R  is a copy of the said order dated
22.7.1994. Tt is further submitted that after receipt
of the judgment in said 0.A. the applicants have taken
suitable steps for the purpose of filing Special Leave
Petition before the Honourable Supreme Court of India.
However, on account of administrative delays the same
has rot been filed and the same is likely to take some
more time and the time granted by this Honouwrable
Tribunal earlier and extended thereafter vide order
prnexure-B  is further required to be extended by two
mor the from the date of Ffiling of this Misc.

Application.

4. The applicants therefore, pray that this

Hon ble Tribunal be pleased:’

A to extend the time for compliance of the

directions contained in judgment/order




at

3
Annexure-A dt.10.6.1994 and threafter
extended by order dt.22.7.1994 {(Annex.B)
be futher extended by two months from
date of filing of this Misc. Application
(B to grant such other and further relief as
( may be deemed just and proper.
Ahmedabad, * .’>§L~“‘———‘4?\J’Vv~
T WYY g9, TR L
Dti& ’”"E}""lc‘?c?‘f" » i-’vxﬁ;»f u ;.,vr\'nfgn.jv;nr of Post Gifhnss
Paavecrar Pre. Bhavasgar B84 Hid
Verification A
I : 5: ‘ '(/br'((,% /
L
working as {g > (S\'\/pm f}pca/s @Zw,\/ ,\%
with the applicant Mo.__herein, do hereby verify and
state that whalt is stated above is  true to my
' knowledge, information and belief and I believe the

same  to be true. I have not suppressed any material
facts.

Verified &t ~Ahoedabad on this 9££Zk*ﬁay of
Aug. 1994.
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The Houn'ble .

Dr.

K.K. Saxena,

Juadicial Member.
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Rafik Saiyed,
E.D.D.A./C.A.,

Mota Surka H/Q Sihor. i s

(Advocates Mr. K.C. Bhatt)

Versus

1) Union of India through

2

G

5

)

)

)

The Director General
Department of Posts
Ministry of Communication
Patiiament Street,

New Delhi - 110 0Cl.

The Chief Postmaster General
Gujarat Circle
Ahmedabad - 380 001.

The Postmaster General,
Rajkot kegion, Rajkot.

The Senior Supdt. of Post Offices,
Bhavnagar Division
Bhavnagar.

The Asstt. Supdt. of Post Offices,
Bhavnagar Division

Applicant.

Bhavnagar. ' ..... Respondents.

(Advocates NMre. Akil Kureshi)

JUDGMENT

- @ e» = = s @@ o

0.A.No. 92 OF 1992

Date: 10-6-1294.

Per: Hon'ble Mr. V. Radhakrishnan, Adm. Member.
45X

resporients.

P

The avorlicant was appointed as EDDA at Mota Surka

Headquarters Sihor an¢ he jcined duties on 6-12-1989.,

His services were terminated on 23.4-1991.

appeal to Sr.

\
/I
s \})

budt

S.P.0. Bhavnagar against terudnation\with

o e 80 00 3/"‘}

He submitted

as

j%} Heard Mr. K.C. Bhatt, learned advocate for the
J)pplicant and Mr. Akil Kureshi, learned advocate for the
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reasons or without issuing cny notice. As the Nk

tnece,
had &ccepted , conditions, hc can not challenge tne

termination. The contention of the respondents is that
as the applicant's appointment was purely provisional and
on
/adhoc basis, it was not necessary to follow statutory
provisions of I.D. Act. They have stated that Shri
who .
Sarvaiya/was selected in applicant's place, was fully

" qualified. They have steted that Shri Sarvaiya has passec

1Cth Standard but the applicant had passed only 9th
standard, Because 0f certain lacuna in his recruitnent/
de novo procedure fcr recruitment was ordered in

November 1991.

4. The applicant has filed rejoinder. He denied that

he vas apwointed on provisicnal and adhoc basis. He has

reiteratec that he worked for 507 Says withcut any break.
has

lle was appointed on a reguler post, HG{%epeated the
: o

. allegaticn thet he was terminateé in order to accomodate
-\

\ N'
b pd
3;)§{thc brother cf the A.S.F. ke has stated that he has sent
& /4 |
o the appeal to SS5F Bhavnacar under Certificate of Posting

anG producec¢ xerox copies. He has stated that he is
fully gualified to rold the post of EDDA. He was
) .

registered kis—mame ir. Employment Exchange. The

responoents heve given further reply to the rejoinder.

/@/, / cecson i Ib/4 ,
o , 1T |
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They have stated thét even though the po: . 12N
. \v
vacant, the applicant was appointed due to trgency .

procedural formalities took time for cetting tﬁe po;L\k
filled on regular basis and in order to carry on the
workﬁthe applicant was appointed on adhoc basis, They
have stated that the applicant is not a resicent of the
village, but he is resicdent of Scngadh.:
They have denied

that the applicant gave any appeal. In view of the

: ebove, the respondents have Prayed for rejecticn of the
applicant's Original Application. The applicant has
given further rejoirder. He has repeated that he was
appointed against the regular vacant post. The
appointment of Shri Sarvaiya in place of the applicant
was lirreguler and illegal. The applicant has claimeg

that he is resident of Sihor.,

’

vb.
\)‘;‘,

}éﬁgocate for the applicant Stressed on the point that

’

During the arguments wr. K.C, Bhatt, learned ,

Tb*’ in view of the very jucgment of this Bench the Postal
Lepartment is treated as Industry and the Ingustrial
Disputes Act applies to them. Hence the termination of
the services of the arplicant without fol%owing legal
procedure under the Statute was illegal aé the applicant
had completed 507 days of continuous service as EDDA,
Mr, Akxil Kureshi, on behalf of the respondents, pointed

W (;\,\J P ’P i L

;
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~w/ out 1t - appointnent of the applicant was on adhoc
/t” _
' and ts ry basis and liable to be terminated at any
copy of

time. He also p;oduced(appointnent letter dated 3.1.1990
regulating the period of appointment to 90 cdays. He also
pointed out that the judgment of the High Court of Punjab
& Haryana in Civil Writ Petition No. 7895 of 22nd July,
1983 stating that the P & T Department is not an Industry
and hence provisions of the I.D. Act could not apply to

this case.

6. It is seen that the respondents hawv2 not denied the
fact that the applicant hag worked for 507 days before
his services were te<rminated. In the first order,Ann.A-1
in
there was no pericd specified by the respomcents andzphe
order dasted 3-1-%C produced by Mr. Akil Kureshi éuring

the hearing, it is specified that the appointment will be

for 90 days or until the regular appointment is made

' whichever pericd is shorter. In this conte:t
,/gﬂ;" Mr, K.C. Bhatt, learned advocete for the applicant

//i’f to

;ﬁ’ objected/the pr-duction of this document at ¢l hearing
[T g‘ “k -
ey -4
ig\ ﬁ&ﬁbe and alleged that it was an after trcught as this
v\~ NPV |

“"r ? * . » /ai

décument was not produced along with the wr.itten statement
Even assuming that this letter was issued the period of
90 days expired on 2-4-90 but ctill the applicant wae

continued in service upto 26-4-91 without fugther order.

/CCM/ | b cevsens /- ' 4"

L~
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< .
o gfﬁ rtment is an Industry and hence subject to the
2 -

Hince it is not | ~ to accept.the contentio\\\ i
the appointment w. ¢ for fixed period. \

\\;
7. 1t is undisputed fact that the applicant had i3

\

completed 507 days and hence statutory procedure uncer
1.D.Act like notice and retrenchment compensation should
have been followed, as he had completed more thén 240
days in the year prior to retrenchment. This was not
done in this case and this is a clear violation of the
1.D.Act provisions. The respondents have also not taken
the argument of P & T Department not being Industry in
the written statement. ©Only during argument Mr. Akil
Kureshi pointed out that P & T Department could not be
treated as Industry and referred to the decision of the
Pur jab & Haryana Hich Court's decision in Civil Writ

Petition No. 7827 of 22ncC July,1983. This Bench of the

.«

\,

i‘JPunal has all along been holding that the F & T
3
g

#gfatutory provision of the I.D.Act. It has been deciced,

for example, D.h.No.278/82 decided on 1.10.1791 that the
provisions of the Il.L.Act would apply to an ELA as he
wculd be a workman as cefined in I.D.Act. It has also
been Ceciced in the case of R,Pa@manabhanar Nair V/s.
Superintencent of Post Jffices, 1993 SIR, CAT Ernakulam
Bench, page €610, that even a substitute who was allowed

to work in the post office continuously for & long time,

0%
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is a workman under the I.DeAct and an action has to be
taken as per the provisions of the Act.It is settled

Jaw that P & T Department is an industry. Calcutta

Bench of Central Admni Tribunal in Ashok Kumar Sinha Vse.

Union ot India & others 1989 Lab.I.C. 670 took this view
and it was based on the decision of Kerala High Court in

Kunjan Bhaskaran and Others Vs. Sub Divisional Officer

Telegraphs. Changanessary and Others,i1983 Lab. l.Ce135.

. ahmedabad Bench of Centrzl Admn.Tribunal also took the

same view in Me<A.Rukhari Vs<linion of India and Others

AIR 1989 (1) CAT 162. 1t is clear that P & T is an
industry and the applicant who was a .Extra Departmental
Agent - . was a workman. As the applic:nt has completed
more than 240 days in a year prior to his termination,the
respondents could not terminate his service without
tollowing the provisions of the I.DeAct as it would amount
o retrenchment. If the respondcnts did not want to allow

continue the applicant by giving him regular appointment

.‘
%‘.
e\
b4

g

as EDDA, they were entitled to retrench the applicent,

by that could be done by following the provisions of

8
A §-" :
k! < o PR
Ly © S$sggtion 25 F of the T.DeAct. In this view of the matter,
SN\ o
'k\: ve hold that the action of the respondents in terminating

the services of the applicant was bad in law and it has
to be quashed &nd the applic-nt is entitled to'reinstatement

in service as EDDA. Hence, we pass the following order ;

ORDER

The applicetion is allowed. The order

. N :
- !

L
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of the ASPO Bhavnagar dated 23¢4.1991 be quashed and
set aside. The respondents are directed to reinstate
the applicant in service within one month from the date

of recelpt of this judgment with full backwagese. 1t
nust be paid within four menths from the date of the
receipt of this order. The respondents 'may terminate

i

» ""*‘Vg,he services of t he applicant,if they O desire, as
9

§u the provisions of Industrial Disputes Acte. The

‘pflication is disposed of accordingly. NO order as to

"'; |
/65t50
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23 CENIRAL ADMINISTRATIVE TRIBUNAL
v AHMEDABAD BENCH, AHMEDABAD

MA, /39 0.A, /92 ~

Heard the learned counsel for the parties,
M.A,/396/94 for extension of time allowed, Time
extended till 30,8,1994, M.A, stands disposed of

accordingly.

26,7,1994
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A ORIGINAL APPLICATION NO, 92 of 1992
1 o ([ $2¥UJ1,  The Union of India
};;\,,ji MA- o (through the Director General,
‘Ph,v.,ch)( | Department of Posts,
%k/'xY“r(\ ‘ Ministry of Communications,
Al [e k;xl”] Parliament Street, New Delhi 110 001)

2, The Chief Postmaster General,

Gujrat Circle,

Ahmedabad 380 001,

. The Postmaster General,

Rajkot Region, Rajkot,

4. The Sr, Superintendent of Post Offices,
Bhavnagar Division,

Bhavnagar

e

5e The Asst, Supdt, of Post Offices,
Bhavnagar Division,
Bhawnagar, Applican ts

( Org., Respondents )

~ -~

et oy ﬂ\<\\ \ﬂ‘ﬁuh)

bewred po Pt anewe
Wi SEGoml ) e - @ vs.
LIS Ly A
>
yhgr s is
L 1.9
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/ ¥R et ety
e R Rerte g Rafik Saiyed,

A BA am we

E.D.D.A. / Cvo

Mota Surka H/Q Sihor, Respondent
Priesemd~cd Ly ( Org. spplicant )
v Bl Kok,

A
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Mise, Application for extension of t+ime for
implementing the directions contatned in the
judgement of the Honourable C,A,T, in 0,A,
No. 92/92 Dtd, 10,6,1992 sss:sss:38ss8882823¢s

The applicants abovenamed most respectfully

beg to submit as under :

1, The present applicants are the original
respondents in the Original Application No,92 of 1992
filed by the present respondent (org, applicant), The
said original application No.92 of 1992 came %o be
disposed of by the Honourable Tribunal by its judgement
dated 10,6,1994 (copy at Annexure-A hereto), The

operative part of the Judgement reads as uﬁder:

"The application is allowed, The order of the
"ASPO Bhawnager dated 23,4,1991 be quashed and
set aside, The respondents are direeted to
reinstate the applicamt in service within one
month from the date of receipt of this judgement
with full backwages, It must be paid within
four months from the date of receipt of this
order, The respondents may terminate the
services of the applicamt, if they so desire,

as per the provisions of the Industrial Dispute
Act, The application is disposed of aceérdingly.

No order as to costs,®

-~

2. It is submitted that certified copy of the
said order was ready on 14,3,1994 which was thereafter colle-
cted by the learned Add,Central Govt, Standing Counsel and

it was forwarded to the applicant-department,




jto

Thereafter the Addl,Central Govt, Standing Counsel was
requested to give his opinion with respect to the said judgement
and the opinion was received on 30,6,1994, It is submitted that
as per the said decision of this honourable Tribunsl the org.
applicant is ordered to be reinstated within one month from the
date of receipt of the judgement with full backwages which is
required to be paid within four months from the date of receipt
of the order, It is submitted that the Department is desirous
of filing Special Leave Petition before the Honourable Supreme
Court of India and therefore, the time limit granted for carrying
out the directions contained in the said order is required to be
extended in the interest of justice, It is submitbed that the
period of one month granted for reinstating the org, applicant
with full backwages is extrmely short and that the said period
be extended to the period of four months from the date of

receipt of the order, in the interest of justice,

Dy It is submitted that the present applicants had filed
one lisc, application being lMisc, Application No.396 of 1994
before this Honourable Tribunal wherein this Honoursble Tribunal
was pleased to extend the time for compliance of the’directions
contained in the above mentioned judgement upto 26,8,94, Hereto
amexed and marked Annedure-B is a copy of the said order dated
22,7,94, It is further sbumitted that the present applicants had
filed second Misc,Application being Misc, Application No.494 of
1994 before this Honourable Tribunal where in this Honourable
Iribunal was pleased to extend further time upto 26,10,94
Annex-C for compliance of the directions contained in the above
judgement. 1% is further submitbted that after receipt of the
judgement in said OA the Applicants have taken suitable steps
for the purpose of filing special leave petition before the
Honourable Supreme Court of India, However, on account of
administrative delays the same has not been filed and the same
is likely to take some more time and the time granted by this

Honourable Tribunal earlier and extended thereafter vide order



(1]

vide order Annex-B and Annexure-C is further required to be
extended by two months from the date of filing of this

Misc, Application,

4, The applicants therefore, pray that this
Hon'ble Tribunal be pleased 3

(a) to extend the time for compliance of the

ﬁ directions cntained in judgement /order
Annexure-A dt,10,6,1994 and thereafter
extended by order dt,22,7,1994 (Amex.B) and
by order dated T,10,94(Ammex-C) be further
extended by two monthsﬂfrom date of filing

of this Misc, Application,

(B) to grant such other and further relief as

may be deemed just snd proper

| AL WdHTED Siw=s RiaEed @@
edabad Senigr Superntensent 2t Post OM\
lhunhqnlbn.Bhaﬂunn&4ﬂ4aox
Date: |

Verification

I, H, B, Chauhan working as Senior Supdt,
of Post Offices, Bhavnagar with the applicamt No,__ herein
do hereby verify anmd state that what is stated sbove is
true to my knowledge, information and belief and I believe
the same to be true, I have not suppressed any materizl

facts,

Verified at Ahmedabad on this day of

o NeoX i Bl

AT AT T - FATe A3
Senigr Superamensent of Past Othoss.
!hmnhgnxbn.NMquyn—ﬂlﬂﬁi
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Pl ‘”—*" 10.A. NO. 92 aF 1992
ENEY e

_Mr. Rafik Saiyed,

Mr. I«.C Bndtt,

'"&ff

DATE OF DECISION  10-06-1994.

Versus

The Hon'bie Mr. &, Radhekrishnan,

The Hon’ble #i.Dr. R.K., Saxena,

Union of India & Ors,
/Y | _Mr. Akil Kureshi,
i - .
JORAM

Admn. Member.

Judicial Member.

__Petitioner

___ Advocate for the Petitioner (5)

“Respondent s

_ Advocate for the Respondent (s)

(12



Rafik Saiyed, : : ;
E.D.D.AO/C.AOl 4 & ; o
~Mota Surka H/Q Sihor. Applicant,

e s o e

S S

S (Advocate: Mr. K.C. Bhatt)

Versus

1) Union of India through
The Director General
Department of Posts
Ministry of Communication
Patiiament Street,

New Delhi - 110 001, ‘ »I‘

2) The Chief Postmaster General
Gujarat Circle
Ahmedabad - 380 001,

3) The Postmaster General,
Rajkot kegion, Rajkot.

4) The Senior Supdt. of Post Offices,
Bhavnagar Division
Bhavnagar,

5) The Asstt,. Supdt. of Post Of fices,
Bhavnagar Division

Bhavnagar, P P Respondents.

(Advocate: Mr. Axil Kureshi)

1q
res
o
LNO)]
B+
1
1=
¢ 3

Q-A.-No. 92 OF 394>

Date: 10-6-125¢,

Per: Hon'ble Mr, v, Radhakrishnan, Adma, Member.,

SV "

ﬁ;r‘ ’ Heard -Mr, K.C. Bhatt, learnegd advocate for the
{:a , ; apelicant and Mr, Akil Kureshi, learneqd advocate for the
badn - 4 .

¥ K/‘?(C ; '\“.'\; _"v )

' “~¢‘nbi're5pcrient5.

2 The applicant was éprointed as EDDA at Mota Surks
Headquarters Sihor anc he joined duties on 6-12-1989,

His services werce terminated on 23-4-1991, He sSubmitted

boudt-
appeal to Sr, S.p.oO. Bhavnagar against termination\with

N,
| ceeess 3/-
N
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no result., The allegafion of the éppli<a.' it that

his services were terminated in order to accomodate a
relative of the hsstt. Sipdt of Fost Qffices. The
applicant, therefore, challenged the termination which
was done without following disciplinary procedure and
without following Statutory provisions of the I.L. Act.
He claims that he was fully qualifiéd for the post ana

he had completed 507 days of service from 6.12.1929 to

26.4.1921, He qunted several judgments in support of

hic case. He has claimed the following reliefs:

"Relief(s) sought -
In view of the facts mentioned in para-¢

above the applicant prays for fcllrwing relief:.

(i) The order of Asstt. Supdt. of Post Officec
Bhavnagar Sub Dn.No.PF/ELA/1nta Sur¥a catec

.

23-4-21 b2 gugshed and set asdde.

(11) The respondents be directed to re-instate <.
applicant immediately and he should be
treated as re-instated as on 26-4-91 with &)

5 conSequential benéfits being treated ac in

3 job from 26-4-91,

|

;5'5
Qiéi)Thc respcndents glaase be directed to pay th
° cost of this application as the applicant ic
Very poor and very low peid_ifrvant and
O
belongs to ndnorﬁ&onnunitz\backward class,
(iv) Any other suitable relief may please be

granted.”

- 3o The responcents have fileg reply. They have

st:ted that the applicant was appointed purely on
provisional and adhoc basis and his appointment was

liable to be terminated at any time withnout giving

r
\
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reasons or without jecc. v notice. As the applicant
thece :

had &cceptegd / ©onditiuic, he can not challenge the

termination. The contention of the respondents is that

as the applicant's appointmsnt wae purely provisional and
on

/a3hoc basis, it was not necescary to follow Statutory

¢

provisions of I.D. act. They have stateg that Shri
who :
Sarvaiya{was selected in applicant's place, wae fully
qualified. They have Steted that Shri Ssrvaiya has passec
lCth Standard but the applicant had Passed only 9th
Standard, Becgause of certain lacuns in his rccruitment/
 de novo procedure fcr recruitment was ordered in

Kovember 1991.

4. The applicant has filed rejoinder, He ger.ied that
he vas apoointeg On provisicnal ang adhoc basis, He has

reiterated that he vworkegd fdr 507 Qays withcut any break,

has
He was appointed on & reguler post, H: /repeated the

‘allegaticn that he Was terminatec in order to accom-cate
\\’.
LNy

EQQ brother cf the a.S.E. Le has stateg thsat he has sent

“ ¢
’

A i
v~ the appeal tg Ss» Bhavnacar under Cértificate of Posting

"and produceg Xerox copies., Hc has Stated that he e

fully qualifiec to teld the post of ropa

2

; % ’ (& .
Féglstered hies—mame ir Employment Exchange. The

« 1 was

Iespondents have giver further reply to the rejoinder.

o
|

Q ‘ | Bt B

/
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Mr, Aaxil Kureshi, on behalf of the respondents, pointed

\

They have st.- - €ven though the post o T:.

=4

vacant, the g, L was arpoirted cue to urgency o

Procedural formclities took time' for gettiﬁt’fge‘post
£411p8 on regular pasis ana in order to Carry on the

work;the applicant was appointed on adhoc basis. They

have stateg th?t the applicant is not a resicent of thQ
village, but he is resicent cf Scngach,.

They have @Genieq
that the applicant gave any appeal. In view of the
above, the respondents have Prayed for rejecticn of the
applicant's Original Application. The applicant has
Given further rejoinder. He hac repezted that he was
appointed against the regular vecant post. The
dprointment of Shri Sarvaiya in place of the applicant
was irrequler ang illegal. The arplicant has claimee

that he is resident of Sihor.

-y During the arguments Mr. K.C, Bhatt, learneg

A

~ ’ '1«\(1
ad¥ocate for the aprrlicant stressed on the point that
in view of the VErY judgment of this Bench the Pasta]
Department is treated as Industry and the Industrial
Disputes Act applies to them. Hence the termination of
the services of the acnlicant without following lecal

procecdure under the statute)Was illegal as the applicant

had completed 507 days of continuous service as EDDA,




e

o SRR LS i 8 S e O -
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out that the appointment of the applicant was c:. .

o

ancé temporary basis and liable tc be terminated =zt any

copy of
time. He also produced/appointment letter dated 3.1.,1930

regulating the period of appointment to 90 cdays. He also
pointed out that the judgment of the High Court of Punjab
& Haryana in Civil Writ Petition No. 7897 of 22nd July,
1983»statiﬁg that the P & T bepartment is not an Industry
and hence provisicns of the I.D. Act could not apply to

this case.

: §
6. It is ceen that the respondents Lav2 not denied the
fact that the applicant hag workes for 507 Cays before
his services were terminated. In the first order, Ann . A-1

in

there was no pericd Specified by the responcents and Ahe
orcer dated 3-1-9C produced by Mr. Akil Kureshi duringtﬁ
the hearing, it is specified that the éppointment will be
for 90 days cor until the regular appointment is mage

whichever rericd is shorter. In this contest

.. Mr. K.C. Bhatt, learned advocate for the applicant

C v

R . ‘to . g
Qbjectec/the pr-duction of this document at {is hearing

A
Stage and alleged that it Wwas an after thLcught as this

document was not produced along with the written statement,
Even assuming that this letter was issued the psrio¢ of“
90 days expired on 2-4-20 but £:111 the applicant wee

continued in service upto 2€-4-91 without fugther order.

/(%(/ ' ZQ’ 11l 7/
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Hence it is not possitl. - accept the ¢ <ention

the appointment was mace for. fixed pcric:,

>

7, It is undisputed fact that the applifént had
completed 607 days and hepe srabupney PR ARUER Uneny
I.D.Act like notice and retrenchment compensation shohld
have been followved, as he had completed more than 240
days in the year prior to retrenchment. This was not.
done in this case and this is a clear violation of the
I.D.Act provisions. The respondents have also not taken
the argument of P & T Department not being Industry in

the written statement. “nly during argument VMr. Ak{]

. Kureshi pcinted out that P & T Department could@ not be

treated as Incustry and referred to the decision of the
Pur jab & Haryana Hich Court's decision in Civil Writ
‘Patition No. 7827 of 22n¢ July,1983. This Bench of the

N
Tribunal has all along been holcéing that the F & T
. ) ‘

Déﬁartnwnt is an Incdustry and hence subjert torthc
statutory provision of the I.D.Act., It»has been decicde~
for example, J;A-No.278/99 deciced on 1.10.1791 that the
provisions of the I.L.Act would arply to an ELA ag he
wculd be a workman as definegd in I.D.Azt. It has also
been cecirfed in the case of R.Pacmanebhangr Nair V/s.
Superintencent of Post Dffices, 1993 SLR, CAT Ernaknlam
Bench, page 610, that even a substitute who was alloweé

to work in the post office continuously for a lony time,

“';f-

4.'
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@5 EDDA, they were entitled to retrench the applicent,

A[I =

,+s ‘@ workman under the I.DeAct and an action has to be
taken as per the provisions of the Act.It is séttled

law that P & T Department is an industry. Calcutta

Bench of Central admni Tribunal in Ashok Kunar Sinha vs.

Union of India & others 1989 Lab.I.C. 670 took this view

and it was based on the decision of Kerala High Court in

Kunian Bhaskéran and Othe{s Vs. Sub Divisional Ofticer

Telegraphs. Changanessary and Others, 1983 Lab. 1.Ce135.

Ahmedabad Bench of Central Admn.Tribunal also took the

same view in MeA.Rukhari Vsvlinion of India and Others

AIR 1989 (1) CAT 162. It is clear that P & T is zn

industry and the applicant who was a .sxtra”Departmental
Agent - ¢+ W3S a workman. As the applic:nt has completed
more than 240 cays in & Year prior to his termination, the
respondents could not terminate his service without
following the’grovisions of the I.D.Act as it ﬁould amount

to retrenchment. If the respondcnts did not want to allow

ktut that could be done by tollowing the provisions of
Sécg;on 25 F of the YeDeact. In this view of the matter,
ve hold that the action of the respondents in terminating
the services ot the applicent was bad in lay and it hag

to be quashed znd the applic.nt is entitleg to reinstatement

in service as EDDA. Hence, we Pass the following corder 3

ORDER
e~ ————

The application is alloyed. The order
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of the ASPO Bhavnagar dated 234441991 be quashed end
set aside. The respondents are directed to reinstate
the applicant in service within one month from the G:te

of receipt of this judgment with full baékwages. It

must be paid within four mpnths from the date of the

fqgeipt of this order. The respondents may terminate

-
!

tﬁgﬁservices of t he applicont, if they so desire, as
Lk

péqfthe provisions of Industrial Disputes Act. The
F3

¢
application is disposed of accordingly. No order as to

costs.
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( Veradhakrishnan )
Member (J)

Member (a).
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CENTRAL ADMINISTRATIVE TRIBUNAL

P MA 0.A

26.7.1994 Heard the learned counsel for the parties,
- M,A,/396/94 for extension of time allowed, Time
extended till 30,8,1994, M,A, stands disposed of

accordingly,
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CENIRAL ADMINISTRATIVE TRIB
AHMEDABAD BENCH , AHMEDAB

5410,1994 Heard Mr. K.C, Bhatt and Mr. Akil Kureshi.
M,A,/494/94 for extension of time allowed, M, A,

5% i5,494/94, stands disposed of,
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