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J U D G ME NT 

OA No.L1992 

Per : Hon'ble Mr. N.E. Pate1, Vice Chairman 

The applicant, in effect, challenges his 
7v \ 

supersession by his juniors in the matter of promotion 

from the post of P.W.I. (Rs.2000-2300) to the post of 

C,P.W.I (Rs,2375-3500) 

2. 	The material facts are not in dispute. They 

are as follows. The applicant was holdingLlower  post 
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of P.W.I since about 1985 and was within the zone 

of consideration for promotion to the post of CPtII 

at the time when the consideration process was 

undertaken sorrtime prior to 21.12.1990 or on 21.12.1990 

itself. On the very same day, promotion order (Annexure_A) 

in respect of 5 persons was issued. So far as the 

question of consideration of the applicant Shri S.K.Saxena 

and two others ,who were also within the zone of 

considerationlis concerned, it was put of f as their 

CRs were not received. This is made clear in the 

order Annexure...A by which five other PWL are promoted. 

Another promotion order by which ten PWI,,were promoted 

was issued on 26.6.1991 (Arinexure_Al) and a third 

promotion order dated 11.7 .1991 promoting five more 

PWwas issued on 11.7.1991. In these two orde 

namely, Al and A2 also, the name of the applicant 

did not figure. It is an admitted position that some 

persons junior to the applicant are arnongwenty 

persons promoted by the orders Annexures...A , Al and A2 

dated 21.12.1990, 26.6.1991 and 11.7.1991 respectively. 

The post of C.P,W,I is a non...selectjcn post which 

means that promotions are given on the basis of 

seniority but Subject to rejection of unfit persons. 

It, therefore, follows that either the applicant was 

not considered for promotion or that he was found 

unf it. 

3. 	In the reply filed by the Railway Administration, 

it is Stated that the relevant CRs of the applicant 

were received by 26.6.199:1 and the case of the applicant 
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was also considered but he was found unfit and it 

is, therefore, that the applicant was by-passed and 

Some of his juniors were promoted. It appears that 

there were some adverse remarks in the CRs of the 

applicant for the years 1987-88, 1988-89 and 1989-90. 

It is not clear whether the applicant was found unfit 

solely on the ground of there being adverse remarks 

in his CRs for the said three years or whether there 

was also any other ground or grounds for assessing 

the applicant as unfit for prontion. Be this as it 

may, it is clearly stated in the reply that there were 

adverse remarks in the CRs of the applicant for the 

aforesaid three years and those remarks had gone into 

consideration while assessing he fitness or otherwise 

of the applicant. It is thus clear that the existence 

of the adverse remarks in the CRs of the applicant 

for the aforesaid three years was at least one of the 

factors, which was considered against the applicant. 

4e 	When the aforesaid position was disclosed in 

the reply filed by the respondents, the applicant has 

specifically stated in his affidavit-in-rejoinder 

that no adverse remarks were Communicated to him 

1987-38 or 1988-89 or 1989-90. He has contended that 

since these adverse remarks were not communicated to 

him before the date of consideration i.e. 21.12.1990 or 

thereabout, his assessment by the ornpetent authority 

or the Selection Committee or DPC was vitiated. 

There was no dispute raised before us about the 
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well-.€stablished position that uncomrnunicated adverse 

remarks could not have been taken into consideration 

while assessing the fitness or otherwise of a person 

whose case Was considered for pronotion. However, the 

contention raised on behalf of the respondents is that 

the adverse remarks in the cRs of the applicant for 

the aforesaid three years were actually communicated to 

him and, therefore, there Was nothing wrong in considering 

the said adverse remarks while deciding the fitness or 

lack of fitness of the applicant for promotion. It is 

stated that for the year ending with 31.3.1988adverse 

remarks in the CR for 1987.-38 were communicated to the 

applicant vide Conf/246/5 	dated 29 .9 .1989 through 

the 5enior Divisional Engineer(I), Baroda. Similarly, 

it is stated that 1for the year ending with 31.3.1989, the 

adverse remarks in the CR of the applicant for the 

year 1988-89 were communicated to him vide Conf,'/246/5/ 

dated 15.12,1989 through the 5enior Divisional Engineer (I), 

Baroda. In the same. way, it is stated that the adverse 

remarks in the applicant's CR for the year 1989...90 were 

communicated to him vide Conf/t~/246/5/SNS dated 5 .12 .1990 

through the Assistant 	 The 

applicant has categorically denied in his rejoinder 

affidavit that the adverse remarks in the CRS for the 

aforesaid years were communicated to him either through 

the Senior Divisional Engineer (I), Baroda or through 

the Assistant 	 or through any 

other person. In view of this controversy, we had twice 

called upon the respondents (vide proceedings dated 

18.6.1993 and 8.12.1994) to bring on record the file 



or the material showing actual comunicat ion of the 

adverse remarks to the applicant. The respondents 

have, however, not brought on record any material to 

show that the adverse remarks which were sent to the 

Senior Divisional Engineer (I), Baroda, for the years 

1987-88 and 1988-39 and the adverse remarks which were 

sent to the Assistant Engineer_Works_Baroda for the 

year 1,989-90 had actually been delivered to the applicant 

or had actually reached his hands. Nothing is produced 

to show that the applicant had acknowledged receipt of 

these adverse remarks at any time before the consideration 

for promotion to the pthst of CPWI was undertaken in 

December, 1990. Even in the JA, the applicant has 

averred that no adverse remarks were ever passed against 

him prior to the consideration undertaken in December, 

1990. When in the reply, it was stated that adverse 

remarks were communicated to the applicant through the 

Senior Divisional Engineer (I), Baroda 

and the Assistant E.ngineer_Works_Brd, the applicant 

has stated in his rejoinder that no such adverse remarks 

were actually communicated or delivered to him at any 

time. The respondents have taken the case only to the 

length of showing that adverse remarks meant to be 

communicated to the applicant were sent to the Assistant 

Engineer _orks -Baroda and the Senior Divisional ingineer(I), 

Baroda but they have faiid to prove that the said 

officer had actually delivered or causked to be delivered 

to the applicant the adverse remarks in the CRs for 

the aforesaid three years or any of the said three 

years. The respondents have failed to prove this 

despite all possible opportunity given to them and, 

4 )  
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therefore, we are left with no alternative but to 

hold that adverse remarks for the aforesaid three 

years were not communicated to the applicant and Still 

they were taken into consideration while adjudging upon 

the fitness or otherwise of the applicant for promotion 

to the post of CPWI or at least that the said factor of 

adverse remarks was one of the factors that ad gone 

into the consideration of the 4election Committee or 

the Promotion Committee. since it was not legal to take 

into consideration such uncommunicated adverse remarks, 

it must be held that the process of consideration of the 

case of the applicant was (Vitiated. In this connection, 

it may also be noted that in the reply it is stated in 

para 7 that 	Copies of the adverse remarks in the CRs 

of the applicant for three previous years (meaning 1987-88, 

198-89 and 1989_90) were Sought to be served on the 

applicant through a Welfare Inspector on 17.3.1992 but 

the applicant had refused to acknowledge the same. 

Jn behalf of the applicant, it was right'y contended 

that this avezrment in the reply also indicates that 

the adverse remarks were not communicated or tried to 

be communicated to the applicant prior to 17.3.1992. 

The present OA was filed on 11.10.1991 and on 26 .2.1992 

it was admitted and notice was issued to the 	
'eo k. 

It Shows that an attempt was made to serve 	the 

applicant with adverse remarks after the admission of 

this 3A and every probably after the service of the notice 

on the respondents. The avernent in the reply that an 

attempt was made on 17 .3 .1992 to Serve the adverse 

remarks on the applicant was ttd to be explained away 

on the ground that it was a an additional attempt apart 



from the actual service which was earlier made through 

the enior Livisional Enjneer (I), Baroda and the 

Assistant 	 It is not possible to 

accept this explanation. The fact, therefore, remains 

that adverse remarks for the relevant three years were 

not communicated to the applicant and,yet they were 

taken into consideration at least as one factor while 

assessing the fitness or otherwise of the applicant 

for promotion to the post of CWI. We have, therefore, 

no hesitation in holding that the consideration of the 

case of the applicant was vitiated by the ilLegality of 

taking into consideration something adverse to the 

applicant 	wh*i it was not open to consider. 

S. 	The applicant t s learned advocate Shri Handa 

contended that1since the applicant's sapersession ws 

based on the uncorrffnunjcated adverse remarks, the respo-

ndents should be directed straightaway to issue promotion 

order in favour of the applicant granting him promotion 

with effect from the Same date from which his iirtnediate 

junior was promoted. While holding that the consideration 

of the case of the applicant is vitiated by illegality, 

we are not prepared to accept this contention of 

- 	Mr. Handa1 because it is not clear whether the supersession 

of the applicant or his assessment as unfit for promotion 

to the post of CPWI was based solely on the fact of the 

uncommunicated adverse remarks in his CRs for the 

aforesaid three years. 	We  can only direct the 

respondents to reconsider the case of the applicant 
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as at the time of the consideration made in December, 

1990 ignoring totally the adverse remarks entered in 

the CRs of the applicant for the years 1987-88, 1988-89 

and 1989-90. It may be noted that subsequent to the  

promotion order Annexure A-2 issued on 11.7.1991, the 

applicant's case was considered and he is actually 

promoted to the post of CWI on 3.5.1993 or, thereabout. 

Therefore, if, on reconsideration of the applicant's case, 

in the light of the above observation made by us, the 

applicant is found fit for promotion, he will be entitled 

to be given notional promotion with effect from the date 

from which his immediate junior is promoted. 

6. 	In the result, therefore, the CA is partly allowed 

and the respondents are directed to reconsider the case 

of the applicant for promotion to the post of CPWI on 

th basis of the records available on the date of the 

consideration made in December, 1990 but totallyignoring 

from such consideration the adverse remarks made in the 

CRs of the applicant in the years 1987-88, 1988-89 and 

1989-90. Such reconsideration is ordered to be made 

within four weeks of the date of receipt of a copy of 

this judgment. If as a result of such reconsideration, 

the applicant is fourkd fit for promotion, he may be given 
i a mad 
promotion with effect from the date from which his 

immediate junior Is given promotion. If the applicant 

is found unfit even after ignoring the adverse cRs of 

1987-88, 1988-89 and 1989-90, he may be accordingly 

intimated about such decision of the Promotion Committee 

or Selection Committee within one week after it is taken. 

No order as to costs. 

-fl 
R 

(K.Ramamoorthy) 
Member ( A) 

(N.B.Patel) 
Vice Chairman 

sr. 


