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OOAC 60 of 1991

Per Hon'ble Dr., R.K. Saxena Member (J)

The applicant Shri Hasmukh Somabhai Gohil
came to the Tribunal with the facts that he was appointed as
Casual Labourer om 1-12-1983 with the respondent No.3, He

continoously worked upto 31-5-1984 and completed continuous |

<t

service of 120 days. He was serving 8éligently but the res~
v"//z

"

No.3, disch{ﬁged him from the Service by an oral~”



He was again taken on duty on 1-8-1986, on the basis of the

medical certificate and continued upto 31-8-1986 when he was
again orally discharged, The respondent No.3 took the applicant
on 1-10-1986 and allowed to work till 30-4-1987 and on that
date i.e, 30-4-1987y his Services were terminated by an oral
order, He was again taken on work on 1=-6-1987 and he worked
till 31-8-1987 when he wasagain discharged from service, On
1-9-1988 he was allowed to resume duties and continued to
dischrage duties till 30-9-1988. Again he was taken on work

on 1-11-1988 and contimued discharing his duties till 6-7-1989.
In this way, the respondent no,3, d;iiberately brought breaks in
the service of the applicant, The reason given by the applicaat
is that the respondent NY,3 whose tiffin used to be brought for
lunch from (the house of the respondent no.3) his house fell
down and this fact had given cause for oral termination of the
servicegof the applicant on 7-4-1989, The contention of the
applicant that during this period he worked under the
respondents for more than 240 days and yet his services were
terminated on the sweet will of the respondent no,3. Not only
this, the persons whose names are given in para 4 (i) of the
application were junior to the appplicant but those juniors were
allowed to continue in the servicee whereas the applicant was
driven out of job, The applicant also averred that he was
entitled to all the benefits under the Industrial Disputes Act,
1947, The respondent No,3 deliberately violated the provisions
of section 25 F and 29 of the Industrial Disputes Act by neither

giving any notice nor paying him any compensation, before




termination of service, It is also stated that the Ministry

of Personnel, Public Grievances being department of Government
of Imdia, had issued an order dated 7-6-1988 to prepare a
seniority list of such casual labourers but no compliance was
made, It is also averred that if the applicant had continued
in servicg)he would have been confirmed by now., Opn thPsegrounds
the relief sought is that the respondents in general and
respondent No,3, in particular be direccted to & take the
applicant on duty, the order of oral discharge or termination
of the servicexof the applicant be quashed,and the breaksin
service be ignored and the pzsriod so spent be treated as

period on duty,

3 The respondents through counter-affidavit filed
by Shri S.C. Tiwari, contested the case on the grounds that the
applicant was engaged as daily wager for specific york and
after the completion of the gaid work, he was relieved, Simce
he was engaged for specific work, neither the order of his
being engaged nor relieving orders were given in writing,

It is, ,therefore contended that the applicant had not been
engaged for a continuous %ﬁfiod and he had completed only

120 days upto 31-5-1984, He was no doubt engaged on 1-8-1986
again but he was engaged only for 14 days, Similarly it is
averred that the applicant was again engaged and he wocked
from 1-10-1986 to 30-4-1987 but he was relieved soon atter the
work was over, The contention of the respondents is also to the
effect that the apglicangxhad never worked against permanent
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vacancy and had not completed the period cf 240 days. As euch
there was no question of givimg any notice or compensation under
the provieioms of the I.D. Act 1947, As regards temporary sStatus

being given to some labourers and being denied to the applicant,

it was pointed out that the applicant @id not fulfil necessary
condicitions which were laid down by the Hon'ble Supreme Court

and therefore, the applicant was not entitled fer any benefits,

< In reply to this counter the applicant filed
Hausin ®

rejoinder and it was stressedkfn that the Telecommunication

Department is an Industry where the applicant had worked inm

permanent cadre and the provisions of the said Act when his

services wereec terminated without observing the procedure

given thereunderj.uxm» allyeell &

4, We have heard the learned counsel for the applicant
and the respondents, The main guestion in this case is as to
whether the applicant was a Casual Labourer and wiat was the
period of his work with the respondents, It is also to be
ascertained whether he had worked for 240 days and if so
whether the termination of the servfces of the applicant
without following the procedure, was legal. The applicant also
sought protection provided under the Imdustrial Disputes Act,
The averments wh¢h are made either by the applicant or by the
respondents lead to no definite conclusion, As a matter of facg,
it requires evidence to jﬂ?ge whether the applicant had worked,
)
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for more than 240 days. The respordents have brought four
Registers starting from June 1982 to June 1987 to verify
the factum of the days c¢f work of the applicant, Mere
perusal of these Registers will not be sufficient to arrive
at a particulrxr conclusion because it is also necessary to
find® out whether these enﬂ%ﬁﬁes are correct and believable,
This work can be done and should be done only by the
agencies which are mentioned under the Imdustrial Disputes

Act.

S This Tribunal has taken view in the case of

Naswbha and Jasraj Vs, Uniom of India decided on 14-7-1994

that whenever there is dispute of facts,the best scrutiny
can be done only by the Industrial Tribunal or the Labour
Court, Both the parties shalil be at liberty to adduce
evidence and to &ross-examine the witnesses appearing

in support of a particular fact, This kind of exercise is
not possible before this Tribunal which is exercising the
powers of the High Court under Article 226 or 227 of the
Constitution, Considering all these poimts in detail, this

Tribunal in the case of Nanbha & Jasraj Vs, Union of India

(supra) hedd that the applicant should appreach the
Industrdal Tribunal or the Labour Court, The same situation
is obtainable in this case also, There is basic difference
between the parties about the status of the applicant,

It has been categorically stated by the respondemnts that

the applicant was daily rated labcurer and was engaged for

)
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a particular period which taken together does not touch the lbmit

of 240 days. It is also pointed out that the applicant was not
engaged as permament emplcyee and his position was that of purely
daily wager like seascnal worker, This fact is also to be ascertained
The distinction has also been made by the Hon'ble Supreme Court

in the case of Maharashtra State Co-operstive Cotton Growers .
Marketting Federation Ltd, Vs, Maharashtra State Go-opeartive

Cotton Growers Marketting Federation Employees Urion and another

1994 lab I,C, 959 betwsen the workmen employed d@n the sifle of

perenial employees and @a seasonal employeetand has held that

the benefit of 240 days is not applicable to the seasonal workers,
It, ther=fore, beccmes all the more,necessary that deeper scrutin
of ail these facts may be made for which the Industrial Trilbunal
or the Labour Court is the only forum., The acplicant should
approach the said forum according to the provisions of tre

Industrial Disputes Act, The application, is,thercefore, rejected,

No order as tc costs,
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(Dr., R.K. Saxena) (K, Ramamoerthy)
Member (J) Member (a)
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