} ' 'CAT/J/13
CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

RA/05/1999 in
O.A.NO. 395/91
RPN

DATE OF DECISION 25.3.1999

Union of India & Others Petitioner

Mr, N,.S.Shevde

Advocate for the Petitioner [s]

Versus
Kanji Jivraj Respordent
gon Advocate for the Respondent [s]
CORAM
The Hon'ble Mr. V.Ramakrishnan, Vice Chairman
The Hon'ble Mr. Laxman Jha, Member (J)
JUDGMERNT

1, Whether Reporters of Local papers may be allowed to see the Judgment ¢
2, To be referred to the Reporter or not ¢
g, Whether their Lerdships wish to see the fair copy of the Judgment ¢

4, Whether it needs to be circulated to other Benches of the Tribunal ?
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1. Union of India
Notice to be served through
Divisional Railway Manager
Western Railway
Kothi Compound
Rajkot.

2, Asstt.Engineer
Western Railway
Kothi Compound
Rajkot.
3. Inspector of Works
Western Railway
Hapa, Applicants
(original
Respondents)
Advocates; Mr, N.,S, Shevde-
Versus
Kanji Jivraj
C/o. Magan Jivraj (Valveman)
Hapa Rly, Colony
Quarter No. A/B 175
Hapa, Post Dhuvav
Dists: Jamnagar, @pponent g

(Original
Applicant)

REVIEW ORDER
IN
R,A, NO, 05/1999
IN
0.A.No. 398/91
Dated [s - 4 (1™
//BY CIRCULATION//

Per Hon'ble Mr, V, Ramakrishnan, Vice Chairman:
M.A./1994/94 may be allowed,

I have seen RAR05/1999 which seeks review of
our orders in OA/398/91 dated 3,8.98. The Review
Applicant seeks reconsideration of the award of back-
wages for the periecd from 17.7.91 which is the date

of the order of the Tribunal in the case of one

ee3
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Mahesh Devji till 13,11,91 which is the date on which
the original applicant was taken back in service as a
Khalasi, The Railways now contend thatt;he original
aprlicant had not worked during the relevant period,
he should not have been given back wages on the
principle of no work no pay. It is the stand of the
review applicant that original applicant had remained
absent from 21st June 1991 to 13,11,1991 on his own.
Mr, Pathak for the original applicant had contended
that he had reported for duty but was not allowed
to perform such duties as Khalasi by the Railways.
After considering all aspects, the Tribunal came to
the finding that the original applicant had reported
for duty but was not allowed to work as a Khalasi and
accordingly he was held entitled to back wages from
17.7.91 which is the date &f the decision in the case of.
one Mahesh Devji who was similarly situated as the

original applicant, The present contention raised by

the review applicant had already been taken into
account by the Tribunal while rendering its orders,
There is therefore no error apparent on the face of
the record, The Review Application iéii;jected.
As the 0.A, was disposed of by a Bench consisting

of myself and Hon'tle Mr, Laxman Jha who has since been

transferred to Patna Bench, the file alongwith my views
as expressed above may be forwarded to him for recording
his views, :

(V.Ramakrishnan)
Vice Chairman




Review Application No, 5/99

OR DER

Hon 'ble Mr,lakshman Jha, Member (J):

The original applicant has been allowed
back wages for the period as mentioned in the order
passed in O, A,, after due deliberation and consideration
of the rival contentions of both the parties, there

is no error apparent on the face of the record. The
exercise of the judicial discretion in particular

facts and circumstances, wrong @pplication and

interpretation of law/rules and violation of principle

of natural justice seldom fg]] within the purview

of "review" as provided under order 47 Rule 1 of CFC,
The remedy,if any,lies somewhere else. Accordingly, ‘
I agree with the view as expressed by learned Vice-

Chairman Shri V,Ramakrishnan that the Review |

Application be rcjected, Order accordingly.

-+

Y AN T by -
( Lakshman
Member (Judicial)
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CENTRAL AD MINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

RA/05/1999 in
O.A.NO. 398/91
RS

DATE OF DECISION  25.3.1999

Union of India & Others

o0 Petitioner
.g::w.Mr.""-' .N:.S'SheVde . Advocate for the Petitioner [s]
) w3 Versus
FR— K_anji Jivraj Respondent
e V‘;’;ﬁ»‘a}"
@ - Advocate for the Respondent [s]
CORAM il b
The Hon'ble Mr. V.Ramakrishnan, Vice Chairman

The Hon'ble Mr. Laxman Jha, Member (J)
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1. Union of India &
Notice to be served through
Divisional Railway Manager
Western Railway
Kothi Compound
Rajkot,

2, Asstt,Engineer
Western Railway
Kothi Compound
Rajkot,

3. Inspector of Works
Western Railway ﬁ
Hapa. Applicants
(0Original
ReSpon%ents)

Advocates Mr, N,S, Shevde- E
Versus

‘Kanji-Jlyraj

C/o. Magan Jivraj (Valveman)

Hapa Rly, Colony

Quarter No. A/B 175 :

Hapa, Post Dhuvav |

Dists Jamnagar, @pponent g

R (Original
Applicant)

REVIEW ORDER
IN
R.,A, NO. 05/1989
IN
0.A.No, 398/91
Dated 15 5 (77
//BY CIRCULATION//

Per Hon'ble Mr, V., Ramakrishnan, Vice Chairman:
M.A./194/9) may be allowed,

I have seen RAR05/1999 which seeks review of
our orders in 0A/398/91 dated 3,8.98. The Review
Applicant seeks reconsideration of the award of back-
wages for the pericd from 17.7.91 which is the date

of the order of the Trikunal in the case of one
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Mahesh Devji till 13,11,91 which is the date on which
the original applicant was taken back in servicé as a
Khalasi, The Railways now contend thatt;hé original
applicant had not worked during the relevant period,
he should not have been given back wages on the
principle of no work no pay. It is the stand of the
review applicant that original applicant had remained
absent from 21st June 1991 to 13,11,1991 on his own,
Mr, Pathak for the original applicant had contended
that he had reported for duty but was not allowed
to perform such duties as Khalasi by the Railways,
After considering all aspects, the Tribunal came to
the finding that the original applicant had reported
for duﬁy but was not allowed to work as a Khalasi and
accordingly he was held entitled to back wages from
17.7.91 which is the date &f the decision in the case o
one Mahesh Devji who was similarly situated as the
original applicant., The present contention raised by
the review applicant had already been taken into
account by the Tribunal while rendering its orders,
There is therefore no error apparent on the face of
Ul =

the record, The Review Application ierejected, it o

As the 0.A, was dispoéed of by a Bench consistinc
of myself and Hon'tle Mr. Laxman Jha who has since been

transferred to Patna Bench, the file alongwith my views

as expressed above may be forwarded to him for recordinc
his views, 54

(V.Ramakrishnan)
Vice Chairman

pmr
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Review Application No, 5/99
ORDER
Hon 'ble Mr.lakshman Jha, Member (J)s
The original applicant has been allowed
g back wages for the period as mentipned in the corder
passed in O, Pg, after due deliberation and consideration
of the rival contentions of both the parties, there
- is no error apparent on the face of the record. The
TN

| Mexe 'c1§e of the judicial discretion in particular

“facts-and circumstances, wrong application and
& 7oA

_.;‘,‘.f‘v" :— ':.- u‘:; E }‘:
“Interprietation of law/rules and violation of principle

,,,,,

of “review®™ as provided under order 47 Rule 1 of CEC,
The remedy,if any,;lies somewhere else. Accordingly,

I agree with‘the view as expressed by learned Vice-
Chairman Shri V,Ramakrishnan that the Review

Application be rcjected, Crder accordingly.

VI e — e b e
e ﬂ : s
- . AF-0F1] ( Lakshman Jha )

Member (Judicial)
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\/ CAT/J/13
CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH ;
O.A.NO. 338/91 with 144/278/92
A INO: g
DATE OF DECISION__ 03.08.98
‘ Kanji Jivraj Petitioner
lMre. ~FeHe Pathak Advocate for the Petitioner (s}
‘Versus
*un_]@n of India and Others Respondent =
o i a0 Shevde Advocate for the Respondent [s) gi
Tﬁe?Hon'ble Mr. Ve Ramakrishnan, Vice Chairman
The tHon'ble Mr, Baxman Jha, Memberid)
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Kanji Jivraj,

c/o Magan Jivraj (valveman), B
Hapra Rly. Colony, 8
Quarter No.a/B 175, B
Hapa, #Post Dhuvav, H
Dists: Jamnagare. : eee Applicant %

(Agvocate: Mr. 2.H. Pathak)

VERSUS ﬁ
1. Union of India 3.,
Notice to be served through 3
Divisional Railyay ir&nager A
Western Railway, f
~rothi Compound, ;!
Rajkot. 3
2. Asstt. Engineer, ¥
western Railway, i
Kothi Ccompound, i
Raj kote. g
3. Inspector of works L
Wwestern Railway ¢ S
Rapa. .+« Respondents &

Lﬂdvocate: Mre Neode ..SbeVde)

ORAL ORDER L
; with

Dateds 03.08.1728

Per: Hon'ble ir. V. Ramakrisiinan, Vice Chairman

‘We have heard iMr. Pathek for the applicant ancd Mr.shevde

3.k - {
for the rgspondentse. g

e i

2t ﬁ?é”applicant was working as Casual lasour ihalasi under

the Raig@ays. for a numo:r of years. On 22.4.91, ‘an order was e ¥

y§5§§?5%§§ at Annexure A—liwhich cpproved him as Gangman which is 7'%
R Lf“';:x.hz" . i jooAd

in é'h@%%éi}scale than tth of shalasi. This order is in the biE

naturegoi regularisation oi the apolicant as a Gangrans The app-.

; ¥
licant had"challenged this order contending that he would prefer |
A ' : i
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3
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to continue as a Khalasi and thcet he should be regularised et ?
that level. Wwe are tola thet he continued to function as a :
xhalasi till 20.6.71 from which date he hag] not bcen working. g

subsequent to filing of the Ua, the applicant was taken back on

duty as a Kialasi with eifect irom 13.11.71 in compliance with

the instructions of the iribunal datea 24.10.91, <na we are
informed that he hes been regularised at that level since then.

However , the epolicant now contencs that he siioula be regular ised

as @ Khalasi as per his seniority in (haét cadre and cthat he snovld 3
be paid backwages for the period Lrom 21.6.71 tO 13.11.71 during :
which time he stated thét he reportea for dut, but was not allow- 3
ed to function as rhialasi. %
3e Mre Sathak for applicant submics that the apdlicact along- :
with f{our olhers hed apor& ched the Jripunal in Ga/202/71 imoug-

ning the same order. In that case, the iribunal direcced that

they should file separate applications and restricted the vrayer

only to the first applicant therein who is one 3Shri Mahesh Dlevji.
This was disposed of by the Tribunal by its order dte 177391

where 1i: wasiheld choec if che applicaut did not want to function |

in @ higher §c;le, there 1is no bar:ior him to continue in the
lower scalee. fhe Tribunal also had idirccted cthe respondents not
to implement this order of 22+.4.71.in so tar as Mahesh Devji was
concerned who was initially the first'applicant and later on the
sole applicant in that Ga. lire <athak further says thiat sone

developments took place in respect of wmahesh evji and that he

” (fwastaksa Beck on duty and was also regularised in July, 71 itself.

He also submits théac a lawyer's noudce was al

163/

O issued ito the

o}

Railway Administratcion in respect of tre prescnt &pplicant steacing

con tds « 4/~




that he also should be allovwed to resume duty as rhalasi as he
was similarly situated as Mahesh Devji. However, the kailiay
Administration did not permit him to resume duty till 13.11.71.
He was allowed tO join.duty only on 13.11.71 pursuant to the
interim direction of the .ribunal in this case dte 24.10.71.

He therefore conwcenas that the applicant shoula be paid wages fér
the period of absence namely from 21.6.71 to 13.11.71 and chat
his date of regularisction snoula b= acco-d-ng to his senioricy
in the cadre of rhalasi and nou from 1737 as has been aone now.
4. Mr. ohevde brings out that the Ua/202/91 was ifilea in
ray, J1 by various puartizs inclucing the firstc appliconte ihis
Tribunal by its order dte 31.5.71 resuwicted that Ua only to the
first applicante Mr. Sheyde says that it was incumbent on the

part of the ap.licamt to heve moved the court in time instead of
waiting till Uctober, 21. He also oring;s out that the apolicanc

has since been recularisea and for the periofi for which béckwages

]

are claimed, he 1is not entitlec to the same as he had not workzde
i.-re Shevde however agrees that his regularisation as rhalasi can
be done as per the rules ana in accordance with his seniority at

that level. ke also says wnat he 1s not aware of thic details of

r

the case of ahesh Devji and it would not be proper to hold that
. : . i £~ :'1,6‘\/(»“

the applicant should be given the samaﬁé</1[/ viitth e date

of regulariscition as givea toO ..chesh Devji unless it can be

established that he stencs on an icencigal foocinge.

- we have carefully consicerca the rival concentionse In

\ &’ b
B O N e b 5 IR . 1 g
"Vl@W*éR the subsegucnt uevelogmcnt# which haes teken place, the

(&
a %t

. A< :
s X & 1 -~ 1. ad Y ¢ -} - - . s ¥ - % = 3
vmain - relic: sou_ht :oraﬁas thact the apolicant should nov be made !

to workifas & @angman has, in facc, becn granted, on the basis of
Iy
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the interim orders of the Tribunal and subsequently by the
orders of the Railway Agninistration in reguluerising hlm at that
level. We note that afiter issue of the impugned order dt.
22.4.91 the applicant however continued to work s such till
21.6.91 and he was taken pack on 13.11.71. the Tr ibunal's order
in the case of vahesh Devji wes issued on 17.7.71 and we cre
informed oy ire. Pathak chat he was taken back by the Railway
Agministr:tion immeGiately thereefter, and wds soon thereatiter
reculcrised as rhalasi. So far as te yresent applicant is
concerncd ., he had also approached the Tribunal alongwith riahesh
Devji but was direccted to file a separate On which he cid some
four and a half months later. meanwhile a lawyer's notlce was
also issued on 23.7.72 on his pehalf, demandin, that he should
pe allowed to resume duty as shélasi. There is soOme coOntroversy
egarding the guestion ds tTO whether he actcually reported for
guty as Knalasi Or not. il Pachak says th-t he did report for
guty but was not allowed to perform such duty as Khalasi by the

Railwayse Ihe xailuay adninistration on the other hand submit

i

that he remaincd awady insisting that he would work only as &ha-

lasi and not as a Sanguan. From the reply statement, it is noc cl

cle:r as to whether he remaine . aosent without reporting or
£ whether he reportea for duty oput refused tO woOrK as aj Gaagman.
;ﬁ{it is also seen fromPPdra 2 o. the reply to the Ma chat the
aapplicant insisted to work as & nalasi onlyv and for reasons
~best known to him, he ¢id not resume, duty as a Gangmaie Mre
Pathak sa?s thet this would convey that the applicant wantec TO

{

ﬁ»work as a Khalasi but was prevented from doing sOe

!
i In view of this statement of the Railvay Administration

{

& $ - 4

contde 06/—

! we hold that he reported for auty put was not allowed to work as -
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‘direct the Railway Adminibtratlon to regulate the case ‘Of the :

a Khalasi.
As a reference was made to the case of Mahesh Devji, we
had callea Lor the UA/202/91. We find from thet G-~ that the
same order~6ﬁm°%y 22¢4491 was im,ugned and the iribunal disposed
of the same with certain directions dated 17.7.71. e may
reproduce rara 4 and Fara 6 of this oraersi-
Lara 4 :-
"we have hearag .ir. £.hle rathak, learned counsel for the apo-
licant &nad rire ZBens rydaa, learned counsel for the respon-
dents. Lir. rnyada sees no difficulty in allowing the appli-
cant to remain in the rank from which he was oromoteZ and
that the order of wromotion can be withdrawn for ever so far

as the apolicant is concerned."

" he resovondents are directed not to impl=sment the order noe.

E/840 datea 22.4.271 Oof promotion of ctihe applicenc to the

rank of Gangman sO far as the applicant shri iidhesh Devji
figuring at serial no.6 of the order is concerned. Theeesare

noioraer as to costs.%

In view of the submissions {of the kailway counsel in the cuse of

Mahesh Devji who was similérly situcted, the Railways in &any case !

would have been aware thac|they should téxe back the applicent
|

as Khalas{éé} least from thc date of the orders of the Iribunale |

In the cts and circumste dces of the case, we hold that it is a |

f1t¢:aoe TO grant backwages to the applicanc wich effect from

2
X i
e { X

7 wgiQ rhlch is the duteio the order of the Tribunal in the
".-':, ,.“.:.W ." -
case eﬁ ?&hesh Devji. Wwe ¢¢rect accordingly.
3
6 bq%%ar as the claimiof regulaerisstion is concerned, ve
: # zl.

%
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contdes 7/~
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_37:_

applicant for regularisation in accorudance w_tr. the relevant™\,
Y ) G‘

rules and instructions and as per his position in the relesvant
%

seniority list as tlialasi. ror this purpose, they shall ignore
the perioa of absence from June, 91 to 13.11.91 and this will not
be freated as a break in service. They shall examine the question
of regtlarisation of the apolicant on the aoove lines and issue

a Speaking Order within three months from the date of receipt of

a copny Of tlfis ordere.

7o The’ above directioms shall be complied with within three
mon ths from the dsce oOf r.ceipt of a copy of the order. Jne Ga

i@ disposed of &s apove. NO COStTSe

yASE
-/ps -/pe
e /Pg
Qe ) =1=d
(Laxman Jha) \W. Ramakrishnan)
Member \J) Vice Chairman
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