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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL Oy
AHMEDABAD BENCH

\ v v
O.A. Nos, 455/90, 11/91, 46/91 & 72/9
T.A. No.

DATE OF DECISION 20-8-1993.

Shri Himatlal Manishanker Pandya _ Petitioners

arfé Ors.

Mr. M.K. Paul, Advocate for the Petitioner(s)
Versus

Union of India & Ors, ’ Respondent g

Mr. B.R.Kyada, Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr. R.C.Bhatt, Judicial Member.
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O.A.No,45 0

Shri Himatlal Manishanker Pandya,

Ticket Collector,

Western Railway, .

Rajkot Junction. : Applicant

Versus

1. The Union of Indias,
Owning Western Railway,
Throuagh: The General Manager,
Western Raillway, Headquarters Office,
Churchgate, Bombay-400 020.

2. The Divisdonal Railway Manager,
Western Railway,
Divisional Office,Kothil Compotund,
Rajkot. ¢ Respondents

OOA.NO:Ilzal ‘

Shri Karshanbhai Bhikhabhai Parmar,
Hindu Adult Assistant Commercjal Clerk,
Railway Station, Chansama. $ Applicant

Versus

1. The Union of India,
Owning Western Railway,
Through: The General Manager,
Western Railway, Headquarter Office,
Churchgate, Bombay-400 020.

Viﬂ.u: i

'l The Divisxonal Railway Manager,
Nestarn‘g.ilway,
DiVisio , Office, Kothi Compound,

W
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O.A. 1

3, ri: B.K.Patel,
Assistant Commercial Clerk,
Railway Station, Hapa.

1,

2. Shri Abdulkarim Noormohmed,
Assistant Commercial Clerk,
Railway Station, Hapa.

3. Shri Chandulal P.Waghela,
Assistant Commercial Clerk,
Railway Statign, Jamnagar.

4. Shri Harilal J.Solanki,
Assistant Commercial Clerk,
Railway Station, Sikka.
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KS;:> 5. Shri Mohapbhai Naranbhai Desai,
Assistant Commercial Clerk,
Katesan koad, ¢ Applicants

versus

1. The Union of India,
Owning western “ailway,
Through: The General Managear,
Western Railway, Headquarter,
Ooffice, Churchgate, Bombay-400 020.

2. The Divisional Railway Manager,
western kailway,
Divisional Office, Kotni Compound,
kajkot. : Kespondents

Oe.A. 72/91

Shri Lilaji M.Thakar,

Assistant Comnercial Clerk,

Railway Station, Vijapur : Applicant \
(Advocate: Mr.Me.K.Paul)

Versus

1. The Unién of India,
Oowning Western kailway,
Through: The General Manager,
wWestern railway, Headquarter
Office, Churchgate, Bombay-400 020.

24 The Divisional kailway Manager,
Western Railway,
Divisional Office,

< Kothi Compound,

B N ¢ kespondents
ﬁ 'd kag);qt ° po
i&¢  (AdvocaterLMr.B.R.Kyada)

%) . '
g
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COM!INMON JUDZMENT

O.b./455/90
with

0.A./11/91
with

0.A./46/91

with
0.A./72/91

Date: 20=-8-93

Pers Hon'ble Mr.R.C.Bhatt, Judicial Member

PJ/A These four applications under Section 19 of the
Administrative Tribunals Act, 1985 are consolidated and
heard together by consent of learned advocates for the
parties and ' are being disposed of by a common judgment

in 00A0/455/90 .

eodee
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2 The applicant &ri Himatlal Manishanker Pandya

of OA No.455/90 has alleged in his application that he

was promoted as Ticket Collector on adhoc basis and he

is working an that post in the grade of Rs.950-1500 (R)

at Rajkot junction. He has challenged the impugned

order Annexure A-14 dated 20th September, 1990 passed

by the respondents by which he is reverted to his
substantive post and posted as F.C.A., Rajkot in the
existing vacancy.' The applicant Shri K.B.Parmar of

OA No.11/91 has alleged in the application that he

was promoted on adhoc basis from the post of Class IV

to Class III as Assistant Commercial Clerk hereinafter
referred to as A.C.C. at Railway Station; Bhandu in

the year 1979 and he is working on adhoc basis continuously
without any break on that post. He has challenged the
order of reversion Annexure A-I dated 28th December, 1990
by which he is reverted as P/man at Patan at a substantiwve
post in Class 1V category. Five applicants of OA/46/91

in
have alleged /their application that they were promoted

wa ff;@g%C1ass IV to Class III on adhoc basis. The applicant
No.‘fﬁ%as then posted as A.C.C. on 16.6.1980. The
ii»app jii t No.2 was also promoted on adhoc basis as

| ;53 III employee as A.C.C. but he has not given the
e on which he was promoted on adhoc basis. The
applicant No,3 was promoted on adhoc ba#is from Cla§§ Iv
category to Class IIIVand was posted as A.C.C. ffom

3rd May, 1980 at Jamnagar. The applicant No.4 was
similarly posted on adhoc basis as A.C.C. on 13th June, 19¢
at railway station Hapa and applicant No.5 was similarly
posted on adhoc basis as A.C.C. on 16th June, 1980 at
Hapa. All these five applicants have challenged their

order of reversion Annexure A-2 dated 28th December, 1990

.05..
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to :
by which they are reverted /their substantive post of

@lass IV category and posted on the respective station
shown in their impugned order. The applicant Lilaji
M.Thakar has filed 0.A./22/91 in which he has alleged
that he was promoted from the post of Class IV to the
post of Class III on 21.6.1980 on adhoc basis at Hapa
and then he was transferred to railway station Vijapur
as Assistant Commefcial Clerk on the Ciass-III post
where he is continuously working on that post on adhoc
basis satisfactorily. Hépag_challenged the impugned
ordér Annexure A-1 dated ZBtAPecember, 1990 by which

he is reverted to the substantive post in Class 1V

~ category as PP,

3. The facts involved in all the matters, the
reply filed by the respondents in all these matters

and the rejoinder also in all these matters are almost

common and therefore, it would be proper to narrate
only
the detailed pleadings in O.A.No.455/90/and not to

detail of

1976 Annexure A-7 from Deputy Director Estt.Railway Board,

New Delhi addressed to the General Manager, New Delhi.ahdsed

that one Shri Ram Daresh who was promoted as TNC on
10.3.1976 had continuously worked for three years on
the said post and was declared failed in the selection
of TNC, that it was directed by the Board that since he
had continuously worked for 18 months on the officiating
post of TNC satisfactorily the selection was not ngcessary
and that he might not be reverted. It is alleged in the
application that the said Circular would apply to the
present applicant also as he has continuously wogked as
/

8
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a TNC satisfactorily. The applicant has also referred to
the decision of the C.A.T. Principal Bench, New Delhi

in OA.N0.1174/86 deciéed on 20th August, 1987 on a similar
point and one another jﬁdgmentin O.A.329/88 decided by
C.A.T., New Bombay Bench. It is the case of the applicant
that vide order dated 7th May, 1980 Annexure A-I Class IV
employees of Rajkot,were called for the interview for the
post of TC. 62 class IV employees had appeared for the
selection out of that, 13 were selected as a T.C.and the
applicant was also selected as T.C. and was given practical
training under Commercial Inspector, Rajkot from 28th May,
1982 to S5th June, 1982 and that practical training was passed
by the applicant successfuily and then he was given posting
as T.C. at Rajkot Junction on 23rd August, 1980 and since
that dae the applicant is continuously working as T.C.

at Rajkot Junction. It is the case of the applicant that
he had passed the selection as a T.C. in the year. 1980 and
has taken the practical training and as he was continuously

working as a Ticket Collector,it was not necessary at all

i% for the applicant to sit again in the selection, but it

was the duty of the Railway Administration to regularise the
ices of the applicant as T.C. as per the Circudar of
lway Board dated 23rd December, 1976. .

It is the case of the applicant in 0.A./455/90
on 27th May, 1988
that a written test was held{for name sake and the illiterate
Class IV employees are selected while the applicant who
worked as a T.C. for more than 10 years is not selected.
It is alleged that one Shri Nathalal R. who was working
as Bhisty and who never worked for a single day as T.C.
is selected as T.C. which shows the malafide intention
of the respondents to accommodate the interested candidates.

It is alleged by the applicant that the High Court of Gujarat

..7..
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in Specizal Civil Application No0.929/75 had decided to
give the benefit of adhoc promotions to the tracers

due to long continuous working on the post for three
years and their services were regularised as claim
tracers without subjecting them to selection.

During the pendency of the application, the applicant
has amended O.A. alleging that there was corruption

and seriocus irregularities in the selection which is
proved in the Vigilance Inquiry conducted by the
Vigilance Officers of Bombay»and CBI Railway Board

and the said report is produced by the respondent in

the Court in a sealed cover. It is alleged by the
applicant that all the three members of thé Setdectiar
Committee are given punishment by the Railway Administr-
ation for not following the rules, regulations, circulars
of Railway Board regarding the selection and for committ-
ing serious irregularities in the selection. The
applicant ’has sought the relief that the order of the
Railw% Administration reverting the applicant by the

& declared as
order be/null and void against settled

that

*Hold the post of Ticket Collector and the respondents

4
be directed to céntinue the applicantlto the post of T.C.

6. The applicants of the three other O.As. working

as Assistant Commercial Clerk purely on adhéc basis

have also on similar facts challenged their order of
reversion. They have alleged that they have been workingl
on this post on adhoc basis. Pgince about 10 years and ‘
they ought to have been regularised on that post without
being subjectedzéselection and prayed that the orders

their
of éeversior”should be quashed and set aside.
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Y The respondentg of 0.A.455/90 have filed the
reply contending that the applicant was never appointed
on a clear vacancy as regular eﬁployee. It is
contended that the applicant was working as a Coach
Attendant and then he was promoted as a Ticket Coddecto
(T.C) on adhoc basis temporarily but as he faileéd in
the selection test, he was reverted to his substantive
Class IV post vide O.M dated 20th September, 1990, marke
Annexure R-1. It is contended that the adhoc appoint-
ment as a stop-gap arrangement does not automatically
make the applicant eligible fo; a regular posting on
that post because the post in question is a selection
post and for one to be appointed in that post,he has
to pass the test. It 18 contended that the applicant
¥a§ asked to accept the impugned order dated 20th
#;ptember,1990 and was requested to hand over charge
é@g he has not done so, and he is remaining absent from
S, 8
§%;y without returning the cash and tickets which were
with him. It is contendéd that the applicant has no
right to compaté himself with the case of Shri Ram
Naresh who was an SC employee and whose case falls
within the rules of reserved quota. It is contended
that the circitlars and decisions referred to by the
applicant are not applicable in this case. It is
contended that the applicant was declared failed in the
selection test and therefore he is rightly reverted to
his substantive post. It is contegded that the

basis
applicant is working on adhOC/for short or long period

-
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does not givg}a right for regular automatic appointment

a promotion.

8. The respondents have contended that a letter
dated 7th May 1980 was issued calling 62 class Iv

employees for adhoc promotion to Class III post,that

_they were not called for interviesw but they were given

local training for the work so that they could work on

*

=

adhoc basis. It is contended that they were not sent

for the prescribed course of training at Udaipur School

and their appointment was purely on adhoc basis whic-

was made clear in their appointment letter dated 16th
June, 1980 and they were likely to be reverted as and
when the RSC TC or a regular‘ranker was made available
to the division at any time. It is contended by the

resPondents that the applicant has not passed the

if‘\[
s ﬁ_ tion test of TC at amy time in the year 1980 and

917
Eﬁé:*efore he is not eligible for regular posting without

3

"bassing the prescribed test. It is contended that &o

as
far/the examination is concerned, it was held as per

the selection procedure) that the applicant was called

and he appeared along with others in the written test

and he could not pass written test and therefore, he was
for

not called / the viva-voce test while others who

hgd passed the written test were called, and after

proper selection for the post of TC, the eligible

employees were appointed on Class III post of T.C.
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9, The applicant has fided re joinder controverting

the contentions taken in the reply. The respondents in
other three cases, 0.A.11/91, 0.A.46/91 and O.A. 72/91
have also filed identical replies contendédg that the

applicants of these O.As were taken as ACC purely on

the
adhoc basis and as they had not passed / regular selectio
and hence
/they were appointed and posted as AZC in Class IIIpost.

in replies

All other contentions takensare almost identical to the

®

reply given in O.A. 455/90.

‘ 10. - The learned advocate Mr. M.K.Paul for the
applicants askeid argued in detail the case of 0.A.455/90

and submitted that in other three matters also his

arguments are the same. The learned advocate for the
applicant in O.A. 455/90 submitted that the applicant wa

_appointed in the year 1955 to 1963 as a substitute

ﬁaterma@fgt Rajkot division, that he was confirmed as a

i i permanentﬁ@lass IV employee on 14th April, 1963 as a
N i bog

A \% S, 4

‘ % ;;ri'_,at Rajkot division and then was promoted as a

R s
CBNT ™

submitted that thereafter he has been working As TC on
adhoc basis at Rajkot division. He submitt@d that before
(\ﬂ/p the applicant was working on adhoc basis as TC,he was
working in Class IV catagory as First Class Coach
Attendant. Annexure A-1 dated 7th May, 1980 of the Western

Railway shows that the applicant and others were promoted

on adhoc basis from Class IV to Class III. The learned

advocate for the applicant submitted that the applicant

had taken practical training as TC as per Annexure A-2
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&ynAgwE {t he had passed the selection test as TC in the year
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dated 5th June,1980. Annexur@ A-3 shows that the
applicant, Group D employee was promoted purely on adhoc
basis as TC. The order shows that all Group D

promoted purely on adhoc basis
emp&oyees(here liable to be reverted as and when the
RSC TC or a regular rankes were made available on the
said division or at any time necessary by the administra-
tion. The applicant was posted at Jamnagar as TC on
adhoc basis,then at Rajkot as shown in Annexure A-4.
Annexure A-5 dated 3rd May, 1985 is the appreclation
letter of DCS Rajkot dated 3rd May,1985. Annexure A-6
shows that the(applicant had given an application da 1}
12th September, 1986 for giving himp?Stas TC. The learned
advocate Mr, Paul for the applicant urged that as the
applicant was given practical training from 28th May, 198(
td(sgh June, 1980 and as he had passed that practical
trgiééng he should be deemed tO have passed the selection

52
= There is no material produced by the applicant

1980. The respondents in the reply have contended that
the applicant and other 62 Class IV employees ﬁére posteé
on adhoc Kesis' €0 Class 111 post and were given &
local training for the work so that they could work on

adhoc basis but the respondents have denied that

the applicant had passed the selection test in the year
1980. The learned advocaté& Mr.Kyada for the respondents
submitted that if the applicant was selected as TC in
1980 ,he would not appear in selection test in 1988.

There is absolutely no material to show that the applic
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was selected as TC in 1980 or had passed the selection
test in 1980 and there is no force in the submission of
learned advocate for the appdicant that the applicant

had been selected as TC or had passed selection test as

TC in 1980.

11, The learned advocate for the applicants next

relied on judgments referred to in his application and
his submission -
other judgments in support of/that if a Class IV employee

has worked for more than 18 months on adhoc basis

but
on a promotional post, he can not be reverted (he could

be regularised in that promotional post. He submitted
that the Railway Board vide letter dated 23rd December,

1976 from Shri Ananta Raman, Dy. Director, Bstt. Railway
Ann. A-7
Board, New Delhi/addressed to the General Manager Norther:
NDLS
Railvvay,{ advised that Shri Ram Daresh who was promoted

4 e
-q'[Q m ® 4

/:?\ as- ’L‘NQV on 10th March, 1976 had continuously worked for
A , NS
5 &

z«three yﬁars on the said post and was declared failed in

f
\\\fzf wthe s;}g’cuon of TNC but as he had continuously worked
%& A
&M@fj&é months on the officiating post of TNC satisfactor-
ily, in that case selection was not necessary and he may
not be reverted. Relying on this circular Annexure A-7
N7 ‘
f he submitted that even if the applicants failed in the .
selection test and they having working for more than
three years on adhoc basis on promotional post, they
should not be reverted. Having read
Annexure A-7, it appears that it is on the basis of the

but
administrative instruction { it alsc mentions that

panel should be formed for selection to avoid adhoc
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promotion. He also relied on Annexure A-8, A-9, A-10
and A-11 to show that the employees of Class IV who haQe
worked for more than three years on adhoc basis in
promotional post should be regularised and they should
not be reverted. The applicant has also produced at
Annexure A-15 undated letter addressed to the General
Manager, Western Railway, Bombay, in which he has

mentioned that out of 62 Class IV employees only 13

Class IVwere selected as TC and he was one of them and
he was given practical training. There is absolutely
no material that he was selected as TC because the

appointment of the applicant Annexure A-1 shows that

he has been given an adhoc promotion from Class IV to
- further
Class III and the subsequent orders Annexure A-3/shows

«»\-

rankes were made available in the said division or ¢

as deemed
any time/necessary by the administration.

12, The‘learned advocate for the appiicants
submitted that the applicanté of this four application
though have experience of more than five years on the
promotional post of Class III, no doubt, on adhoc basi
the respondents insiead of regularising their service
on that promotional post have selected even a person W
has not é single daj% experience and he invited out

attention to Annexure A-12 dated 8th September, 1990

which there is a name of one Nathalal R, who was Bhis



at jokot and who was provisionally promoted to the post
of TC. The said Class 1V staff had been placed in the
provisional panel of TC as per the notification referred
to therein but these employees had passed selection test.
He also referred to Annexure A-13 on the same point,
Annexure A-14 is impugned order dated 20th September, 1990
by which the applicant working on adhoc basis as Ec Rajkot
was reverted to his substantive post and posted as FCA
Rajkot in the existing vacancy. This impugned order and
the o;her identical impugned orders in other three
matters show that the appliéants were reverted to éheir
substantive posggbecause they had not passed the
selection. Annexure A-15 is a letter of the applicant

to the General Manager, Western Railway which is a
request for granting justice and Annexure A-16 refers

_to the designation of the applicant. The learned

advocate for the applicants has conceded that these
_ present applicants have failed in the selection test,
\, 17, but atcording to him, as they have worked on promotional
< '\N) 2AY S &

X g k EE.S;;B;‘; & .:ar"‘""f;
h ost on adhoc basis for more than five years, they

ought to have been regularised in that promotional post

even though they failed in the selection test.

13, The learned advocate for the applicants has
relied on the decision in N.S.K.Nayar V/s. Union of
India & Ors. reported in 1992 LAB,I.C, page 1532, where
the promotee officers promoted under Rule 27(b) of

Telegraph Engineering Service (Class-I) Rules, 1965,
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who worked in STS for a continuous period of f£i
years, and holding the posts to date were deemed

to be regular members of Group A service in STS. It
was held that the object of having Rule 27(b) was to
provide a source of ‘appointment to meet
administrative exigency of short tenure and it could
never be the intention of the framers of the saicé rule
to permit the appointments under the said Rule

to go on for 10 Ef 15 years and such appointments for a
long period cannot be consicered to be puredy temporary/
officiating or to hold charge. In the instant case

the applicants were promoted provisionaliy on adhoc
basis and they were liable to be reverted as and when

RAC TC candidates or regular rankers were made available

on the said division. Thus the applicants who were

— who on adhoc basis
Grci&gb employees pere promoted/ but the promoticnal
which

post/ﬁggelection post for /they appeared in the test
; were reverted as they failed in the selection
Under these circumstances,the above decision

would not help the applicants. The other decision relied
learned advocate for the

~on by the/applicants is Virendra Balwantrai Rawal V/s.

District Superintendent of Police & Ors., 1192(2) G.LeH
page 450. This decision does not apply to the facts of
the present case. The next decisicn relied on is
S.A.Joshi & Ors. V/s. Unicn of India & Ors. reported in
1985 G.L.H (N.0.C) page 18 in which it is held that
guidelines issued by Government should be followed. This

also does not apply to the facts of the present case.

The next decision is Ratanlal and Ors. V/s. State of
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in which case
Haryana & Ors., AIR 1987 SC page 478 / the Hon'ble

Supreme Court deprecated the policy of the State Govern-
ment under which adhoc teachers wre denied the salary
and allowances for the period of th8 summer vacation by
resorting to the fictional breaks of the type referred
in the decision. It was held that the adhoc teachers
were unnecessarily subjected to an arbitrary hiring and
decision

> firing policy. This/also does not help the applicants
of the present cases, The next decision is All Manipur
Regular Posts Vacancies Substitute T@8achers®' Association
V/s. State of Manipur, AIR 1991 SC page 2088. The

was

question involved in that matter/about regularisation of
substitute/adhoc teachers in the Education Department of
the State of Manipur. The teachers . had been in

service since number of years, but the State Government

refused to regularise their services.More than one thoasad

substitute teachers had been recruited from 1981-82 and

: theﬁé?ere allowed to appear before the DEC for direct
&)
o - . @ “,,.
Qﬂausﬁf {3 tment and in that process 23 of them were selected

N cmalty/by ﬁ'
by the DPC for direct recmuit/but they could not also be

regularly appointed in view of the stay order of the
(\P/ﬁ High Court. The Hon'ble Supreme Court directed the State

Government to consider the case of the regularisation of

these teachers before making direct retruitment but the

Government did not take any action. Ultimately,it was

held that . . substituted/adhoc teachers who have put

in five years of service or more as on October 1, 1990

shall be regularised without DPC and the said




(\9/ﬁ An adhoc employee will also get the right if he has

regularisation whould be subject to their possessing tr

required qualifications at the time of their initial

appointment. The Hon'ble Supreme Court directed State Govt.

to consider case of regularisation before making direct

recruitment and manner of making regularisation is laid

down in this decision. This decision does not apply in

these cases.
14. The applicants in the ir applications have relied

n kkg Annexure A-7,Railway Board letter and copy of

Railway Board contends dated 5.5.81,Ann.A-8. But the

question about the regularisation of an adhoc employee

came up for consideration before the Full Bench of the

Central Administrative Tribunal in the case of Jetha Néhd

and Ors. V/s. Union of India & Ors., where the Full Bench

had considered the Railway Board circular dated 9th June,

1965 and Rule 109 & 110 of Indian Railway Establishment

STRA ™
S Hihual and letter issued by CPO North East Frontier Rail-

A
/. {//~ e%: va@%ﬁpted 11.3.76 and another circular of 21.11,77 of G.M.
}

g{gg Nor ﬁ'Bast Frontier Railway at para 19. This decision 1is

:fA BAD |
"“Wﬁbmals Vol.I, 1986-1989 at page 353. The Full Bench
held that the ;ight to hold the selection/promotional

fted in Full Bench Judgments of Central Administrati

post accrues only to those employees who have undergone
a selection test and empanelled for the promotion/

selection post and continue as such for 18 months or mor

passed the selection test. It was held that a test is

mandatory before a Class 1V employee can be promoted

permanently to Class III Post. It was further held tha

mere recording of satisfaction or even good entries in
CR of the employee is not enough to entitle the emplo;

holding a promotional post in an adhoc capacity to clai

that his services be regularised in the Class III pos
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It is held that if the employee has appeared in the
selection test and has failed, his services cannot be
regularised in the promotional post. It was held that
if he has not qualified in the selection test, he is liable
to be reverted even after 18 months. In vidw of this
decision the arguments of the learned advocate for the
applicant that the applicant having worked on the
promotional post on adhocizasis for a long period should
be regularised even withou; subjecting to the selection

test even without passing the selection test cannot be

upheld. There is another decision on this point namely
Suresh Chand Gautam and Ors. V/s. Union of India & Ors.,
reported in Full Bench Judgments of C.A.T.,Vol.II (1989-
1991) page 487 in which Jetha Nand case was relied on.

The Railway Board‘'s circulars were also considered in this

decision. The Full Bench has also referred to the decision

(5,,-,:?:_. of the Supreme Court in this case. The Full Bench held

P+ that a pass in the selection test is mandatory
before a Class IV employee can be promoted to a
Class III posts. We .fully endorse the view that
if a Class IV employee officiating in Class III
post for more than 18 months failed to qualify
in the selection test, he is liable to be reverted
even after 18 months without following the
procedure laid down in the Raillway Servants
(Discipline & Appeal) Rules, It is further held
that three or more opportunities may be given to
the Class IV Railway Employees officiating in
Class III post to qualify in the selection test.
But when fully qualified candidates or persons

regularly selected by the Railway Service
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Commission are waiting to be appointed to th
regular vacancies the Class 1V employees
officiating in those posts even though for a
period exceeding 18 months can have no right to
hold those posts. They have to be reverted if
necessary for the appoinment of the qualified
candidates. In Jetha Nand's case the Full Bench
has not stated that even when regularly selected
and fully qualified candidates are available,
those who have failed to qualify in the
selection test should be allowed to officiate

in the Class III posts blocking the entry of the
regilflarly selected candidates. Saah a view
would be putting premium on inefficiency which
has never been intended in the judgment in

Jetha Nand's case.. Therefore we hold that the
Railway servant who is allowed to officiate in
higher post on temporary basis need not alwi |
be allowed at least three or more opportunities
to appear and qualify in the selection for
higher post before he can be reverted without

:QWf,} . following the procedure prescribed under the

‘%Railway Servants (Discipline and Appeal) Rules,

ﬁ“ﬁ-GB and that he can be reverted if such rever-

#,ch as for appointment of regularly selected
‘qualified candidates.”

on is warranted for administrative reasons,

- I e
This is a complete answer to the applicants' cases. Thus

the documents namely Railway Board letter and circu r

relied by applicants do not help them in view of this

_ decision. It is an admitted fact in this case that the

applicants have been reverted as they has failed in the
selection test and hence they have to meke way for the
candidates who have passed the selection test. More over
there i& no substance in the affidavit of the applicants
and others that one Nathalal R. who was working asBhisty
and who had no experience as TC is promoted provisional.
and hence his promotion 1s illegal. The persons who

passed a selection test have been promoted like Nathala

respondent
R. and there is no illegality committed by the /
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The applicants have failed in the selection test and

therefore, they have been reverted from the promotional
post which they were holding on adhoc basis, In view

of above Full Bench decisions, it was mandatory for them
to pass the selecticn test because thie was a selection
post. We therefore, reject the submission of the
learned advocate for the applicants that the applicants
should have been regularised on the promoticnal post
looking to thei} continucus service for :‘i;.mber of years

basis
on adhoc even if they have failed in the selection test.

15 The applicants in all these applications have
amended their O.A during the pendency of the matter
alleging that there was corruption and serious
irregularities in the selection which is proved@ in the

Vigilance enquiry conducted by the Vigilance Officer

....of Bombay and C.B.I and Railway Board and the saié

report is produced by the Railway administration in the

”ection committee were given punishment by the Railway
Administraticn for not following Rules, Regulations and
Circulars of Railway Board regarding the selecticn and
for committing serious irregularities in the selection.
The applicant had filed M.A.89/91 in O.A.No, 455/90
praying that the respondents be directed to produce the

enquiry report of the Assistant Vigilance Officer. We

- y
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directed the respondents to furnish the copy of the
enquiry report to the Tribunal in a sealed cover and
they have produced the same., We also observed in our
order dated 9th April, 1991 while considering M.A.89/91
that the said enquiry report may be taken into consider:
tion at proper time and also the connected issue of
whether an ipspection of the same should be allowed to
the applicant. The learned advocate Mr. Kyada for the
respondents submitted that the @Wigilance Officers’
report is a confide?tial document. In our opinion, even
if it is a confidential documenﬁ, the Tribunal is
entitled to inspect it in order to adjudicate the
allegations of the.applicants. The Vigilance report is

not shown to the applicantsx advocate but this Tribunal

"N *

‘ né&\examined the said report.

al
m& The learned advocate for the applicants

16;
&/

“gffidavit during the pendency of this épplication on

13th March, 1991 that serious irregularities were done

by Some interested persons in the selection and the
candidates who have not workéd for a single day as TC
and those who were not having any experience of workin
in the Commercial department and the candidates from
other department were sedected. The applicant has als
stated in the affiéavit that certain candidates were
not even eligible to appear for the written test and
oral test but with some ulterior motive, inspit@ of no

having the requisite qualifications they were permitte




to appear in selection and they were declared pass, It

- 22 -

is mentioned in the affidavit that one Kum. Dipti P,
Sanghvi was appointed as a Mali at Rajkot and she had
worked hardly for two years ané@ the minimum confirmed
service for appearing in the selection of Class IV {is
five years, but she was permitted toc appear in the
selection and without having a single day experience she
was declared pass, The learned advocate for the *
applicants submitted that the respondents have not filed
reply to this affidavit and the other affidavit of
applicant which is at‘Ann.A-17 dated 11.2.91 and
therefore, the averments made in the affidavit filed by
the applicant should be taken as correct. He has, relied

on the decision in Pratap Singh V/s, State of Punjab,

f@fﬁéla 1964 SC page 72. The learned advocate for the

relied on the head note (e) in which it is

alleging malafides on part of Minister in charge, that
there is no counter-affidavit by Minister copce:neé;but
affidavit is filed by Seéretary in the department having
no personal knowledge regarding allegations against
Minister. It was held that the malafides were proved.
The learned advocate Mr,Paul has submitted that in this
case this affidavit filed during the pendency of this
application by the applicant is not controwverted by
counter-reply and therefore it should be deemed to have

been admitted. It is important to note that in the

y
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instant case, the learned advocate for the applicant;
submits that he does not want that the selection should
be quashed, but he only wants that the applicants should
be regularised. Therefore, if ultimately it is found
that there were irregularities as alleged by the
applicants which shoulé gffect the selection theg the
applicants should have prayed that selection be quashed,
but the applicants could not get the relief that they
should be regularised in the promotional post. More over,
the ratio of the decision relied on by the applicants
wouldlnot apply because in the said matter before the
Hon'ble Supreme Court, the petition itself contained the
allegations of malafides against the Chief Minister, who
was a party(respondent)and he had not filed reply. Here,

it is'during the pendency of the petition that an

*éffidaéiﬁ is filed on the information receiwed by the
\®i

and if that affidavit is not controverted, it

e SO
ABAD

‘Qkﬁgéﬁﬁofibe held that the irregularities have been comn -te«
by the respondents gnd in any case relief can not be
> given to the applicants as pray;d for by them for.
regularisation of their service on promotional post.
The respondents in reply in para 12 to the O.A have
contended that the examination was held as per the
selection proceduré............. and after proper
y selection for the post of TC, the eligible employees

were promoted to Class III post of TC.

17. The applicants have produced at Annegure A-9, a

copy of the notice given by the learned advocate dated
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17th July, 1990 to the Divisional Railway Manager, Westen
Railway, Rajkot for reviewing the case and/or to set asid¢
the selection process. The learned advocate for thé
applicants submitted that no reply is given to this
letter. It is important toc note that the present
applications do not contain the relief that the selection
should be quashed. Merely because a reply is not given
to this notice Annexure A-9, it could not be held that
the averments in the notice should be deemed to have
been admitted by the other side. The learned advocate for
the applicants submitted that the respondents have not
given reply to the amended para 5(L) of O.A in which it
is alleged by the applicants that Members of the
selection committee were given punishment by the Railway
Administration for not following the rules, regulations
etc. and hence the said allegations should be deemed to

have been admitted. As observed above, the question

v A
¥
Yk

”'éfﬁgﬁg whether the applicants have prayed for the relief

quashed nor is such relief prayed nor?_?they pray
such relief even at the time of arguments. The learned
advocate for the applicants has also relied on the
decision in M/s. Kamalia Brothers & Co. V/s. State of
Gujarat, 33(1)G.L.R page 310 in which is held that for
claiming privilege under Evidence Act Section 123 and 124,
it must be shown that the disclosure would be prejudicial

to public interest or national security. In this case,
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the respondents have produced the Vigilance report and
the Tribunal has to examine the same and we have not held
that this is a privilegal document, He has also relied
on the decision in S.P.Gupta & Ors. V/s, President of
India and Ors., AIR 1982 SC page 149 which alsc deals
with question about the privilegeddocuments. He also
relied on the decision in A.K.Shimpi & Ors. V/s. State
of Gujarat & Ors., reported in 24(1)GIR page 398. It is
held that if method of selection is arbitrary, irrational
unreasonable, irrelevant, biésed or vitiated by
malafides or contrary to rules, the Court has power to
quash the selection in view of the mandate of Articles
14 & 16 of the Constitution of India. In the inStant
M’“ » case, learned advocate for the applicants has however

v/ X
i:%/ Eubmitted that he does not want that the selection

\% : shong~ Eﬁe quashed, but according to him applicants

er%
:\0& o be regularised. This submission cannot be
MEDA >

T A

accepted.

‘18.v~ Now we proceed to examine the investigation feport
of the Vigilange Officer‘in this case submitted to us
by the respondents in the sealed cover. It consists of
twé investigation reports, one is dated 28th March, 1991
[\5/4 along with annexure (i) & (ii) and investigation report
along with statement. One report is about the complaint

against Shri H.T.Lalchandani, DCS/Rajkot. A source

information of DDV(Intelligence), Railway Board was

forwarded under Director Vigilance (Traffic)'s letter

‘ dated 15.11.90 for investigation and report. Another
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complaint dated Nil was also received under Board's
further letter dated 14th December, 1990 from one
Rasikbhai Patel of Rajkot. The report shows that
complaint of Shri Rasikbhal Patel was verified and it
was found that there was no person by the name of
Rasikbhai Patel residing at the address mentioned in the
complaint. The Assistant Vigilance Officer examined
the allegations made as per the source inform;:ion
against three suspects and also examined allegations as
per complaint of Shri Rasikbhai Patel and had also
examined various documents and statements were also
recorded. The report was that the panel declared was
not in order. It was found that there were some errors
in the evaluation of the answer sheets due to which
ggrtain eligible candidates were not called for viva

voceyiégely two eligible candidates were not called for

#in assessment sheets in some case. Annexure I and I
show the types of digcrepencies in the examination to
the post of ACC/TC. The report further says that there
has been no irregularity in declaration of panel and the
issue of order on the same day and asking the candidates
to join the duties on the same day. It was found that
in some case people with lower merit had been empanelled
and people with higher merit had been left out. However,
so far the present applicant of 0.A.455/90 and three

other TCs on adhoc basis are concerned, the complaint
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was that the four TCs including the applicant of O.A.
455/90 were working as adhoc TCs for the last 10 years
without any break but they were not selecteé and the
other complaint was that in terms of Board's instruction
dated 23rd December, 1976 employees who were officiating
for more than 18 months continuously were not to be
reverted but these employees were reverted. The answer
to this allegation in the report is that the adhoc TCs
who have been working for more than 10 years were not
selected because they have notvsecured 60% marks in
aggregate to find a place in the panel and the instruction
of the Board quoted were not relevant to the selection
and the allegation was not substantiated. The other
allegation was that Shd Nathalal R., Bhisty ané Arvinc R.,

.+ FCA who were illiterate have been declared as passed in

the selection as they have paid Rs.15,000/- and therefore,
5 LN 31‘;

B«
a1
<}

&Gi {w”gupki fe writers have written the answer papers as they
,\ " S ‘,A‘o A;-
‘%ﬁﬂMQﬁp

*QMa;ﬁSFﬁ?git able to write. The answer to this allegation ;n
' »tﬁe report is that it is not substantiated. vIt was held
that they had'secured more than 60% marks in aggregate
and therefore, have been empanelled and there were no
irregularity. It was also found that they were able to
write in vernacular language as such it could not be said
~_
pq// that they were unable to read and write. The allegation$§
of corruption also were not proved. The other allegatiom

were also examined and answers were given that they were

unfounded.

19. So far investigation report on the subject of




by

B & C about the complaint against Shri H.T. Lalchandani,

DCS/Rajkot was concerned, after considering t e documents
on record and the statements etc. the conclusion arrived
at was that allegations regarding serious irregularities

in the seléction of TCs in Rajkot Division had not been
proved. However, there have been minor procedurd lapses

on the part of the APO as well as the DCS Rajkot. Therefor
these reports show that the allegatiors of the complainant
about corruption have not been proved that also other
allegations accepted referred to therein have also not been
pro;ed. It was held that allegation regarding serious
irregularities in the selection of TCs on Rajkot division
had not been proved. However, there were only minor
procedural lapses on the part of both the APO as well as
the DCS Rajkot. The main complaint of the TCs prémoted

on adhoc basis was that they were not selected though they

worked‘for a long time and that Nathalal R., and Arvind R.,

Moreover even if some 1rregularities are found,
that itself does not help applicants/case' for quashing
impugned order. Though, learned advocate for applicants
vehemently urged that there were serious irregularities

in selection,'he submitted that panel of selection persons
need not be quashed but reversion orders of applicants be
quashed. As observed above, the reversion orders cannot

be quashed as applicants have failed in their selection.
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The report shows that allegations regarding serious
irregularities in the selection of TCs on Rajkot divisio
had not been proved, but there were minor procedural
lapses on the part of both the APO as well as DCS Rajkot
The report does not show any irregularities committed
regardipg-the present applicants in selection test.

We do not know what happened éfter this report was given
but this report does not estaﬁlish the applicaﬂ%s' case
about corruption or malpractice as alleged by the
applicants. Learned advocate for the applicant
submitted that the applicant of O.A. 455/90 did not
resume duty after reversion order, while others are
continued on their post according to him because they

had obtained interim relief, while applicant could not

%

-getpgnterim relief.

{20, \Tn view of the fact that as per report of
| ar

examine the report and would see that wrongs found are
Qét right by taking approptiate steps. This is our
. ' i
r\g/' observation and not direction. Mére over we also hope
that respondents would sympathetically examine the cases
’ of these applicants who are continued on the post though

we do not quash their reversion order as they have

failed to establish their cases.

21. In the result we dismiss the abowve four

applications.
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ORDER

S
% O.A.Nos. 455/90, 46/91, 72/91 and 11/91 are

%%,ggssed. No order as to costs. Interim relief if
n‘)‘/

,,,,,

o sny/‘given is vacated.
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Ds Office Report | Order
5=11=93

Heard Mrl.Trivedi for the
applicants.The applicants have not
removed the objections,mainly have not
filed affidavit, in support of their
aﬂplic-Lién, though, time was granted

on 8/10/93 to remove these objections,

SO Mt ey o ——A - . | A .

Mre.Trivedi prays for tim€. Last chance ii
is given to. the a plicants to .file
affidavit. Time is granted upto 10/11/93
as a last chance and if affiﬁav;t is
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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL ( WY
AHMEDABAD BENCH —
“ HeAeShtw /
»\D
O.A. NO.';"‘I“; ."_J-hf > 4 8
T.A. No.
DATE OF DECISION__ 11-11=129:
Ir«HelMePandya Petitioner
4
) r.KeK.hathod & Advocate for the Petitioner(s)
* [FeMeSeTrivedil
Versus
Ur others ~ Respondent
Advocate for the Responder.((s)
CORAM :
} The Hon’ble Mr. .C.nl
g\\

The Hon’ble Mr. 11,

1. Whether Reporters of local papers may be allowed to see the Judgement § <

2. To be referred to the Reporter or not § <

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal 77"
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1. Himatlal Manishankar Pandya,
ketd Ticket Collector,
rajkot Juncion.

2. B.K.Pajel,
ACC, HAPA

3. Abdul Karim Noor Mohmand,
ACC, HAPA

4, Harilal J.Solanki,

ACC, Sikka APPL ICANTS 3

Advocate : Mr. KeK.kathod,

Mr .I"J’.. S e * I’iVedi

versus

l. Union of India,
owning and representing,
Western Railway, through :
The General Manager,
Western Railway,
Churchgate,
BOMBAY

2. The Divisional Railway Manager,
western Railway,
Kothi Compound,
FAJKOT : RESPONDENTS :

ORAL ORDIR

ReAeSTe55/93 1IN

Oeie455/90 &
Oetra46/91
Dates11-11-1993

Per : Hon'ble sShri R.C.Ehatt, Member (J)

The office report shows that the office
objections are mot removed till today. None is present for
the applicant. Hence, K.A«57.55/93 is dismissed for

defaulto

( MeKeKOLHATKAR) = ( ReC «BHATT )
Member (A) Member (J)
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“"MeAe/166/94 and Me.A./192/94 in RA.3T.55/93 in

s SR O.A./455/90 & .
Date | Office Report Duh./4GHE . Order
‘64.04.1994. Notice returnable on 26,4.,1994,
\ / ')‘ ’
(KeRamamoorthy) (N.BJ/Patel)
Member (A) Vice Chairman
r
ait.
26.4-94v‘ Adjourned to 5-5-94 to await reply.
. . \r\\ | 4 7
,\\\h’\,/\/ : o [
) (Dr.R.K.S§xena) "~ (Ve.Radhakrishnan)
Member %J) Member (A)
, ssh¥
5-5-94 By consent cf learned advocates,
the case is«iijiﬁiped to 9-6-1994,
2 4
AV, Aok~ ‘
(Dm.R.Kjﬁaéena) (V.Radhakrishnan)
Member (J) Member (A)
vtCe.
9/6/94 Adjourned to 27/6/94,at the request

of Mr.Chitnis on behalf of Mr.Trivedi.

W o

(Dr.P.Kesaxena) (VeRadhakrishnan)
Member (J) Member (A)

¥ssh




-
=77 Date ¥ N ldflen REPOI YL Ut odes Outieks
27-6-94 : - Mr.M.S.Trivedi has filed leave_ note.
Adjourned to 5th July, 1994. \\\
o (Dr.R.K.Saxena) (K .Ramamoorthy)
i Member (J) . " ' 'M?\ber(}\)
\ -
VtC. \'__....-——""/ }
5-7-94 B gg L / '_ None present for the pgrties.
. " Adjourned to 18-7-1994,
C \Q/‘
(Dr.R.RSaxena) (K.Ramamoorthy)
Member (J) Member (A)
. lwte.
i
&
o




MA.S3t,.40/94 in RA 3t.55/93 in OA/455/90

& OA/46/91

Date

|.Office Report t order

1 ; i

i

i {

1 !

! ! e -

: ; Adjourned to 18/3/1994, at the
! A

i ! Mr.M.3,.,Trivedi,
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(K.Rada moorthy)
Yember (A)
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4

1
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(N.BJPatel)
Vice Chairman
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(KeRamamoorthy)

Member (A)
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i CENTRAL ADMINISTRATIVE TRIBUNAL )

AHMEDABAD BENCH @/

R.A.No:11/94 in DA/455/90 &
0.4. NO/6/31 uith MA/166/34
MA/192/34

T.A. NO.
DATE OF DECISION  15-11-1995,
N
¢ Shri Himatlal M.Pandya Petitioner
Me.K.K.R2thed & Mr,MS .Trivedi Advocate for the Petitioner (s)
Versus
'mion of India AT Respondent
‘ - Advocate for the Respondent (s)
" CORAM
The Hon’ble Mr, NeB.PATEL S VICE CHAIRMAN
The Hon’ble Mr. K.RAMAMOBORTHY : MEMBER (A)
JUDGMERNT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?

2. To be referred to the Reporter or not ? / X\ D
D

¥

3. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? j




1. shri Himatlal Manishankar Pandya,
Retd.Ticket Cellecteor,
Rajket Junction.

2. Shri B.K.Patel,
AeC o
Hapae.

2. Shri Abdul Karim Noer Mohamed,
ACC; Hapa.

4, gshri Harilal J.Solanki,
A.C.Co,
Sikkao ...Applicants.

(Advecates : Mr.K.K.,Rathed and
Mre.M.S.Trivedi)

Versus

1. Unien of India,
Owning and repr esenting,
Western Railway, through :
The General Manager,
Western Railway,
Churchgate,
Bombay.

2. The Divisienal Railway Manager,
Western Railway,
Kethi Cempound,
Rajkot. .« «Respondents,

(Advecate .

(BY CIRCULATION)

ORD ER

R.A./11/94 in 0.A./455/90 and
0.A./46/91 with M.A./166/94 and
b’io-Ao/l 92/94.

Date s__15-11-1995

Per Hen'ble Mr.K.Ramamoorthy s Member(A)

The Review Applicatien is against the erder
passed by this Tribunal en 20-8-1993. The matter had beenonce
rejected for default.

M.A./166/94 for condenation of delay in filing
M.A., for resteration is allewed. Delay is condoned.

M.A./166/94, stands dispesed of.
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By way of M.A./192/94, the application has been
filed for resteration. Taking inte account the facts mentioned
in the applicatien the M.A. is allowed and the R,A. is taken

for consideration. M.A./192/94, stands dispesed of.

In the Review Applicatien the only greund urged

i

N
is that in similar casecs aé=;&t some ad hac efficiation,

reversion was held te be not valid. Hewever, in theg e

e NED
ez v O B

particular cases in questionkﬁhe Tribunal has given a
specific ruling taking inte account the validity of decisiong
taken by the Railways in a number of other cases as alse

the ruling given by the Supreme Court in similar case.

The orcer of this Tribunal is based on a specific finding

based on the letest ruling on the subject. Since, ne case

has been made out regarding thd errer apparent en the face

g el g ) {\, {(‘/(
. Iyt . . % i [ L Y
of law on the subject, the Review Applicatioen is

rejected.

ﬂ ,,,,,, - v’w

(KesRamamoorthy) (N.B.Pétel)
Member(a) Vice Chairman




