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Shri P.H.Pathak,advocate for the applicant,

Shri N.S.Shevde,advocate for the ILespondents,

This Keview Application has been
filed for a review of the prder dategd 13.10,92
passed by us. The applicant has stated in para=2
of the K.A. that when the Case was finally hearg,
we had expressed , the view that the judgment of
the Bombay Bench in the Ghanshayam Dasgs' case is
&inding but other judgments are also to be seen
and therefore, the parties were informed that)in,
éase the Bench came to the conclusion that the
Jjudgment of the Bombay Bench m in Ghanshayamdasg?
Case was not applicable, a further opportunity
Of hearing would be given to the parties. The
learned counsel for the respondents, however}feels
that it was stated further hearing was necessary in

12

this case, i% would be given to the parties,
2. The applicant states that by passing the
final order without giving this opgortgnity,an
dpparent: error has been committed.
3e As there seems to be some grievance on
this score, we are of the viow that in the interest
of justice, it woulsd be necessary to recall the
Judgment abd parties be given opportunity for

further hearing. As this is sufficient reason for

$ the o-der, e allow  .this Rk.A.

4, In the circumstances, we recall our
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order dated 13.10,92 and the Case will
be hearg dagain + Review Application is
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD

S

REVIEW ArpLICATION NO, OF 1992
IN

J9R§§LNAU APPLICATIONNO, 187,91

..

S. S. Gohel .. applicant
Vs
Union of India & ors, .+ respopdents

Application for Review of the

Judgement dated 13.10.92

MAY IT PLEASE THE HON'BLE TRIBUNAL -

1. That the present gpplicant has filed the Original
Application challenging the discriminatory treatment given

by the respondents in granting of the benefits of Pension
Scheme to the applicant, That the case of the applicant is
directly covered by the judgement of the Hon'ble Bombay Bench,
which is confimmed by the Hon'ble Supreme Court add therefore
it has become the law of land which is-binding all over

the country and to the administration as particularly in

light of the last judgement by the Hon'ble Supreme Court

~

in G.C. Ghanshxamcss Ghosh case,

2.” That when the matter came up before the Hyn'ble Tribunal
for final hearing, the advocate of the applicant has pointed
out the judgement of Ghanshamdas case as well as is
confirmed by the Hon'ble Supreme Court and the respohndents
have pointed out the judgement of Krishnakumar case

but in the said judgement, the Hon'ble Supreme Court has
distinguished the case of Ghanshamdas as well as after the

judgement of Krishnakumar case when the department has filed

0.2/-'
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Review Appliéation before the Hon'ble Supreme Court,

the Hon'ble SuPreme Court has rejected the review

saying that ﬁhe case of Ghanshamdas is distingulshed
from the caée of Krishnakumar. That looking to all
judgements Qf the Hon'ble Tribunal, the Hon'ble Tribunal
was otL thevérima facie view that the judgement of

Hon 'ble Bomﬁay Bench is bindi ng hot the other judgements

are reguired to look into detall and therefore

the HOn‘blefTribunal has said that if the Hon'ble

Tribunal will come to the conclusion that the judgement
of Bombay Bench 1s not applicable then the matter ]
will be placed before the Bench for further hearing,

3. That tﬁe applicant was waitinyg for the decision

and when tﬁe matter was placed before the Hon'ble Bench,
the yartieé were under impression that the Hon'ble |
Tribunal wﬁil follow the judgement of the Hon'ble
Bombay Bénbh as further hearing is not giveh to the
parties. Sut when the judgemen£ was pronounced, the
advocatesfof the parties were shocked and they felt
that theré is a bonafide mistake on the part of the
Tribunal énd as it was not mentioned in the order

that the matter will be heard in case the Tribunal
defer fro% the judgement of the Hon'ble Bombay Bench,
Actually,;the matter was reguired to be placed for
further héaring to enable the advocate of the applicant
tovpoint‘but to the Hon'ble Tribunal that on what
grdund the judgement of the Hon'ble Bombay Bench

is bindiﬁg and whether it will be open to the

Hon'ble iribunal to reject the application because

it will be in clear violation of Art,14 of the

Constitution of India.
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abovementioned circumstances, I am hot entering

rit of the case because a falr opportunity

matter is reguired to be given by the

Tribunal in interest of justice and therefore
my right open to point out to the Hon'ble Tribunal

applicant pray that :

The Hon'ble Tribunal be pleased to review its order
and judgement dt, 13.10.92 and be pleased to direct

the office to placethe matter for further

-
»

earing

before the Hon'ble Tribunal,

special circumstances of the case, the affidavit
Of the gpplicant may be dispensed with as the facts
stated above have taken place in the presence of the
advocate of the applicant and tee applicant's advocate

has signed the memo of the application.

Any other relief to which the Hon'ble Tribunal deems
£it and proper in interest of justice together

with cost 1
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Shri sS.s. Gohel,

Plot No,108/a,

Sector - 19,

Gandhinagar., 382019 «sApplicant,

(Advocate s - Mr. P.H. Pathak )
versus

1. Union of India,
Notice to be served through
The Secretary to the
Government of India,
Ministry of Railway,
Rail Bhava,
NEW DELHI,

2. General Manager,
Western Railway,
Churchgate,
Bomba}' -20 ®

3. Chief Administration Officer
Metropolitan Transport Project,
(Railway)
Churchgate,
Bombay=20., « sRespondents,

( Advocate : - Mr, N.S. Shevde )

JUDGEMENT
O.A.No. 187 OF 1991,

Date s - 13,10,1992.,

Per $ - Hon'ble Mr, N,.,V. Krishnan :+ Vvice Chairman

The applicant is aggrieved by the fact that hic
option for receiving pension under the Pension Riles appe-
licable to railway employees has not been accepted by the
respondents who insist that he is entitled to only the
benefits of the Co. tributory provident Schem - C.P.F, for
short. The applicant states that this dispute stands con-
cluded by an unreported judgment dated 11.8.1987, of the
New Bombay Bench of the Tribunal In T.A./27/87. Ghansham
Das and another Vs. The Chief Personnel Officer. Central
Railway and Orél the benefits of which has to be given
to him,

2. The brief facs&s needed for decis.on are as follows :

(i) The applicant was an employee of the Bhavnagar
State from 1940 and appointed &s an Engineer in the Public
Works Department. He was later transferred to the Bhavnagar

vod2f -




“

State Railway. which became a prt of the Indiamn Rallways
in 1850 . .

s 23

(ii) He retired on 11.07.1972, as Chief
Administrative Officer (MTP) under the Railway
Board, Unless permitted to optout, he was entitled
to only the benefits of the C.P.G.

(iii) options were provided from time to time
to the employees to opt for the pension scheme,
The applicant alleged that he had made représentation.
before he retired to opt for the pension scheme:",
but this was not considered.

(iv) It is stated that one more opportunity to
exercise option was given by circular dated 15.07.1972,
of the Ministry of Railways, (Resp.no.l), in the
following terms s

“"The presédent is pleased to decide
that Railway servants who retained the state
Railway Provident Fund ’(Constribubory )
benefits and (i) who are in service and
(ii) who quit service on or after the date
of issue of this letter, may be allowed
another opportunity to opt for khe liveralised
Railway Pension Rules, including the benefits
of the family pension scheme for railway
employees, 1964 a: amended from time to time.
This option has to be exercised by 21st
October, 1972."

(v) A copy of this circular was recelved by him
from the Chief Administrative Officer: Metropolitan
Translﬁortr, P‘roject Bombay (Resp.3) aiong with the
letter dated 04/08/1972, (Annexure-a), which dealt with
certain other matters relating to the leave sa«lary for
the period for which he was refused leave., The letter
concladed as follows § -

“In regard to your query regarding
pension option, a copy of railway
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Board's letter No.,F(E) III 71-3 dated
15.7.72, is enclosed for your informe
ation. Your case doe. not come within the
purview of this letter for opting to
pension."

(vi) It is stated that Ghansham Das and one other
employee who were also refused the option provided for in
the circular dated 15/7/1972, (the circular is produced
by respondents as Annexure-r/l), for the seme reason

(i.e., they had retired before the cut off date) had
approached the High Court of Bombay by filing wWrit

Petiticn 1556 of 1983. That petition came to be transferred
to the New Bombay Bench of the Tribunal. which disposed it
of as T.A./27/87, by the judgement dated 11.11.1987. By

that judgment the petition filed by the two petitioners

was allowed by holding that the respondents cannot prevent
the two petitioners who had retired on 10/07/1990. and
1.3.1971; respectively, {(i.e. during the period from 1.4,1%969
to 14.7.%992) from exercising the option as provided by

the Annexure-R/1 circular dated 15.7.1972 and deny them |
pension benefits, as this action is violative of Articles

-14 and 16 of the Constitution of India. There was a

further direction as follows in the judgmenet in

Ghansham Das case : =

“the respondents are directed to
implement the directions given in clauses
(i) to (iv) of this order in respect of all
the railway employees who were samilarly

placed like the applicants i,2. those who
retired during the period from 1.4.69 to
14,7.72 and who had indicated their option
in favour of pension shceme either at any
time while in service of after their
retirement and who now desire to opt for
the pension scheme,"

{vii) The Union of India then filed a SeLiP,
before the Supreme Court of India (S.L.P. 5973/88)
which was dismissed on 05/09/1988. certified copies of

the judgment of the New Bombay Bench in T.A./27/87.

coed/~
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and of the order of the Supreme Court have been
produced for our perusal and are kept on record.
Appanentlf} the New Bombay Bench followed this
decision in 0.A./373/89, also, but a copy of that
judgment has not been produced.

(viii) Resering to these judgments and the
orders of the Supreme “curt, the applicant sent to
the Xsxku fourth respofident a representation dated 6/B8/89
(AnnexJ;;:A/l){fexercisipg his option for pension
schem from 11.7.1992, i.e. the date of his retiment
and he requessed for pension to be given to him.

This has not been disposed off.

(ix) The applicant has also adduced a
totally different additinal ground for his claim.
He states thac the leave preparatory to retirement
was refused by the first respondent by the letter
dated 19/2/1972, (Annexure-A/2) which reads as
follows s -

“the Railway Board have decided
that the leave preparatory to retirement to
the extent from 02//21972 to 10/7/1972,
(L.A.P. for 120 days and L.H.A.P. for 10
days) applied by Shri S5.S. Gohel should be
refused in the public interest under Rule
2127 R.II and that he may be allowed to
avail of the refused leave from the date
of superannuation viz. 11.,7.1972."

He states that he was pid leave salary upto 11.1,1973,
upto which date hilg services were continued., He
contends - only by implication and not specifically-
that the benefit of option under the Annexure-R/1
circular dated 15.7.1972, cannot. therefore, be denied
to him It is pertinent to note that he has not sought
for any declaration/relief on this ground.

oesB/-
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(x) Not having received a reply to the Annexure-a/1,
representation filed, this application is filed praying
for the following reliefs s

(a) To direct the respondents to extend
the benefits of the judgment in 1a/27/87.
and of 0.A./373/89, to the applicant

and direct to pay the dues with 18%
interest,

(b) Hold and declare that the applicant

is entitled to pensacnizy benefits with

<

effect from his date of retirement i.e,
11.7.72, with all arrears and interest
at 18% per annum upto date and will be

entitled to draw pension and family
pensdéon as per rules.

{c) Hold and declare that the orders of
the Railway Board providing for opening
and clsing of options is contrary to law

(d) Hold and declare that the spplicant
is entitled to receive pensionary benefit-
s including family pension.

(e) Direct the respondent railway admini-
stration to pay the arrears of pension
after deducting thre from the amount of
Stete Railway Provident Fund contribution
paid to the Applicant and the arrears of
pension should be worked out with effect
from 11.7.1972."

3. The respondents have filed a reply resisitng
this application on the following im.ortant grounds.

(i) The application is barred by himitagion as
the benefit is sought from 11.7.1972, for which purpose
the application is filed only on 23.1,.,1591. No doubt,
a conditional orxder condoning the delay has been passed
on 07/10/1991, but this will not be of any avail, as the
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grievance is outside the jurisdiction of the Tribunal,
having arisen mgre then three years before the Admi-
nistrative Tribunal Act, 1985, came into force from
01/11/1985.

(ii) The respondents deny that prior to his
retirement, the applicent opted for the pension
scheme. The applicant only sought some clarification
about the option and this was given to him by the

Anpnexure-A, latter,

(iii) The respondents <l-:T That the judgement
of the New Bilpay Bench of the Tribunal in T.A./27/87,
is not épplicable to the applicant, as he is not
similarlly situated.

(ivl The representation dated 05/04/1989,
(Annexure-A/1), has not been received. In fact,
the applicant has not produced any proof of its
having been sent by him,

(v) ‘while the refusal of leave preparatory
to retirement is confirmed, it is denied that the

applicant was continued in service till 11.1.1973.

(iv) It is finally contended that in
Krishna Kumar Vs, Union of India (1990 S.J.P. 173)
{sic) sSupreme Court has negatived the judgment of the
New Bombay Bench relied upon by the applicant,

4, we have perused the records and heard the
learned counsel for the parties, Shri P.H. Pathak,
the learned comnsel for the applicant has produced
certified copies of the judgments he has relled

on, except the judgment of theNew Bombay Bench,
in 0a/373/89. This is of on consequence because

he states that the New Bombay Bench has only
reiterated its previous judgment in T.2./27/87, a

copy of which is available., The learned counsel
has contended that the judgment in T.A./27/87. was

not interfered with by the Supreme Court on three
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reasons, Firstly, S.B.F. 5973/88, filed against the

judgment was dismissed on 08.09.1988,' A second
occasion arose when this judgment was cited by
one of the ocounsel for the petitioners in 2 batch of
cases in support of those petition. The judgment of
the Supreme Court in that batch of cases which is
hagvily relied upon by the respondents has since
been reported as Krishena Kumar Vs, Union of India
(1290) 14 A.T.C. 846) - did not over rule the
judgment in T.A./27/87, but held it was distinguishable
on facts. After judgment was delivered in Krighena
Kumer's case, the Union of India, applied fér a
review of the order dated 08/09/1988, dismissin mhx the
earlier S.L.F. 5913/89, This was dismissed by the

. Supreme Court on 06/05/1991, Therefore, the judgment
of the New Bombay Bench, as, it is claimed, been affir-
med thrice and therefore, it has necess&rily to be
followgg.

5. on the contrary, shri N.S. Shevde, the learned
counsel for the respondents affirms vehemently that
the applicetion has to be dismissed in the light of

the Supreme Court's Judgment in Krishena Kumer's
case“, which is squarely applicable to this case.

As a matter of fact, no other issue was pressed

at the hearing as it was felt by the parties that

the fate of the application would depend on whether
it is to be disposed of in the light of the judgment
of the New Bombay Bench in Ghanshamdas': case or of the
Supreme Court in Krishena Kumar's case. That is the
principal issue to be decided.

6. Nevetheless, we cannot shut out eyes to the
pleadings, particular about the issue of himigation,
The applicant filed M.A./155091, for conddntion of
delay starting that the application could be filed
only after the judgment of the New Bombay Bench in
T.A./27/87 became final and another 0.a./373/89

was also disposed of the that Bench on the same basis.
Hence he prayed for the condotion of delay. This

was considered on 07/10/1991, and after hearing the
parties, the following order was passed.
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" pension being a continuing cause
of action we condone the delay, It is of
course open to the respopdents to make
submissions on this point at the final
hearing stage."”

Te We have considered the submissions made by

the rezpondents., In so far as the prayer of the
applicant viz., that his @ option for pension scheme

from 11.07.1972. should be accepted and he be granted
pension is concerned, that will be considered for

two reasons, despite the delay. Firstly, the order

dated 07/10/1991, has condoned.the delay regarding pension.
secondly, para-11(vi) of the judgment in Ghanshamdad‘'s
case (T.A./27/87) gives an omninbus direction to the
respondents to give bhis benefits to all those who '
retired between 01/04/1969 and 15/7/1972. May be,

such a direction was not necessary to dispose of
T.A./27/87., but that. judgment has become final, the

SLP having been rejected, It is’, therefore, now now

open to contend, relying on Section-21(2) of the

A.T. Act, 1985, that this is a matter beyond the
jurisdiction of the Tribunal as it relates to a grievance
which #as more than three years old when the A.T. Act
came into force on 01.11,1985.

8o But, these considerations weillnot be apply

to the averment regarding the refusal of leave
preparatory to. retirement and its alleged effect.

That aspect is clearly barred by bimitation. 3£

the applicant was satisfied that refusal of L.P.R. xERXXX
really meant the postponement of the date of

retirement to 11,01.1973, as contended by him in
para=5 of his rejoinder, relying on FR-86, he should
have raised the issue as soon as he got the

Abhexure-p letter dated 04,08,1972 and he should
have exercised option in terms of the R/1 letter
dated 15.07;19721 claiming that he was due to

retire only on 1140141973, Not having done so,
that matter is beyond our jurisdiction now in

terms of section 21(2) of the Administrative

Tribunals Act, 1985. Therefore, we will not
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look into hhis matter. Our task has also been

simplified by the applidant, who has not sought for any
declardtion/ relief on this basis, Further, his strong
reliance on the judgment of the New Bombay Bench in
T.A./27/87, will have relevance only xk s xx if it is
Bdmitted that he retired between 1/04/1969°'and 14.11.1972
i.e., on 11,11,1972, and not on 11,01,1973.

9 We can now address ourselves to the legal
issue about which rival submissions have been made.

We have gx® perused the records of the case as well as
the judgments relied upon by the parties.

10. Before proceeding further, it is necessary
to give the background giving rise to the disputes
decided in Ghanshamda's case and Krishena Kumar's case
and the dispute in the instant case, To being with, the
only retiral benefits available in the Railways was
Contributory Provident Fund Scheme, A pension scheme
was also introducedm in addition, from 01/04/1957.
Naturally, all the employees were required to exercise
an option whether they would continue in theCPF scheme
or join the Pension Scheme, it being made clear that
the option once exercised was final. Depending on their
individual judgmenﬁ, some preferred to continue with
the CPF Scheme, while others opted for the Pension
scheme. subsequently, at various interwals of time,
certain decisions wers taken by Govt. in respect of
service matters, - applicable only to the employees
who were then in service on the date from which was
decisions were made effective-which would also have

an impact on the quantum of pension or quality of
pension. These decisions would automatically benefit
all those serving employees who have already opted for
the pension scheme. But, this was material change in
the conditions of service for those who had earlier
decided to continue with the C.P.F. Scheme. They were,
therefore, given another opportunity to opt for the
pension Scheme if they so wanted, considering the
changes made, Invariably, the changes made in the
conditions of service with effect from a specified
date, were made known by the issue of notification

after the specified date., Hence, the notification
vel2/-
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always had retrospective effect. Thereforef; those people
who werein service on the gp ecified datei but had
retired on the date the notification was issued, were
also given the option. This was the only category

of retired persons, to whim the benefits of option
‘was given, Twele such options had been given from
01/04/ 1987 when Pens:a.on Scheme was first introduced
till 08/05/1987 as can be scen from the detsils
given in Krishena Kumar's case. withi this background
we can consider the facts of Ghansham Das' case

and Krishena Kumar's case,

11, The facts leading to the institution of
T.A./27/87, are as &llows 3 -

i) The first applicant Ghanshmdas, was a
foreman and he retired on 10/07/1970. The
seécond applicant D'souza was also a foreman
and he retired on 01/03/1971.

ii) when given an option at the time when the
pension Scheme was first introduced from
01/04/1957, both the applicants exercised
option, in 1958, in fawour of the State
Railway Provident Fund (Contributkory )
benefits., These options, were not revised by
the applicants before thaéir retirement,

iii) After retirement, the first applicant
sent a representation on 20/08/1972 to opt
for the Pension Scheme. To one of his
subsequent representations dated 12/08/ 197f,

a reply was sent by a letter dated 02/11/1977,
which informed him that -

*“Phat the railway staff who were governed by
the provident Fund Rules were given opport-
unities to exercise their option in favour

"of pension from time to time from 1957
except for the period from 1/4/89 to 14/7/72,
and those who had not aviled of that -
opportunity during that period could not
be permitted under the extention order to
opt for pension."

oell/ -
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iv) The secondapplicant made a similar

request on 16.2.‘1971E, just before retirement.

The authorities rejected this request by a
letter dated 24,0241971, on the ground that
he had not exercised such an option, when am
oppértunity was given earlier bofore 31.‘3.’69‘;
the last date fixed for option. A request made
after retirement also mek with the same fate,
v3= It is in these circumstances that writ
petition No.1556 .of 1983", was filed in the
-Hdagh Court of Bombay, which came to be
transferred to the New Bomb'ay‘ Bench after
the coming into force of the Administgative
Tribunals Act,1985, andwas registered as

TQAOF/27/87.

12, The New Bombay Bench was informed thet there

were atleast 4 other periods prio:; to 01,04,199
in addition to theperiod 01.,04.1969 to 14,11,1972

when also', options were not given. The respondents
coukdnot give any reason, whatsoever, why an option
was not given to those who retired between 1.4.1969,
and 14.4.1972,' They could not also explain why

such persons were denied an option, when, on several
occasions, the time limit for exercise of option

was extended many times.' The Bench was satisfied that
even if the option given to those who retired after
01,01.,1973, is justitied becsuse of the revision of
pay scales from that date, there was no reason why
such an option was given for those in service on
15.07.1972 (ise.’ by the, R/1 circular in the

present case). To cap it all,, it also found that
what has been denied to retired persons had been
given to the widows members of the family of officials

Who diéd in hamess during the period from 01,04.1969
to 14.,11,1972 No reason was given for this
discriminatory treatment, For all these acts af

ommission and oommissionl', the respondents could not

.12/—
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give any explanation at all and the Bench was forced
to declare as follows $

"We do not understand as to why
the members of the family d&di the railway
employees who had died during that period
were given the benefit ¢f the Family Pension
Scheme by allowing them to egercise their
.o option in favour of the same, whilé@ denying
thebenefits @& of pension to the reilway
servants who had retired during the same
period. We have therefore, no hesitation
in holding that denial of the benefit of the
pension scheme to those emplcyees who had
retired during the period foom 1,4.,1969 to
14,7.72 is arbitrary, discriminatory and
unreasonable, No explanation, whatsoever,
was given to us nor could we find any
such explanation, as to why the benefits
of the pension scheme should be denied to
those reilway servants who had retired
durlng the said period., Needless to point
out that is the applicants had retired
on 15,7.72 or 31.3.69, they sould have
derived the benefits of the pension scheme
by regising their options. We therefore
reject the stand taken by the respondents
that the reilway servents who had retired

during the period from 1.4.69 to 14.7.72
are not ungitled to revise their option
in favour of pension, as being violative
of Articles 14 and 16 ®f the Constitution
of India ,*

The Bench allowed the petitions and declared that the
petitioners were entitled to the benefit of the
pension scheme from the date of their retirement and
gave them conseque ntial benefits. It also gdve the
followind directions to the Railways,

"The respondents are directed to

implement the directions given in clause
(i) to (iv) of this order in respect of

ees13/=
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all the railway employees who were similar-
ly placed like the applicants i.2. those
who retired during the period from

1.,4.69 to 14.7.72 and who had indicated

their option in fawvour of .ension gcheme

either at any time while in service or
after their retirement and who now desire

to opt for the pension scheme,"

13. It is dn this background that the orders of the
Supreme Court have to be understood. The Supreme Court has
stated in para - 37 of its judgment in-Krishena XKumer's
case as follows & -

"We have perused the judgements, The
Central Administrative Tribunal in Transferred
Application No.27 of 1987 was dealing with the
case of the petitioners' right to revise options
during the period from April 1, 1969 to July 14, 1°
1972 as both the petitioners retired during
that period. The Tribunal observed that no
explanation was given to it nor could it find
any such explanation. In state of Rajasthan
V. Retired CPF Holder Association. Jodhpuﬁﬁ the
erstwhide employees 8f erstwhile Principal State
of Jodhpur who, after becoming government ser-
vants, opted for contributory provident Fundj
wanted to be given option to switch over to
Pension Scheme, were directed to be allowed to
do so by the Rajashthan High Court relying on
Nakara which was also followed in Union of
India vs. Bidhubhushan Malik, subject matter of
which wés High Court judges pension and as such
both are distinguishable on facts."

The obvious implication is hat the judgment of the New
Bombay Bench was correct only in its place and only in

the context in which it was delivered, The dismissal of

the S.L.P., against this judgment does not mean that this
judgment is obsolutely correct for all situations, It is
only correct in the circumstances in which it was deliver=d
and is not fit for adoption generally., That, obviously,
i soiy T4
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is the conclusion one has to draw from the fact that
the Supreme @sXKk Court rejected the plea made in this
behalf in Krishena Kumar's case, as wiéll &= be shown

separetely.

14, The judgement in Krishena Kumar's case
(supra) was rendered in a batch of five writ petitioss
and one S.B.P. @s stated in the opening para of that
judgements. The petitioner im the Writ Petition No.
352 of l98§, is the President of the All India
Retired Railwaymen (P.F.Term) Association and the
petition has been filed in a representative capacity
on behalf of all’the member of the Assiciation, who
retired with Provident Fund Benefiws . It is

unlikely that none who retired between 1.4.1969 and
14,7.1972, was not a member &f the Association.
Granting this highly imporbable possibility, we
notice from the same para that petitioner No.5, in
Writ Petition No.1575 of 1986, retired on 19th June.
1972, which falls within the period under
consideration, Therefore, atleast one petitioner
before the Supreme Court had the same griev@nce

as the applicants in T.A./27/87, or as the present
applicant.;rhis'para slso gives the dates of
retirement of some of the other petitioner. Thus,
the petitioner in wWrit Petition No.285/89 retired

- on 07/1/19%8. There were 8 petitioners in

WePos Noo 1575 of 1986 of whom the fifth retired

on 19/06/1972. The others retired on 05/11/1960,
01/03/1988 (SIC for 01/03/1986) 5.12,19%0, 30/06/1977
28/08/1962, 17/2/19%8, and 15/10/196. In other
wordg; the petitioners retired on various dates

but their grievance was common.

103 The case of these pecitioners as mentioned
in that judgment is as follows s -

"It is the petitioner's case that
before 1957 the only scheme for retirement
benefits in the Rallways was the Provident
Fund sScheme, wherein each employee had to
contribute till retirement a portion of his
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innual income towards the Provident Fund
and the Railwzy, as the employer. the
Railways whould give, posterior to his
retirement, certain monthly pension to each
retired employee, instead of making prior
contribution to his Provident Fund. It is
stated that the employees who entereé

railway service on or after April 1. 1957
were autbmatically covered by the Pension
Scheme , instead of the Provident Fund Schene
Insofar as the employees who were already
in service on April 1,1957, they were given
an option either to retain the Provident
Fund benefits or to switch over to the

®

pensionary benefits, on condition that the
matching Railway contribution alrezdy mace
to their Provident Fund accounts would revert

to the Railways on exercise of the option.

2. It is pemntitione:'s case that till
April f: 1957 or even some time there after,
the pensionary benefits and the alternative
Contributory Provident Fund Benefits were
considered to be more or less eqgually bene-

. ficial, thersfore, employees opted for either
of them. That the benefits of the two were
evenly balanced was evidenced by the Railﬁay
Board circular dsted September 17. 1960 which
gdve an option to the employees covered by
the Provident Fund Scheme to wswitch over to
pension scheme and vice versa."

Those who had retired before the cut off date and
thus they were denied the benefits of the Pension
schenpe. This was alleged to be discriminatory as
follows s - '

"It is contended by the petitioners that
each of the above notifications including the
last one, dated May 8, 1987 had given a fresh
option to some of the PF retires while
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denying that option to other PF retires
Who were identically placed but were
separatedffrbm the rest by the arbitrary
cut-o ££ déte. Bach of the notifications
specified a date and provided that the PF
retirees Who retired on or after that date

* would have fesh option of mswitching over
to the pensionary benefits even though they
had alreay retired, and also had alrea y
drawn the entire provident Fund benefits
due to them. It is also contended that the
specified dates in these motifications,’
having formed the basis of the discrimination
between similarly placed PF retires, those
were arbitrary and unreleated to the objects
sought to be achieved by giying of the option
and were clearly violative of Article 14 and
also of the principle laid down in Makara
case, which according: to counsel’, is that
pengion retirees could not be divided by
such arbotrary out-off dates for the purpose
of giving benefits to some and not to other
similarly situated employeesl and that by
analogy, the rule is equally applicable to
the Provident Fund Retirees as a class."

16. These allegations were dénied by the
respondents. shri Kapil sibal’, the learned
additional Solicitor-Generzl gave a detailed account
of the mamner in which the Pension Scheme R was
iﬁtnoduced in the Railways and the steps taken to
permit the employees to opt for the scheme.
Interalia, it was pointed out as follows & -

i) Pnesion Scheme was introduced on

01/04/1957. It was to apply complusorily to all
enployees recruited on or after RIxx08 01.04.1957

P iy 7 A
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Employees in service on 01.04.1957 who were all governed
by C.P.¥. terms had to state whether they opted for the
Pension Scheme. The optién was to be exercised before
31.3.1958. This last date was extended upto 30.09.,1959,

ii) After this first option, 11 more options were
given on different dates (i.e. option II to XIIJ. because
the terms and conditions of service were changed., Zmployeej;
governed by the C.P.F. tems, who were in service on the
date with edéfect from which the condition of servicé was
changed had, therefore, to be given an opportunity to
reconsider the matter in the changed circumstances., There-

, fore, an option was given to those who were in serive on
the date on which the change in service condition came into
force, Such as option was also given to those persons who
though tin service on that date, had retired on or after
this date but before the later date. on which the notifi-
cation contazining the change of service condition was
issued.

iii) The time limit for exercise.of the option,
consequent upon the decision taken on the basis of the
Third Pay commission Report (pPtion VIII, in Krishena Kumar$
case), was extended on a number of occassions, This is due
to the fact that the actual pay scale for various cate-
gories were notified plecemeal and wihtout this infor-
mationa the opinion could not be exercised.

iv) An option is necessitated only when a change
of condition in service takes place, which has a direct
hearing on the quantum/quality of pension. A time limit
is given within which the option has to be exercised. ione
gets a right to any option after the expiry of this time
limit, whether he is in service or has retired after the
time limit. An opportunity for another option will be give n
only if the need to give such an option arises i.e;; 1f
there is & change in condition of service ang the option
will be restricted to those who are in service on the date
the change takes place and to these whom were in service
on such date but had retired before the notification -

introducing the change, was, issued. Therefore, in the
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period that £falls between the date upto which the

last option is permitted to be exercised and the date from
which the next option is permitted, no person, whether
serving or retired, has a right to exercise an option.

we may note that the period 1.,4.1969 to 14.4.1972,

is one such period.

_v) "he option givenby the R/1, circular
dated 15,11.1972, (Option VWII in Rrishena Kumar's case),
was not given due to any change in condition of services
on 15tll.1972t It was given on the representation from
the recognized lsbour federations that many employees
had not clearly understood the liberalization intro-
duced in the Pension Scheme. Tn other words, this is in
the nature of an extension of the original time limit
for exercise of optioﬁ. but wes given after a long brezk,

17. we cén conveniently dispose of one nore

point at this stage. The New Bombay Bench expressed
Surprise why dependents and families of those who

died between 01.04.1968 and 14.11.1972, were given

an option, wjile denying it to those who retired

in this period. Though, not stated by the re pondents;
there are two possible reasons. Undoubtedly, the
dependent family of an employee, who hes only retired
but is alive, 'is much better placed than the dependent
family whose_head has died in harness. Secondly, in
terms of the R/1, circular dated 15.11.1972, one

who has retired before 15,11.1972 is not entitled

to the pption. But, if a person had not died between 1.4.%28%
3069 and 14,11.1972, and had lived till 15,11.1972 (i.e.
when the R/l‘circular wag issued)/ he could have

given his pptiom. His death has thus put the family

to double disadvantage, It is perhaps. to soften

the blow suffered that the Annexre-A/3., circular was
issued, to give the depedents an opportunity to exercice
the option. Such an option was not given to those who
had retired, like the applicant probably because there
was no such demand for it from any Association.

18. It is thus gkear that, in T.A./27/87, and the
present application, the dispute is about the right
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of the applicants to get the benefit of the R/1,
circulaf, though they had retired before the date
(15.11.9972), on which it was issued and made
effective, on the other hand, Krishena Kumar's case,
decided by the supreme Court, deals with the same
issue is respect of a number of petitioners who had
retired xon various dates. All of them, however, cdaim
the right to exercise an option to come over to the
pension Scheme, by contcnding that the specific
circular granting on option, cannot confer this right
only to those persons who were in service on the

‘ out-off date indicated therein and also that the
prescription of such ocut-off date is violative of
the constitutionk., It is for this reason., -viz.that the
issues in both T.2./27/87. and Krishena Kumar's case
are similar- that sShri shanti Bhushan; the leamned
counsel for some of the petitioners submitted as
follows in the latter case 3 -

“Mr. Shanti Bhushan then submits
that the same relief as is being canvassed
by the petitioners herein has been upheld
by this Hon'ble Court by dismissing the
SLP No. 5973 of 1988 of the govemment #n
the case of Union of Indiavs, Ghansham Das
and Ors., against the judgement of the
Central Administrative Tribunal, Bombay
The Tribunal had held the same notification
as were impugned hergin to be discriminatory
and had directed that a fresh option be
goven to all PF retirees subject to refund of
the government contribution to Provident
Fund received by adjusting it agasinst their
pensionary rights. similerly, it is submitted
in a Rajasthan case, both the Single Judge
and the Division Bench have held that all the
Ectirees would have to be given a2 xmsk fresh
option as the notifications giving a fresh
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Option as the notifications giving the
option oly to some retirees are clearly
discriminatory. This view has, it is
urged, again been upheld by this Hon'ble
‘court by dismissing the Special [eave
Petition No. 7192/87 of the govemment
by order dated August., 11, 1987.,"

This was not accepted by the Supmeme Court which
turned down this request with the following
observations

» We have perused the judgements,

The Central Administrative Tribunal in
Transferred Application No., 27 of 1987 was
dealing with the case of' the petitioners!
right to revise options during the period
from April, 1, 1969 to K July 14, 1972 as
both the petitioners retired during that
periocd. The Tribunal observed that the

no explanaticn was given 'to it nor could it
find any such explanation. In State of
Rajasthan V., Retired CPF Holder Association,
Jodhpur, the erstwhile én\ployees of erstwhile
Princely state of K Jodhpur who, after becoming
to switch over to Pension scheme, were
directed to be allowed to do so by the
Rajasthan High Court, relying on Nakara which
was also followed in Union of India Vs,
Bidhubhushan Malik, subject matter of which
was High Court Judges pension and as such
both are distinguishable on facts, "

19. The inference is therefore, very clear that
the Supreme Court did not over rule the judgment

in T™/27/87, only because it was found to be a

correct judgment in the light of the pleadings

in that case, but that it cannot be taken as a decision
to be relied upon. Therefore', the New Bombay Bench
Judgment will apply only to the applicants who were
parties thereto. The present applicant esnnot be

given a dezl better than what was given by the
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Supreme Court.to the various petitioners before it,

in Krighena Kumaris case. In other wordé; this
application is squarely governed by the decision

of the Supreme Court in that case, We mh&kik shall refer
to the issue decided therein.

20. The sSupreme Court posed the guestions to what
was the ratdio decidendi in Naekara's case {1983) 1
S.C.C. 305), and how far that would be applicable

to the P.F. retirees, (Para=-18 of the judgement). After
a detailed discussion the following conclusions were
reacked, (para- 30).

"Thus the Court treated the pesnion
retirees only as a homogeneous class. The PF
retirees were not in mind. The Court also
clearly observed that, while so reading down,
it was not dealing with any fund énd_there was
no question of the same case being divided
amongst larger number of the pemBioners than
would have been under the notification with
respect to the specified date. All the pensioners
governed by the 1972 Rules were treated as a
class, because payment of pension wes a
continuing obligation on the part of the State
till the death of each of the pensioners and,
unlike the case of contributory Provident Fund,
there was no question of a fund in liberalising
pension."

" In Nakara it was never held that both
the pension retiress and the PF retirees formed
8 homogeneous cls&ss and that any further clas:-
fication among them would be violative of
Article 14. On the other hizndm the court clearly
observed that it was not dealing with the problem
of a "fund". The Railay contributory Provident
Fund is by definition a fund., Besides, the covt's
obligation towards an employee under CPT scheme
to give the matching contribution beings as
soon as his acocount is opened and ends With his

recirement when his rights uga the government in
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respect of the Provident Fund is finally crystallized
and therafter no statutory obligation
continues. Whether there still remained a
moral oblidation is a ddiferent matter,
on the other hand, under the Pension Scheme,
the government's obligation does not begin
until the employee retirees when only it A
be_ins and it continuous till the date of
the employee. Thus, on the reitrement of
and employee, government's legal obiﬁgation
under the Provident Fund account ends while
under the Pensdon Scheme it begins. The
rule governing the Provident Fund and its
contribution are entirely different from
the rules goverining the Provident Fund
and its contribution are entirely different
from Fhe rules governing pension. It would
not, therefore, be reasonable to argue that
what %s appliczble to the pension retirees
must also equally be applicable to PF
retirees. This being the legal position,
the rightsvof each individdual PF retires
final%y crystallized on his retirement where-
after ho continuing obligation remained wpile,
on th? other hand, as regard Pension retirees,
the obligation contuned till their death.
The continuing obligation of the state in
regpeét of pension retirees is adversely
affected by fall in rupp value and rising
priceé which, considering the cirpus already
received by the PF retirees they would not be
80 ad&ersely affected ipso facto. It cannofl
thereﬁorég be said that it was the ratio
decidénﬁi in Nakara that the State's obliga-
tion towards its PF retirees must be the same
as that towards the pension retirees. An
imaginary definition of obligation to include
all the government retirees in a class was
not decided and could not from thekvbasis for

any classification for the purpose of this case.
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Nakara cannot, therefore, be an authority

for this case, "

2l The next question considered was whether the
specification of a cut off date in the notification giving
option (15.11.1972 in the case of the impugned R/1,
notification in the present case) is in violation of
Article-14 of the Constitution &f for the very reason,

for which a similar cut off date was read down in
Nakara's case. Their lordshipsfindings are as follows § -

“The next argument of the petitioners
is that the option given to the PF employees
to switch over to the pension scheme with
effedt from specified cut off date is -
bad as violative of Article 14 of the
Constitution for the same reasons for which
in Nakara, kite notification were read down.
We have extracted the 12th option etter.
This argument is fallacious in view of the
facts that while in case of pension retirees
wWho are alive the government has a contnuing
obligation and if one is affected by dearness
the others may also be similarly be affected,
In case of PF retirecs, each one's rights
having finally crystallized on the date of
retirement and receipt of PF benefits and there
being no continuing obligation thereafeer,
they could not be treated at par with living
pensioners. How the corpus after retirement
of @ PF retirees was affected or benefits
by prices.and interest rise was not Képt
any tack of by the Railways, It appears in
€ach of .the cases of option, the specified
date bore a definite nexus to the object
sought to be achievemed by giving of the
option. Option once exercised was told to
have been final. Option were exercisable vice
versa, It is clarified by Mr. Kapil sibal
that the specified date has been fixed in
relation to the reasons for giving the otpion
and only the employee who retired after the
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specified date and before and after the date
of notification were made eligible. This
submission appears to have been substani-
tia‘r%e by What has been stated by the
successive pay commissions. It would

also appear that corresponding concomitant
benefits were also granted to the Provident
Fund holders. There was, therefore, no
discrimination and the question of striking
down or reading down clause 3,1 of the

12th option does not arise, "

22, It is not necessary to advert to the other
conclusions reached in Krishena Kumar's case, Suffice
it to say that all the five Writ Petitions and the
solitary special leave petition were dismissed,

23, We have gone into great detzil to show that
the judgment in Ghanshamdas's case (Ta/27/87), by

the New Bombay Bench will apply only to the parties
to that case, because it was vehamently convassed
before us that this application should be governed
by that decision. It is abundantly clear that the
issue has been finally decided in Krishena KUmar's #
case (1990) 14 A.T.C. 846). I, the light of that
judgment this application has no merit, Tt is
desmissed, There will be no order as to costs.

8d/- sd/ -
{ ReCs Bhatt ) ( N.vV. Krishnan )
Judicial Member vVice Chairman
3.10.1992.
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