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to 
hrj.pclthak, advocaLe for rhe upplJcant. 

Shri .ahevdr,jvoce for he respondents 

This heview ApplIcatjn has bean 

filed for a review of the prder dated 13.10.92 

passed by us. The applicant has stated in para-2 

of the l.A. that when the case was finally heard, 

we had eprssj , the view that the judgment of 

the Bombay Bench in the Ghanshuyam Dass' case is 

&inding but other judgments are also to be seen 

and therefore, the parties were informed that in, 

case the Bench came to the conclusion that the 

judgment of the Bombay Bench x in Ghanshayamdasss 

case war not applicable, a further opportunity 

of hearing would be given to the parties. The 

learned counsel for the respondents, however feels 

that it was Statj further hearing te-ts necessary in 

this case, Ittr would be given to the parties. 

A 
	

2. 	The applicant states that by passing the 

final order without giving this opportunity an 

Cpparent error has barn committed. 

3. 	 s there seems to be some gf"ievance on 

this sCo5, we are of de vi .w that in the interests 

of justice, it woeld be necessary to dcccli the 

judgment add parties be given opportunity for 

further hearing. s this is SUfficirit reason for 

r' 	the o:der 	allow 	this L.A. 

LN 
	4. 	In the Circustanc,e. we recfl Our 



Oje: dated 13.10.92 and the Case wIll 
be hr 	. neviw 	1 	 - 

A 



II 

Ti- 

Ih 	CHThL AiJiIISTRATIV3 ThI $UNL -T 	LDAAD 

VLiOhTlJ hO. 	O± 1992 

It. 

LICATIUi'4t. 137/91 

3. S. 3one1 	 . . djljCCflt 

vs 

Union of Ifldj fv ors. 	 respondents 

pplication for 2eview or toe 

Jucement dated 13.1o.92 

N 	IT 1L33 TH3 H30 '3i3 TUOUNAL : 

1. rthat the present applicant has filed the Original 

application challenging the ciscriminatory treatment given 

b.y the responcents in granting of the beneilts of Pension 

chame to the app lcant That the case of the appllcaut is 

directl.y covered b_y the judement of the hon'ble -Lbmbay 3ench, 

which is confirmed b.j  the Ho 'his Su.reme Court add therefore 

it has beoome the law of land chich is binding all over 

the country and to the acaiinistrtion as particularly in 

light of the last judgement 51  the Hn 'ble Supreme court 

i n - • c• 	 Cho sh case. 

2. 	That wnen the matter Caine up oefore the J-Jn 'ole Tribunal 

Icr final hearing, the ad 	f vocate o the applicant has pointed 

out the judgement of Ghanshamdas case as well as is 

confirmed bj the Hon'ble Supreme Court and the respondents 

have pointed out the juogement of Krishnakumar case 

hut in the said judgement, the }-b'hle Supreme Court has 

aistinguished the case of hanshamdas as well as after the 

j udgement of hrishnakuiar case when the department has filed 
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Review Application before the -bnble Supreme Court, 

the Fbn'ble Supreme Court has rejected the review 

say ing that the case of Ghanshamdas is distinguished 

from the case of Krishnakunar. That looking to all 

judgements of the Ibn 1 ble Tribunal, the }-hn'ble Tribunal 

was of the prima facie view that the judgement of 

Hon'ble Bombay Bench is binding lbot the other judgements 

are reauired tj look into detail and therefore 

the Hon'ble' Tribunal has said that if the Jbnblc 

Tribunal will come to the c:nclusion that the judgement 

of Bombay Bench is not applicable then the matter 

will be placed  before the Bench for further hearing. 

3. That the applicant was waiting for the decision 

and when the matter was placed before the i-ion ble Bench, 

the partiaâ were under impression that the Fbn'ble 

Tribunal will follow the judgement of the Honble 

Bombay Bench as further hearing is not given to the 

parties. ut when the judgement was pronounced, the 

advocates of the parties were shocked and they felt 

that there is a boriafide mistake on the part of the 

Tribunal and asit was not mentioned in the order 

that the matter will be heard in case the Tribunal 

defer from the judgement of the Pon'bla Bombay Bench. 

Actually, the matter was required to be laceo for 

further hearing to enable the advocate of the applicant 

to point out to th 1-ron 'hie Tribunal that on whet 

g ro on d ti e j ud gem e n t of the I-b n his 3ombay Bench 

is hindirg and whether it will be open to the 

I-bn 'ble Tribunal to reject the application because 

it will a in clear vIoition of 'rt.14 of the 

Constitution of India. 

..3/- 
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r • 	.- ii t 	atMOVetMEflti:)fleu Circumstances, I am n 	entering 

into £uther Merit •i the casC bscause a fair opportunity 

to argue t** the matter is reauired to be given by the 

7on 4ble Tribunal in interest of justice and therefore 

keeping my right open to point out to the Fbn 'hie Tribunal 

in Jetii,t;e aplicant gray that 

) 	.Lbe :hn 'ore Tribunal 10 e 1eased to review its order 

and jud:;a:MSflt dt 13. 1g. 92 and be pleased to direct 

the office to lacetha matter for further hearing 

ioro the bn le fr ihunel. 

(o) In La oecial circu:flgtaices of toe case, the aifivavit 

f the applicant inay be dispensed with as the facts 

stated above have taken place in the presence of the 

1VOCat 	f the applicant ana tee spplicant's advocate 

p1eo bie uCbno D: tr 	application. 

(C) 	Ar o ther rd tes to whic.i toe JIn b ;e Tribunal aeems 

f i t and prooer in interest of justice toge the r 

ith cost 

hrne dab ad 

h 
(-• :h. 	thk) 

7-dvocate for the applicant 

flied by Mr... . P
.......... ....... . 

Laned Advocate for Petitioners 

with second 8st & 	- spares 
oopIes copy servd/n  
other side 	 __- 

o 
DtI I (1 /Cy.Registrar C.AITU) 

' 	kbd B9nck 
T) 

fD 
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Shri S.S. Go1e.l. 
Plot No.108/A 
Sector - 19. 
Gandhinagar. 382019 	 ..Applicant. 

(Advocate - Mr. P.M. Pathak 

Versus 

Unjor of India. 
Notice to be served through 
The Secretary to the  
Government of India 
Ministry of Railway. 
Rail Bhava. 
NEW DELHI, 

Gerral Manager, 
Western Railway. 
Churchgate * 
Bombay -20. 

Chief Administration Officer 
Metropolitan Transport Project, 
(Railway) 
Churchgate. 
Bombay-20. 	 . .Respocdents. 

( Advocate - Mr. N • S • Shevde ) 

J UDGEM B NT 

O.A.No. 187 OF 1991. 

Date : - 13.10.1992. 

Pert - Hon'ble Mr. N.V. Krishnan : Vice Chirman 

The applicant is aggrieved by the fact tiiat hi 
option for receiving pension under the Pension Rihies app 
licable to railway eirployees has not been acceptod by the 
respondents who insist that he is entitled to only the 
benefits of the Co tributory provident Schem - C,P.F, for 
short. The applicant states that this dispute stands con-

cluded by an unreported judgment dated 11.8.1987 k  of the 
New Bombay Bench of the TribLn81 In T .A./27/87. Ghansham 
Das and another Vs. The Chief Personael Officer. Central 
Railway and 0 rs, the bene fits of which has to be given 
to him. 

2. 	ThL,  brief facts needed for decis.on are as follows : 

(i) The applicant was an employee of the Bhavnagac 
State from 1940 and appointed as an Engineer in the Public 
works Deartment. He was later transferred to the Bhavnagar 

- .2/... 
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state Railway, which became a prt of the Indii Railways 

in 1950 

He retired on 11.07.1972, as Chief 

Ad.Trlinistrative Officer (MTP) under the Railway 

Board. Unless permitted to opt out, he was entitled 

to only the benefits of the C.P.G. 

Options were provided from time to time 

to the employees to opt for the pension scherae. 
The applicant alleged that he had made representation. 

before he retired to opt for the pension scheme. 
but this was not considered. 

It is stated that one more opportunity to 

exercise option was given by circular dated 15.07.1972 
of the Ministry of Failways, (Resp.no.1). in the 
following tenas s 

"The presthent is pleased to decide 

that Railway servants who retained the state 

Railway Provident Fund (constributory ) 
benefits and (1) who are in  service and 

(ii) who quit service on or after the date 

of issue of this letter, may be allowed 

another opportunity to opt for bhe liveralised 

Railway Pension Rules, including the benefits 
of the family pension scheme for railway 

employees, 1964 a amended from time to time. 

This option has to be exercised by 21st 

October, 1972." 

A copy of this circular was received by him 
from the Chief Administrative Officer, Metropolitan 
Transport, Project Bombay. (Resp.3) along with the 

letter dated 04/08/1972. (Anrtexure-A). which dealt with 

certain other matters relating to the leave salary for 

the period for which he was refused leave. The letter 
concitided as follows $ - 

'11n regard to your query regarding 
pension option, a copy of railway 

OI 
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Boards letter No.F(E) III 71-3 dated 
15.7.72, is enclosed for your inform-
ation. Your case doe, not come within the 
urvi ew of this letter for opting to 

pension.'1  

It is stated that Ghansham Des and one other 
employee who were also refused the option provided for in 
the circular dated 15/ 7/1972 (the circular is produced 
by respondents as Annexure-R/1) for the same reason 
(i.e., they had retired before the cut off date) had 
approached the High Court of Bombay by filing Writ 
Petitin 1556 of 1983. That petition came to be transferred 
to the New Bombay Bench of the Tribunal s  :hich disposed it 
of as T.A,/27/87. by the judgem&it dated 11.11.1987. By 
that judgment the petition filed by the two petitione 
was allowed by iolding that the respondents cannot prevent 
the two petitioners who had retired on 10/07/1990 and 
1.3.1971, respectively, (i.e. during the period from 1.4.1969 
to 14.7.992) from exercising the option as provided by 
the Annexure-R/1 circular dated 15.7.1972 and deny them 
pension benetits, as this action is violative of Articles 
-14 and 16 of the Constitution of India. There was a 
further direction as follows in the judgmenet in 
Ghansham Das case - 

40 	 "the respondents are directed to 
J.mplement the directions given in clauses 
(i) to (iv) of this order in respect of all 
the railway employees who were sththilarly 
placed like the applicants i.e. those who 
retired during the period from 1 • 4.69 to 
14.7.72 and who had indicated their option 
in favour of pension shceme either at any 

time while in service of a fter their 

retirement and who now desire to opt for 
the pension scheme." 

The Union of India then filed a S.L.7. 

before the Supreme Court of India (S.L.P. 5973/88) 
which was dismissed on 05/09/1988. Certified copies of 
the judgment of the New Bombay Bench in 11.A./27/87. 
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and of the order of the Supreire Court have been 
produced for our perusal and are kept on reoDrd. 

L. 

?ppanently. the New Boxay Bench followed this 
decision in o.A./373/89, also, but a copy of that 
judgment has not been produced. 

(viii) Resering to these judgments and the 
orders of the Supreme ourt. the applicant sent to 
the ±xki fourth respofld&kt a representation dated 6//89 
(nnexure-A/l), exercising his option for pension 
schem from 11.7.1992. i.e. the date of his retintient 
and he reqiiesed for pension to be given to him. 
This has not been disposed off. 

(ix) The applicant has also adduced a 
totally different additinal ground for his ci 
He states tha, the leave preparatory to retir 
was refused by the first respondent by the le 
dated 19/ 2/1972. (Annexure-p/2) which reads a 
follows $ - 

"the Railway Board have decide 
that the leave preparatory to retirei 
the extent from 02//21972 to 10/ 7/19 
(L.A.P. for 120 days and L.H.A.P. fo 
days) applied by Shri 6.s. Gohel sli 
refused in the public interest under 
2127 R.II and that he may be allowed 
avail of the refused leave from the 
of superannuation viz. 11.7.1972. 

e states that he was pid leave salary upto i: 
upto which date hi, services were continued. i 
ontends - only by implication and not speci: 
that the benefit of o tion under the Annexure. 
circular dated 15.7.1972, cannot. therefore. I 
to him It is pertinent to note that he has nol 
for any declaration/relief on this ground. 
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(x) Not having received a reply to the Annexure-A/1 
rresentation filed, this application is filed praying 
for the following reliefs s 

Io direct the respondents to extend 
the benefits of the judgment inTA/27/87. 
and of O../373/89, to the applicant 
and direct to pay the dues with 18% 
interest. 

Hold and declare that he applicant 
is entitled to o;r\, benefits with 
effect from his date of retirement 
11.7.72, with all arrears and interest 
at 18% per annum upto date and will be 
entitled to draw pension and family 
pension as per rules. 

Hold and declare that the orders of 
the Railway hoard providing for opening 
and clsing of options is contrary to law 

Hold and declare that the applicant 
is entitled to receive pensionary benefit-

including family pension. 

Dirct the repondet railway admini.-
stration to pay the arrears of pension 
after deducting thre from the anunt of 
5tte Railway Provident Fund contribution 
paid to the 4pplicant and the arrears of 
pension should be worked out with effect 
from 11.7.1972." 

3. 	The respondents have filed a reply resisitng 
this application on the followiag irnortant grounds. 

(I) The aplic3tion is barred by imi&&ion as 
the benefit is sought from 11.7.1972, for which purpose 
the application is filed only on 23.1.1991. No doubt. 
a conditional order condoning the delay has been passed 

1. but this will not be of any avail, as th: on 07/10/19  
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grievance is out side the jurisdictiofl of the Tribunal, 

having arisen iTre then three years before the Admi-
nistrative Tribunal Act. 1985 came into force from 

01/11/1985. 

The respondents deny that prior to his 

retirflt, the applicant opted for the pension 

scheme. The applicant only sought * some clarification 

about the option and this was given to him by the 

Annexure-A. latter. 

The repondent 	tat the judgement 

of the NeTy Bench of the Tribunal in T.../27/87. 

is not applicable to the applicant, as he is not 

simJ1arlly situated. 

(ivO The representation dated 05/04/1989. 

(Annexure-A/l), has not been received. In fact. 
the applicant has not produced any proof of its 
havinq been sent by him. 

while the refusal of leave preparatory 

to retirement is confirmed, it is denied that the 
applicant was continued in service till 11.1.1973. 

It is finally contended chat in 
Krishna Kumar Vs. Union of India (1990 S.J.P. 173) 
(sic) 5upreme Court has negatived the judgment of the 
New Bombay Bench relied upon by the applicant. 

4• 	je have perused the records and heard the 

learned counsel for the parties. -15hri P .H. P.thak. 

the learned counsel for the applicant has produced 
certified copies of the judgments he has relied 

on, except the judgment of theNew Bombay Bench. 

in OA/373/89.. This is of on consequence because 

he states that the New Bombay 3enchhas only 
reiterated its previous judgment in T.A./27/87, a 

copy of which is available. The learned counsel 

has contended that the judgment in T.A./27/87, was 

not interfered with by the Supreme Court on three 



reasons. Firstly. S.L.P. 5973/88 41   filed against the 

judgment was dismissed on 06.09.1988,t A second 

occasion arose when this judgment was cited by 
one of the counsel for the etitioners in a batch of 
cases in support of those petition. The judgment of 

the Supreme Cort in that batch of cases which is 
haevily relied upon by the respondents has since 

been reported as Krishena Kumar Vs. Union of Indja 

(190) 14 A.T.C. 846) - did not over rule the 
judgment in T.A./27/87. but held it was distinguishable 
on facts. After judgment was delivered in Krishena 
Kurnar's case, the Union of India applied fr a 
review of the order dated 08/09/1988, dismissin Jx the 
earlier S.L.p. 5913/89. This was dismissed by the 
Supreme '-ourt on 06/05/1991. Therefore, the judgment 
of the New Bombay Bench. a, it is claimed been affir-

med thrice and therefore, it has necessrilt to be 
followeL 

On the contrary. Shri N.S. Shevde, the learned 
counsel for the respondents affirms vehemently that 
the application has to be dismissed in the light of 
the Supreme Courts s Judgment in Krishena Kumar' s 
case, which is squarely applicable to this case. 

As a matter of fact, no other issue was pressed 
at the hearing as it was felt by the parties that 
the fate of the application would depend on whether 
it is to be disposed of in the light of the judgment 
of the New Bombay Bench in Ghanshamdas': case or of the 
Supreme Court in Krishena Kumar s case. That Is the 
principal issue to be decided. 

Nevetheless, we cannot shut out eyes to the 
pleadings, particular abeut the issue of ±imitation. 
The applicant filed M.A./155091, for condntion of 
delay starting that the application could be filed 
only after the judgment of the New Bombay Bench in 
T.A./27/87 became final and another o.A./373/89 
WCS also disposed' of the that Bench on the same basis. 
Hence he prayed for the condotion of delay. This 
was considered on 07/10/1991L, and after jearing the 
parties, the following order was passed. 

.. . 
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." Pension being a continuing cause 

of action we condone the delay. It is of 
course open to the respodeflts to make 

ub'riissioris on this point at the final 

hearing stage." 

We have considered the submissions made by 

the repondents. in so far as the prayer of the 

applicant viz., that his  la option for pension scheme 

from 11.07.1972, should be accepted and he be granted 
pension is concerned, that will be considered for 
two reasons, despite the delay. Firstly, the order 
dated 07/10/1991.has condoned. the delay regarding pension. 

secondly., para-11( vi) of the judgment in Ghanshamdad5  s 

case (T.A./27/87) gives an oroninbus direction to the 

respondents to give this benefits to all those who 

retired between 01/04/1969 and 15/7/1972. Maybe. 
such a direction was not necessary to dispose of 

T .A./27/87. but that judgment has become final, the 

SIP having been rejected. It is, therefore., not now 

open to contend, relying on section-21(2) of the 

A.T. Act. 1985. that this is a matter beyond the 

jurisdiction of the Tribunal as it relates to a grievance 

which *as more than three years old when the A.T.  Act 

came into force on 01.11.1985. 

But, these considerations weillnot be apply 

to the averment regarding the refusal of leave 

preparatory to, retiretent and its alleged effect. 
That aspect is clearly barred by kimitation. af 
the applicant was satisfied that refusal of L.P.R. r3k 

reall y meant the postponement of the date of 

retirement to 11.01.1973, as contended by him in 
pars-S of his rejoinder, relying on FR-86. he should 

have raised the issue as soon as he got the 

Atthexure letter dated 04.08.1972 and he should 

have exercised option in terms of the R/1 letter 
dated 15,074972. claiming that he was due to 

retire only on 11.014973. Not having done so., 

that matter is beyond our jurisdiction now in 

terms of section 21(2) of the Administrative 

Tribunals Act, 1985,i '1herefore1  we will not 
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look into hiLis matter, our task has also been 
simplified by the appliant, who has not sought for any 
declarä.tion/ relief on this basis. Further, his strong 
reliance on the judgment of the New Bombay BenCh in 
T.A./27/87. will have relevance only it is is if it is 
admitted that he retired between 1104/1969 and 14.11.1972 
i.e., on 11.11.1972, and not on 11.01.1973. 

We Can now address ourselves to the legal 
issue about which rival submissions have been made. 
We have 	perused the records of the case as well, as 
the judgments relied upon by the parties. 

Before proceeding further it is necessary 
to give the background giving rise to the disputes 
decided in Ghanshamda' s case and Krishena Kumar' s case 
and the dispute in the instant case, To being with, the 
only retital benefits available in the Railways was 
Contributory Provident Fund Scheme. i pension scheme 
was also introducedm in addition, from 01/04/1957. 
Naturally, all the employees were required to exercise 
an option whether they would continue in theCPF scheme 
or join the Pension Scheme, it being made clear that 
the option once exercised was final. Depending on their 
individual judgment, some preferred to continue with 
the CPF Schrne, while others o:ted for the Pension 11 

scheme. subsequent1, at various inter*als of times  
certain decisions were taken by Govt. in respect of 
service matters, - applicable only to the employees 
who were then in service on the date from which was 
decisions were made effective-which would also have 
an impact on the quantum of pension or quality of 
pension. These decisions would automatically benefit 
all those serving employees who have already opted for 
the pension scheme. But, this was material change in 
the conditions of service for those who had earlier 
decided to continue with the C.P.F. scheme. They were, 
therefore, given another opportunity to opt for the 
pension Scheme if they so wanted considering the 
changes made, Invariabl, the changes made in the 
conditions of service with effect from a specified 
date, were made known by the issue of notification 
after the sped fi ed date • Hence, the no ti fi ca tio n 

.12/- 



always had retrospective effect. Therefore, those pple 
who werein service on the ecified datd, but had 
retired on the date the notification was issued, were 
also given the option. This was the only category 
of retired persons, to whim the benefits of option 
was given. Twe].e such options had been given from 
01/04/1987, when Pension Scheme was first introduced 
till 08/05/1987: as can be seen from the details 
given in Krishena Kurnar1  s case. withi this background 
we can consider the facts of Ghansharfl Das' case 
and Krishena Kumar's case. 

11. 	The facts leading to the institution of 
T.A./27/87, are as follows s - 

The first applicant Ghanshmdas. was a 
fornan and he retired on 10/07/1970,i The 
soond applicant D' souza was also a foreman 
and he retired on 01/03/1971. 

When given an option at the time when the 
pension Scheme was first introduced from 
01/04/1957, both the applicants exercised 
option., in 1958, in favour of the State 
Railway provident Fund (Contributory ) 
benefits. These options, were not revised by 
the applicants before thâir retirement. 

After retirement, the first applicant 
sent a representation on 20/08/1972 to opt 
for the pension Scheme. To one of his 
subsequent representations dated 12/08/1977. 
a reply was sent by a letter dated 02/11/1977, 
which informed him that - 

That the railway staff who were governed by 
the provident Fund Ruleb were given opport-
unities to exercise their option in favour 
of pension from time to time from 1957 
except for the period from 1/ 4/89 to 14/7/72, 
and those who had not aviled of that 	- 
opportunity during that period could not 
be permitted under the extention order to 
opt for pension.' 



Lv) The secondapplicant made a similar 

request on 16.2.1971 just before retirement. 

The authorities rejected this request by a 

letter dated 24.02 .'l971 on the ground that 

he had not exercised such an option, when a 

opportunity was given earlier bofore 31.3.69, 

the last date fixed for option. A request made 

after retirement also met with the same fate. 

v=- It is in these circumstances that writ 

petition No.1556 of 1983, was filed in the 

H&gh Court of Bombay. which came to be 

transferred to the New Bombay Bench after 

the coming into force of the Administrative 

Tribunals Ac,1985, andwas registered as 

T .A.J27/87. 

12. The New Bombay Bench was info rrned thet there 

were atleast 4 other periods prior to 01.04.1969 

in aadition to theperiod 01.04.1969 to 14.11.1972 

when also, options were not given. The respondents 
coul-dno t give any reason whatsoever, why an option 

was not given to those who retired between 1.4.1969, 
and 14.4.1972. They could not also explain why 

such persons were denied an option, when, on several 

occasions, the time limit for exercise of option 
was extended many times. The Bench was satisfied that 
even if the option given to those who retired after 

01.O1,1973, is justitied beccuse of the revision of 
pay scales from that date, there was no reason why 

such an option was given for those in service on 
15.07.1972 (i.e. by the, R/1 circular in the 
present case). To cap it all, it also found that 

what has been denied to retired persons had been 
given to the widows members of the family of officials 

who diód in harness during the period from 01.041969
9  

to 14.11*1972,41 No reason was given for this 

discriminatory treatment, For all these acts dLf 
ommission and commission, the respondents could not 

12/_ 
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give any explanation at all and the Bench Was forced 
to declare as follows s 

"We do not understand as to why 
the members of the family 	the railway 
employees who had died dunn that period 
were given the benefit Of the Family P ens ion 
Scheme by allowing them to eercise their 
option in faijour of the same, while denying 
thebenefits &I of pension to the reilway 
servants who had retired during the same 
period. We have therefore, no hesitation 
in holding that denial of the benefit of the 
pension scheme to those employees who had 
retired during the period fcm 1 • 4.1969 to 
14.7.72 is arbitrary. discriminatory and 
unreasonabl e. No explanatior whatsoever. 
was given to us nor could we find any 
such explanation., as to why the benefits 
of the pension scheme should be denied to 
those railway servant. who had retired 
during the said period. Needless to point 
out, that is the applicants had retired 
on 15.7.72 or 31.3.6, they sould have 
derived the benefits of the pension scheme 
by regising their options. We therefore 
reject the stand taken by the respondents 
that the reliway servants who had retired 

during the period from 1.4.69 to 14.7.72 
are not untitled to revise their option 

in favour of pension:, as being violative 
of Articles 14 and 16 Of the Constitution 
of India •" 

The Bench allowed the petitions and declared that the 
petitioners were entitled to the benefit of the 
pension scheme from the date of their retirement and 
gave them coriseque ntial benefits. It also jive the 
followind directions to the 

inlement the directions given in cinuse 
(1) to (iv) of this order in respect of 

.. a 13/- 
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all the railway err1oyees who were similar-
ly placed like the applicants i.e. those 
who retired during the period from 
1.4.69 to 14.7.72 and who had indiceted 
their option in favour of ension scheme 
either at any time while in service or 
after their retirement and who now desire 
to ot for the 4CflOIQn schesie 

13. 	It is n this bacçround that the orders of the 
Supreme Court have to be understood. The Supreme Court has 
stated in para - 37 of its judgment in Krishena (urnar's 
ce-se as follows - 

"e hove perused the juderneu. The 
Central Administrative Tribunal in Trans fr red 
Application No.27 of 1987 was dealing with the 
case of the petitioners' right to revise options 
during the period from April 1, 1969 to July 14. 1 
1972 as both the petitioners retired during 
that period. The Tribunal observed that no 
e:planaUon was given to it nor could it find 
any such explanation. In state of Rajasthan 
V. Retired CPF Holder Association. JodhpunV the 
erstwhi'e enloyees of erstwhile Principal State 
of Jodhpur who, after becoming governaent ser-
vonts, opted for contributory provident Fund 
wanted to be given otion to switch over ts 
Pension scheme, were directed tè be allowed to 
do so by the Rajashthan High Court relying on 
Nakara which was also followed in Union of 
India vs. Bidhubhushan Malik subject matter of 
which was High Court judges pension and as such 

th are dJ.stinguish&le on facts.'t 

'ihe obvious irlication is tat the judgrrnt of the New 
Bombay Bench was correct only in its place and only in 
the context in which it was delivered. The dismissal of 
the S.L.P. against this judgment does not mean that this 
judgment is obsolutely correct for all situations. it is 
only correct in the circumstances in which it was deliverd 
and is not fit for adoption generally. That, obviously. 

El 
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is the conclusion one has to draw from the fact that 

the supreme mmic Court rejected the plea made in this 
behalf in Krishena Kurnar's case, as will zs be shown 

separetely. 

14. 	The judgnent in Krishena Kumars s case 

(supra) was rendered in a batch of five writ petitions 
and one S..P • as stated in the opening para of that 

judgemt. The petitioner in the Writ Peti:ion No. 

352 of 19$9 is the president of the All India 

Retired Railwaymen (P.F.Terrn) Association and the 

petition has been filed in a representative capacity 

on behalf of all the member of the Assiciation, who 

retired with Provident Fund Benefis • It is 
unlikely that none who retired between 1.4,1969 and 
14.7.i972, was not a member df the Association. 
Granting this hihly imporbable possibility, we 

notice from the same para that petitioner 14o.5. in 

Writ Petition No.1575 of 1986 retired on 19th June, 
1972. which falls within the period under 
consideration. Therefore, atleast one petitioner 

before the Supreme Court had the same grience 

as the applicants in 'i.A./27/87, or as the present 
applicant. This para siso gives the dates of 
retirement of some of the other petitioner. Thus. 

the petitioner in Writ Petition No.285/89 retired 

on 07/1/1968. There were 8 petitioners in 

W.P. No. 1575 of 1986 of whom the fifth retired 

on 19/06/1972. The others retired on 05/11/1960' 
01/03/1988 (sIc for 01/03/1986) 5.12.1960, 30/06/1977 
28/08/1962, 17/2/1968. and 15/10/1966. In other 
words, the petitioners retired on various dates 
.it their grievance was coirrrn. 

15. 	The case of these peLitioners as mtioned 
in that judgment is as follows - 

is the petitionerts case that 
before 1957 the only scheme for retirement 
benefits in the Railways was the Provident 
Fund. Scheme, wherein each employee had to 

contribute tjil retirement a portion of his 

.15/ - 
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innual income towards the Provident Fund 
and the Railey, as the employer, the 
Railways whould give, posterior to hi 

retirement, certain monthly pension to each 

retired employee, instead of making prior 

contribution to his Provident Fund. It is 

stated that the employees who entered 
railway service on or after ipril 1, 1957 

were autrnatically covered by the Pension 

Scherie instead of the Provident Fund Scherte 
Insofar as the employees who were already 

in service on April 1 1957 they were given 

an option either to retain the Provjdt 

Fund benefits or to switch over to the 

pensionary benefits, on condition that the 

matching Railway contribution already rre 
to their Provident Fund accounts would revert 

to the Railways on exercise of the Option. 

2. 	It is petitione's case that till 

April 1, 1957 or even some time there after, 

the pensionary benefits and the alternative 

Contributory Provident Fund Benefits were 

considered to be more or less equally bane-

ficia1 thereforv, exployee-z-1 opted for either 
of them. That the benefits of the two were 
evenly balanced was evidenced by the Railway 

Board circular dated September 17. 1960 which 

gave an option to the employees covered by 

the Provident Fund Scheme to WBWitch over to 
pension scheme and vice versa. 

Those who had retired before the cut off date and 

thus they were denied the benefits of the Pension 

scherte. This was alleged to be disciiminatory a 

follows s - 

"It is contended by the petitioners that 
each of the abve notifications including the 
last one dated May 8. 1937 had yiven a fresh 
oetion to some of the PF retires While 
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denying that option to other PF retires 

ho were identically placed but were 

separated from the rest by the arbitrary 

cut-off date. Each of the notifications 

specified a date and provided that the PF 

retirees who retired on or after that date 

would have fesh option of wswitchi.ng  over 

to the pensio nary benefits even though they 

had alreay retired, and also had airea y 

drawn the entire provident Fund benefils 

due to them. It is also contended that the 

specifIed dates in these ratifications,' 

having formed the baEis of the discrimination 

between similarly placed PF retires, those 

were arbitrary and unreleated to the objects 

sought to be achieved by giving of the option 
and were clearly violative of Article 14 and 

also of the principle laid &,wn in Makara 

case, which according:. to counsel, is that 

pention retirees could not be divided by 

such arbotrary out-off dates for the purpose 

of giving benefits to some and not to other 

similarly situated employeesl and that by 

analogy, the rule is equally applicable to 

the provident Fund Retirees as a Class.1' 

16. 	These: allegations were denied by the 

respondents. shri Kapil sibaf. the learned 

Additional Solicitor-General gave a detailed acunt 

of the amnner in which the Pension Scheme R was 

introduced in the Railways and the seeps taken to 

permit the en1oyees to opt for the scheme. 

Interalia., it was pointed out as follows i - 

i) Pnesion Scheme was introduced on 

01/04/1957. It was to apply complusorily to all 

employees recruited on or after txø* 01.04.1957 

0 .r 
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Employees in service on 01.04.1957 who were all governed 

by C.P.F. terms had to state whether they opted for the 

Pension scheme. The option wa: to be exercised before 

31.3.1958. This last date was extended upto 30.09.1959. 

After this first. option, 11 more options were 
given on different dates (i.e. option II to x113. because 
the terms and conditions of service were changed. E1oyee 
governed by the C.P.F. terms, who were in service on the 
date ith e(Efect from which the condition of servicd was 
changed had therefore, to be given an opportunity to 
reconsider the matter in the changed circumstances, rihere  
fore, an option was given to those who were in serive on 
the date on wrich the change in service condition came into 
force. Such as option was also given to those persons who 
though tin service on that date, had retired on or after 
this date but before the later date, on which the notifi-
cation containing the change oz service condition was 
issued. 

.the time limit for exerciseof the option. 
consequent upon the decision taken on the basis of the 
Third Pay commission Report (Ption VIII, in Krishuia Kumar 
case)1  was extended on a number of occassions. This is due 
to the fact that the actual pay scale for various cate-
gories were rotified fDlecemeal and wihtout this infer-
mationa the opinion could not be exercised. 

An option is necessitated only when a change 
of condition in service takes place which has a direct 

hearing on the quantum/quality of pension. A time limit 
is given within which the option has to be exercised. i"ofle 
gets a right to any ootion after the expiry of this time 

limit, whether he is in service or has tetired after the 

time limit. An opportunity for another option will be give n 

only if the need to give such an option arises i.e., if 

there is a change in condition of service and the option 

will be restricted to those who are in service on the date 
the change takes place and to these whom were in service 
on such date but had retired before the notification - 

introducing the change, was, issued. Therefore, in the 

.. . 18- 
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period that falls between the date upto which the 
last option is permitted to be exercised and the date from 
which the nest option is permitted, no peasori, whether 
serving or retired, has a right to exercise an option. 
we may note that the period 1.4.1969 to 14.4,1972. 
is one such period. 

.v) ihe option givenby the R/1, circular 
dated 15.11.1972. (option YlI in trisha Kumar's case)', 
was not given due to any change in condition of services 
on 15.11,1972, It was given on the re,:resentaUon from 
the recognized labour federations that many em1oyees 
had not clearly understood the liberalization intro-
duced in the pension Scheme. Tn other words, this is in 
the nature of an e;rten.ion of the oric4nal time limit 
for exercise of option, but was given after a long break. 

we can conveniently dispose of one more 
point at this staçe. The New Bombay Bench expressed 
Surprise why dependents and families of those who 
died between 01.04.1968 and 14.11.1972. were given 
an option, wjile denying it to those who retired 
in this period. Though, not stated by the re pondents, 
there are two possible reasori. Undoubtedly, the 
dependent family of an err1oee, who has only retired 
but is alive, is much better placed than the dependent 
family whose head has died in harness. secondly, in 
terms of the R/1. circular dated 15.11.1972. one 
who has retired before 15.11.1972 is not entitled 
to the pption. 	if a person had not died between 1.4.1& 
969 and 14.11.1972. and had lived tJ.li  15.11.1972 (i.e. 

when the /1 circular was issued)/ he could have 
given his pptio. His death has thus put the family 
to double diadvantae. It is perhaps, to soften 
the blow suffered that the Annexre-A/3. circular was 
i:sued, to give the depedents an opportunity to exercise 
the option. Such an option was not given to those Who 

had retired, like the applicant, probably because there 
was no such demand for it from any ?ssociation. 

It is thus olear that, in T.A./27/87. and the 
present application, the dispute is about the right 
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of the applicants to get the benefit of the R/1. 
circular, though they had retired before the date 
(15.11.972), on which it was issued and tte 
effective, on the other hand •  Krishena Kumer's case, 
decided by the Supreme Court. deals dth the same 
issue is respect of a number of petitioners who had 
retired ton various dates. All of them, however. c'aim 
the right to exercise an option to come over to the 
pension scheme, by cont.nding that the specific 
circular granting on option s  cannot con far this right 
only to those persons Who were in service on the 

16 	out-off date indicated therein and also that the 
prescription of such out-off date is violative of 
the constitutioni. it is for this reason, -viz.that the 
issues in roth T.A./27/87, and Krishena Kumarts case 
are similar- that Shri Shanti.. Bhushan the learned 
counsel for some of the petitioners suitted as 
follows in the latter case - 

"Mr. Shanti Bhushan then submits 
that the same relief as is being canvassed 
by the petitioners herein has been upheld 
by this Hon' ble Court by dismissing the 
SW No. 5973 of 1988 of the government in 
the case of Uni0n of Indiavs. Gh&:sham Das 
and Ors. against the judgertent of the 
Central Administrative Tribunal. Bombay 
The Tribunal had held the same notification 
as were impugned hethin to be discriminatory 
and had directed that a fresh option be 
goven to all PF retirees subject to refund of 
the governient contribution to Provident 
Fund received by adjusting it against their 
pensionary rights. Similarly, it is su}nitted 
in a Rajasthan case, 	th the Single Judge 
and the Division Bench have held that all the 
Eetirees would have to be given a xozk fresh 
option as the notifications giving a fresh 

. . .20/.- 
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option as the notifications giving the 
option oly to some retirees are clearly 
discriminatory. This view has, it is 
urged, again been upheld by this Hon' ble 
Court by dismissing the Special Ceave 
Petition No. 7192/87 of the vernment 
by order dated August. 11. 1987." 

This was not accepted by the Speme Court which 
turned down this request with the following 
observations : 

41 	We have perused the judgernents, 
rjhe  Central Administrative Tribunal in 
Transferred Application No. 27 of 1987 was 
dealing with the case of the petitioners' 
right to revise options during the period 
from April. 1. 1969 to H July 14, 1972 a 
both the petitioners retired during that 
period. The Tribunal observed that the 
no explanation was given to it nor could it 
find any such explanation. In State of 
Rajasthan V. Retired CPF Holder Association. 
Jodhpur, the erttwhile employees of erstwhile 
Princely State of H Jodhpur who, after becoming 
to switch over to Pension scheme, were 
directed to be allowed to do so by the 
Rajasthan High Court, relying on Nakara which 
was also followed in Union of India Vs. 
Bidhubhushan Malik, subject natter of which 
was High Court Judges pension and as such 
both are distinguishable on facts. 11  

19. 	The inference is therefore, very clear that 
the Supreme Court did not over rule the judgment 
in i/27/87, only because it was found to be a 
correct judgment in the light of the pleadings 
in that case, but that it cannot be taken as a decision 
to be relied upon. Therefore, the New Bombay Bench 
Judgment will apply only to the applicants who were 
parties thereto. The present applicant nnot be 
given a deal better than what was given by the 
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Supreme Court to the various petitioners before it, 
in Krishena Kumaris case. In other words, this 
application is squarely governed by the decision 
of the Supreme Court in that case. we xhkhk shall refer 
to the issue decided therein. 

20. 	The Supreme Court posed the questions to what 
was the ratio decidendi in Nakarats case (1983) 1 
S.C.C. 30). and how far that would be applicable 
to the P.F. retirees. (Para-18 of the judgement). After 
a detailed discussion the following conclusions were 
reackeci (para- 30). 

tsThus the Court treated the pesnion 
retirees only as a horrgeneous class. The PF 
retirees were not in mind. The Court also 
clearly observed that, while so readin, down, 
it was not dealing with any fund and there was 
no question of the same case being divided 
atongst larger number of the pensioners than 
would have been under the notification with 
respect to the specified date. All the pensioners 
governed by the 1972 Rules were trated as a 
class, because payment of pension was a 
continuing obligation on the part of the State 
till the death of each of the pensioners and, 
unlike the case of contributory Provident Fund, 
there was no question of a fund in libralising 
pension. 

" In Nakara it was never held that both 
the pension retiress and the PF retirees formed 
a homogeneous C1SS and that any further clash-
fication among them would be violative of 
rticle 14. on the other h-ndm the court clearly 

observed that it was not dealing with the problem 
of a "fund". The Railay contributory Provident 
Fund is by definition a Lund. Uesides, the govt's 
obligation towards an employee under crr sc1cm 
to ivo the matching contribution beings as 
soon as his accoint is oiened and ends with his 
re ireinent when his rights uqa the 9QVe1MaQjtin 
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respect of the Provident Fund is finally crystallized 

and therafter no statutory obligation 
continues. Whether there still remained a 
moral obligation is a dthferent matter. 
on the other hand •  under the Pension Scheme 
the government's obligation does not begin 
until the eaployee retirees when only it 
be ins and it continuous till the date of 
the employee. Thus, on the reitrement of 
and erloyee. government' s legal obligation 
under the Provident Fund account ends while 
under the Pension scheme it begins. The 
rule governing the Provident Fund and its 
contribution are entirely d.iff-erent from 
the rules goverining the Provident Fund 
and its contrfl.ition are entirely different 
from the rules governing pension. It would 
not, therefore, be reasonable to argue that 
what is applic;;ble to the pension retirees 
must also equally be applicable to PF 
retirees. This being the legal position, 
the rights of each individual PF retires 
finally crystallized on his retirement where-
after tio continuing obligation remained wile 
on the other hand, as regard Pension retirees 0  
the obligation contuned till their death. 
The continuing obligation of the State in 
reapest of pension retirees is adversely 
affected by fall in rupp value and rising 
prices which, considering the cirpus already 
received by the PF retirees they would not be 
so adversely afected ipso facto. It cannot, 
therefore, be said that it was the ratio 
decidend.i in Na}cara that the State's obliga-
tion towards its PF retirees must be the same 
as that towards the pension retirees. An 
imaginary definition of obligation to include 
all the government retirees in a cL ass was 
not decided and could not from thebvb8sis for 

any classification for the purpose of this case. 

. .23/- 
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Nalcara cannot, therefore, be an authority 
for this case. " 

21. 	r1he nt question considered was whether the 

specification of a cut off date in the notification giving 
option (15.11.1972 in the case of the irugned R/1, 

notification in the present cae) is in violation of 
rticle-14 of the Constitution ol for the very reason. 

for which a similar cut off date was read down in 

Nakara's case. Their Lordshipsfindjnos are as fol1os 2- 

"The next argument of  the petitioners 
is that the option given to the PF eitioyees 

to switch over to the pension scheme with 

effedt from specified cut off date is - 

bad as violative of Article 14 of the 

Constitution for the same reasons for which 
in Nakara', k&e notification were read down, 

e have extracted the 12th option etter. 

This arument is fallacious in view of the 

facts that while in case of pension retirees 

Who are alive the government has a contnuing 

obligation and if one is afected by dearness 

the others may also be similarly be affected, 
In case of PF retires each one's rights 
having finally ciystallized on the date of 
retirement and receipt of PF benefits and there 

being no continuing obligation thereafter. 

they could not be treated at par with living 

pensioners. How the corpus after retirement 

of a PF retirees was affected or benefits 
by prices and interest rise was not kept 

any tach of by the Railways. It appears in 

each of the cases of option, the specified 
date bore a definite nexus to the object 

sought to be achieveed by giving of the 

ovtion. Option once exercised was told to 

have been final. Option were exercisable vice 
versa. i t is clarified by,  Mr. Kapil Sibal 
that Lhe specified date has been fixed in 

relation to the reasons for giving the otpion 
and only the employee Who retired after the 

.24/. 
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specified date and before and after the date 
of notification were made eligible. This 
sutmission appears to have been substani-
tiate by 'What has been stated by the 
successive pay coiunissions. It would 
also appear that corresponding concomitant 
benefits were also granted to the Provident 
Fund holders. There was therefore, no 
discrimination and the question of strLdng 
down or reading down clause 3,1 of the 
12th option does not arise. " 

It is not necessary to advert to the other 
conclusions reached in Krishena Kurnar's case. Suffice 
it to say that all the five Writ Petitions and the 
solitary special leave petition were dismissed. 

;e have gone into great detii to show that 
the judent in Ghansharndass case (TA/27/87). by 
the New Bombay Bench will apply only to the parties 
to that case, because it was vehnently convassed 
before us that LhS application should be governed 
by that decision. It is abundantly clear that the 
issue has been finally decided in Krishena KUrrr's 
case (1990) 14 A.T.C. 846). In  the light of that 
judgment this application has no merit. It is 
dismissed. There will be no order as to cost.s. 

sd/ - 

( R.C. Bhatt ) 
	

( N.V. Krishnan ) 
judicial Member 	 Vice Chairrrn 

3.10.1992. 


