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JUDGMENT

O.A 404 OF 1991
Date : 26!”]‘17

Per Hon'ble Shri. P.C. Kannan @ Member (J).

The applicant who is a member of Indian Administrative Service {IAS) (1975
Batch) is agarieved against the order of the State Govt., dated 27.08.90 (Annexure
A-16) inimating the decision of the State Govt. not to expunge the remaining two
adverse remarks in the ACR for the period from 10.06.82 to 28.02.83 as well as the
action of the respondents granting selection grade to the applicant with effect from
01.07.89 instead of granting the same w.e.f. 01 .07.88 along with other four officers to
whom the selection grade wes granted with effect from 01.07.88 though they were

juniors to him. The applicant prayed for the following reliefs :-

(A} The Hon'bie Tribunai may be pieased to quash and set aside
the impugned order dated 27.08.90 ;

(8)  The Hor'ble Tribunal may be pleased to hold and declare that
the remaining two remarks at serial No.3 and 4 have, in view
of the fact that the main two remarks at serial No.1 and 2
have been expunged, and also due to efflux of time, have
become irrelevant, redundant, meaningiess and do not
curvive and ought to have been expunged and / or ought to
have been and deemed fo have been expunged / not
surviving ;

(C)  The Hon'ble Tribunal may be pleased to hold and declare that
the action of the respondent authorities of not considering
the case of the appiicant for seiection grade at the time when
the cause of other 4 officers junior fo him were considered
and when they were granied the selection grade, is illegali,
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arbitrary and violaiive of Articie 14 and the Hon'bie Tribunai
may be further pleased o hold and declare that the action of

the respondent authorities of disregarding ihe case of ihe
applicant as regards the granting of gelection grade without
considering the confidential Reports for the preceding 5
years is illegal, arbitrary and violative of statutory regulations

s well as Article 14 and the Howble Tribunal may also be
pieased to hold and deciare that the action of the respondent
authorities of not granting salection grade to the applicant
with efiect from 1 07.88 is iliegal, arbiirary and violaiive of
Article 14 of the Constitution of india ;

The Howble Tribunal may be pleased fo direct the
respondent authorities to grant selection grade fo th
applicant with effect from 01.07.88 and also fo pay the

ansequenﬁnl hanafit to tha annlicant including the arrears

"t ENAIN IR W % 'Irll“ lv, i AL T WNRT W i)
The Homble Tribunal may be pleased to direct the
respondeni authorities to expunge ine remaining two

remarks in the CR. of the applicant for the period from
10.06.82 i0 26.02.83 ;

oo |
i

he How bie Tribunal may be pieased to hold and declare tha
the action of the respondent authorities of not deciding the
representation of the applicant as regards the adverse
remarks within the period of three months, is illegal and
arbitrary and the Hon'ble Tribunal may also be pleased to
hoid and declare that due io inordinate deiay as weil as
inaction and indecisiveness on the part of the respondent
authorities of not deciding the case of ihe applicant within
the stipulated time limit has caused irreparable injury and

grave injustice to the applicant.

that he is a direct recruit IAS officer of 1975 batch

ianed to the Gujarat Cadre and after training was posted as Assistant

g, the applicant was posted as Manager {Admn.)

Guiarat Narmada Fertilizer Co., and in 1980, he was appointed as Dy. Secretary in
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the Dept., of Agriculture, Forest and Cooperalion. in 1981, the appiicant was
£ C

appointed as Joint Chief Executive, G1D.C. and from 1982 — 84 he worked as the

3 For the period 10.06.82 to 28.02.83, the following adverse remarks were
communicated by the Chief Secretary vide letter dated 29.07.83 (Annexure A} -
“t He devotses his energy in achieving certain unfair

objectives and motives in a suiiabie ciimate. He possesses an aiert
mind and good comprehension, but does not make good use of
these quaiities. He devotes his power of acquiring generai
information to a fimited purpose with the resuit that the public
interest suffer. Whenever # suits him, he avoids additionai
responsibility and also taking decisions.

it. His relations with the pubiic and the subordinate were based
on susnicion and suppressed digrespect. Mr, Maira earned 2 had
name by going fo see the cinema movies during office hours and
allowing nearness to some people of bad repute. His perverse
judgments in some cases spoiled the image of this office in the eyes
of the public. He deliberately worked to lower the reputation of this
office. At times, he complicates the matters by his thoughtless
actions and then submits rambling notes to explain his conduct.”

s, He should be carefuily watched and work invoiving pubiic
dealings should not be entrusted to him.”

sy, Itis true that his general reputation was far from desirable.”

I f 4 b s 4l 3
The applicant submils he remarks were absolutely baseless, ilegal and

arbitrary and the same were recorded without application of mind and out of ill-

£ . 3 -~ 1 N e | - .
fsunded bias as wen as in C0 travention of the rules

a
on receipt of the letter dated 29.07.83 (Annexure A), the applicant made a

£ ¥
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representation dated 27.10.83 {(Annexure A-2), requesting the authorities io expunge
the remarks on various grounds. The apphcant submits long before the said remarks
a wiitten submission o the Chief

cer i.e the reporting authority,
was harbouring some baseiess bies and prejudice against him.  On 08.07.88, tne

annlicant submitted another rnpmcpntahnn The rpspnndnntc vide order date ed

-t

0N A

22.08.88 {Annexure A-4) deleted first two remarks and retained the foliowing wo
remarks from the ACR of the applicant for the period 10.06.82 fo 280283,

W

i) He should be carefully watched and work involving public

- o~ mbnanaslad b b msnbwiiabaad b balas «
dealings should bot De BMITUSIEL W Hiim

~

it is true that his general reputation was far from desirable.”

4. On 20.08.88, the respondents issued orders for granting selection grade io

fficers junior to the applicant w.ef. 01.07.88. On 17.00.88, the applicant was

informed by the respondents that the review of the appiicant’s ACR for the period

01 04.86 to 11.10.86 is delayed. On 30.00.88, the app!icant was informed that his

ACR for 01.04.87 to 31.03.88 was awaited. On 27.03.8

-

9, the appiicant made a
tation to the Chief Secretary against the injustice done fo him by the order

=
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.08.88 granting selection grade to four officers junior to him w.e.f. 01.07.88.
78

1w

89, the applicant being found fit, was granted selection grace welf
01.07.89 which ought to have been granted w.e.f. 01.07.88

The respondents by order dated 09.08.89 rejected the representation of the




adequate justification for doing so. By lefter dated 30.08.89, the applicant again
represented to the respondents seeking an opportunity of being heard and re-
consideration of the decision of the Govt., not to expunge the remaining adverse

15.09.89, the appiicant made a representation to the
dated

00 08 83 which was pacend without

W wmaEEwW A v e Rt

conscious decision, finds no reason / justification for grant of personal hearing in the
matter and also stated that the matter has been finally cinsed and no further

ER R =T NN W et € i LRt~ i A

representation shail be entertained. The appiicant again represented by ietter dated
20.10.89 stating that elementary principles of natural justice have not been followed

by the respondents and in the interest of justice and in fairness personal hearing at

=

the level of Chief Secretary mav be agranted O

Wit \J’V Ml I‘I\d] a‘ SIS, J OV 2w N, mn ap a 1% aga!n

-

requested for a personal hearing in the matter. The respondents by their ietter dated
27.08 90 rejected the request of the applicant for expunging the remaining two
adverse remarks. appiicant thereafter filed the present O.A.

6. The appiicant submits that during the entire span of his service, from 1977, he

ance singer 5-.} and distin ction.  In view of his h!n!'\ standard o
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concerned, the applicant siaied ted that even befor

e the
racorded in the Confidential Report, the applicant had made written submissions to

-

PO e iz b

the Chief Secretary of Gu‘iar-‘ t that his immediate superior OCer
__} agamc:! him. Vide letter dated 26.10.83 the
applicant had requested for personal heating and aisoe requested the respondents {0
transfer him to some other post before the reporting authority could do some harm fo
wim. During the relevant period, he was working as Deputy Secretary (Appeals) in
the Revenue Department. The duties of the applicant were of quasi-udicial nature
under the provisions of Bombay Land Revenue Code. The work that the appiicant
was executing at that point of ime did not involve any field work, administration work
or extensive public con‘:acis because only advocales were appearing in the matters
dealt with by him. The applicant cubmits that despite his specific request, no hearing
was granted fo the applicant nor any decision in connection with his request was
taken by the respondents au horifies despite the fact that as per the provisions
contained in Ali india Services (Confidential) Rules 1970 the decision in connection
with the representafion made by any officer is required to be considered within 2
period of three months and necessary decision in that regard is to be taken by the

authorities concerned before completion of the said period. Despite the specific

L4
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uies, the concerned authorifies remained sitent and did not take

any decision for such a long period of about five years in the process.

7. So far as the adverse remarks is concerne

icant submitted that the
remarks at Sr. No.1 and 2 are the specific remarks and the remarks at sr. no. 3 and

nly consequential to the remarks at st. no. 1 and 2. He further submits that

1IN LA RIS
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remarks at &r. no. 3 and 4 which pertains to his integrity should have been recorded

in separate sheet as required in the Rules. The appilicant further submits that as the
remarks at sr. no. 1 and 2 have already been expunged, the remarks at sr. no. 3 and
4 do not survive and the respondents ought o have considered the above referred
aspects and should have also expunged the remarks serial no. 3 and 4, However,
the respondents somehow did not take into consideration the logical inference and
without any rhyme or reason, decided to let the remarks at serial nos. Jand 4

survive in the C.K.

8.  The applicant submits that the respondents issued the order without even
granting perscnal hearing to the applicant despite the fact that he had categorically
requested for the same vide representation dated 08.07.88. He submits that if the
applicant had been granted personal hearing as requested by him, then in that
event, he wouid have been abie to satisfy the authorities that even the remarks at
serial nos. 2 and 4 were required to be expunged and that the same is otherwise
aiso not survive in view of absence of the remarks at serial no. 1 and 2. ftwasin this
kground, the applicant submitted further representation dated 27.03.89 and
requested for personal hearing. The applicant aiso refered to the fact that he
served on various positions of importance like Collector and Additiona! Development
Commissioner., after the above referred adverse remarks were recorded and nothing

adverse against him was found by any of the reporting / accepling authe ties against

him.
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g The respondents in their reply stated that the O.A is not maintainable as the
applicant has not filed any memorial to the President of India under Rule-25 of the
ALS (Discipline and App eal) Rules 1968 and in the circumstances, the appiicant has
not exhausted all the administrative remedies available to him. On the merits of the
case, it was stated that the delay in disposing of the representation of the applicant
was due to the delay in reviewing the remarks of he reporting officer Shri. K. C.
Sagar and aiso from the Revenue Department. [t was aiso stated that the relevant
fle was not fraceshle subsequently and 2 new file had to be reconstitufed by
obtaining copies of the relevant documents from the office of Secretary, (appeals},
Revenue Dept,,

The respondents submitted that the representation of the applicant was
examined in consuitation with the reporting authority, the reviewing authority or the
accepfing authority in terms of rule — 9 and the representations of the applicant were
disposed of by Govt., and the applicant was informed that after careful consideration
of all the points raised by him, Govt., had decided not to expunge the remaining twoe
adverse remarks as there was no adequate justification for doing so. it was aiso

submitted that under rule — 10 of the ALS. {Confidential Roff) Rules 1970, there is no

1 1y

provision for a further representation and the eariier order passed on the

epresentetion shall be final.

Regarding the grants of selection grade with effect from 01.07.88, it was

stated that the screening committee did not find him fit for grant of selection grade

w e.f 01.07.88 and the recommendations of the screening committee were based on

Fn=—
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the overall assessment of the CRs of the applicant.

10. We have heard Shii. Kamal Trivedi and Mr. K.X. Shah, counsel for the
anplicant, Mr. Doctor, counsel for the 1st respondent and Shri. Paresh Adhvaryy,
counsel for the respondents 2 and 3. At our direction, the State Govt., produced the

relevant records for our perusal,

11 Shri. Kamal Trivedi referred to in defail the adverse remarks made and the
various representations of the appiicant and submitted that the adverse remarks
were made without there being any material narticulars to justify the same. He
further submitted that remarks at sr. no. 3 and 4 are consequential to remarks at sr.
no. 1 and 2. As the respondents had expunged the remarks at sr. no. 1 and 2, the
remarks at sr. no. 3 and 4 are also to be expunged as there was no material to justy
the same. In this connection, he referred to the following judgments; (i} Ashok
Kumar Vs. State of U.P. {’

ATC 748 : (iii) Keshav Datta Vs. Director

Vs. State of U.P. {1987} 3

- {ii) L. Jayaseelan Vs. U.O.I. (1991} 16

1993) 25 ATC p. 125 ; (i) Ashok kumar

——
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IC 581 ; (v) M.A. Rajasekhar Vs. State of Karnataka
2]

}
(1996) 10 SCC 369 and {vi) M.S. Serma Vs. State of AP. (1982) 2LLJ 40.

Mr. Trivedi. further submitted thet in terms of the rules governing the subject,
the competent authority before forming an opinion to make adverse remarks against
any officer, he should be confronted and given an opportunity to improve or explain
his conduct. He submitted that the applicant was not confronted or given any

opportunity to explain his conduct by the reporting officer / reviewing authority and in

AL
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the circumstances, the adverse remarks are liable fo be quashed. 1n support of this
submission, he referred to the following authorities ; (1) State of UP. Vs. Yamuna

Shankar Mishra (1997) 4 SCC 7.

42, The next contention of the counsel for the applicant is that the rejection of the
representations of the applicant by the respondents without adverting to the points
raised in the representations is violative of principies of natural justice and therefore,
the action of the respondents is liable to be set aside. In support of this contention,

he referred to the case of :- (I} Aiphonse Louis Earayil Vs. Secretary, GOl (1999) 19
ATC 210 and (2) S.C. Jain Vs, State of Punjab (1994) 26 ATC 41 8.

13, The next contention of the applicant is that the respondents cannot deny
selection grade to the appiicant on the basis of adverse remarks against which
representations were pending consideration with the Govt,, at the relevant point of
iime. in support of this submission, the applicant relied upon the following authorities
- (1) Brij Mohan Singh Chopra Vs. State of Punjab, (1987} 3 ATC 469 ; (ii) Amarkant
Choudhary Vs. State of Binar (1384) 1 SLR 470 (iii) T.S. Gill Vs. U.O.1. (1988) 6 ATC
821 and {iv) O.P. Ja! Nigam 1999 (1) SCC 241

14 Shri. Paresh Adhveryu, counse! for the respondents referred fo in detall the
relevant nofings in the official record and submitted that the respondents had
considered all the relevant matters and had taken the decision to expunge the
adverse remarks at sr. no. 1 and 2 but at the same decided not to expunge the

adverse remarks atsr. no. 3and 4. He submitted that the remarks at sr. ne. 3 and4
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are not consequential remarks as contended by the applicant and there were
material fo anport these remarks. He also referred to the reasons furnished by the
respondents for the delay in the disposal of the representation and submitted that it
was due to certain factors, the respondents could not adhere to the time limit and
contended that it cannot by itself make the adverse remarks meaningless or

redundant,

15.  We have carefully considered the submissions of both counsel and examined
the pleadings and other records submitted by the respondents. The respondents
state that the applicant ought to have filed 2 memorial to the President of India under

'\l\

Ruie 25 of the AlS (Discipiine and Appeal) Ruies, 19 in the light of the provisions
of the AIS (CR) Rules 1970, there is ne provision for ﬁ!ing memorial and the order
passed by the Government on the representation shali be final. in view of the above,
we reject the contention of the State Government that the applicant had not

exhaustied ali the remedies availabie to him.

For the period 10.06.82 to 28.02.83, the foilowing adverse remarks were
awarded by the reporting officer [then Secretary, R.D. (Appeclis)] which was
communicated to the appiicant :-

i} He devoies his energy in achieving ceriain unfair objectives
and motives in a suitable climate. He possesses an alert
mind and good comprehension, but does not make good
use of these qualities. He devotes his power of acquiring
general information to a limited purpose with the result tha
the public interests suffer. Whenever it suits him, he avoids
additional responsibilities and also taking decision ;
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i} His reiations with the pubiic and subordinates were based
on suspicion and suppressed disrespect. Mr. Maira earned
a bad name by going to see the cinema movies during
office hours and allowing nearness to some peopie of bad
repute. His perverse judgments in some cases spoiled
image of this office in the eyes of the public. He
deliherately worked to lower reputation of this office, At
times, he compiicaies the matiers by his thoughiiess aciion
and then submits rambling notes to explain his conduct ;

il He should be carefully watched and work involving public
dealings should not be entrusted to him ;
The following remarks were awarded by the Reviewing Authority {the then

Chief Secretary].

PART-11i
124
Remarks of the Reviewlng Authority

1. length of Service under Reviewing Authority. Exira period
2. Do you agree or disagree with the assessment of | have personally not seen his
the officer given by the Reporting Authority 7 is work but it is true that his
there anything vou wish to modify or add ? general reputation was far
from desirable.

w

General remarks with specific comments about

the generai remarks given by Reporting Auihority - do -
and remarks about the outstanding work of the

officer.
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(a) Fitness for promotion to higher grade (s}
i his tuin :

(1) Fit. Too early but is likely to be

unfit.
{2) Not yet fit.

3)  Unfit.
(Sd)

Signature of the Reviewing Authority

On the representation dated 27.10.83 of the applicant, the respondent no. 3

expunged only a part of the remarks at sr. no. 1 and 2.

Before we consider the merits of the case, it may be useful to refer to the
relevant provisions of Al S, (Confidential Rolls) Rules, 170 (hereinafter referred to
as C.R. Rules. According to sub-ruie (1) of Rule 5 of these rules, a confidential
report assessing the performance, character, conduct and qualities of every officer of
the service has to be written for each financial year or calendar year, as may be
specified by the Government ordinarily within two months of the close of the said

year. Sub-ruie {1) of Ruie 6 of CR Rules requires that the confidential report shall be

reviewed by the reviewing authority ordinarily within one month of its being written.

&
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The proviso to this sub-rule provides that this requirement may be dispensed with in
such case as may be specified by the Government by general or special order.
Thus, the normal rule is that the reporting authority shall write its report within two
months of the close of the vear in quesfion and the reviewing authority has to review
the confidential report within one month of its being written. The proviso to Rule 6
(1) makes it clear that it is not always necessary to review the confidential report and
this requirement may be dispensed with by the Government by general or speciai
order. It therefore, reasonably follows that when the reviewing authority, for any
reason, is not abie to review the confidentiai report within one month or thereafter
within a reasonable time, the requirement of reviewing the report may be dispensed

with in proper case.

Sub-ruie (3) of Ruie 5 of CR Rules provides that where more than one confidential
reports are written on a member of the service during the course of a financial year
or a caiendar year, as the case may be, each such report shail indicate the period to
which it pertains.  Though it is clear from sub-rule (1) of rule 5 itself that the
confidential report is to be writien for each financiai or calendar year, the sub ruie (3}
further makes it clear that when necessary there may be more than one confidential
report for smalier periods of a year and in no case, a confideniial report has to cover
the period of more than one vear. In other words, the performance or the events
following the year under assessment cannot be improved or used by the reporiing or
reviewing authorities for the purpose of writing or reviewing the report. The principle
seems o be very iogical and equitabie. An officer has to be awarded or condemned

for his performance or conduct during the year under comment and not for the
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conduct and performance of any subsequent period as the same wiii not go
unwatched and it will be given due consideration when the confidential report for that

year is wiitlen or reviewed subsequently.

One other salient feature relating to the confidential reports is contained in Rule 8 of
the CR Rules, which provides that where a confidential report of 2 member of service
contains an adverse remark or a critical remark, it shail be communicated to him in
writing together with a substance of the enfire confidential report (emphasis supplied)

[ at OZU’D &L £ a1 ¢ 4 3 - L ] s T ' e
within tree months of the receipt of the confideniiai report. This rule further

3

rovides that in the event of any difference in opinion between the Central

o

overnment and the Government of a State as to whether a particuiar remark is o

[~

e deemed as an adverse remark or crifical remark or not, the opinion of the Centraf
Government shali prevail. The idea behind this rule is that as soon as the
confidential report of a member of the IAS is received by the Government or any
authonty specified by it and it contains an adverse or criical remark, the same
should be communicated to the officer concerned expeditiously so that he may know
the shortcomings at the eariiest and be cautious for future and may take suitable
steps for improvement. In case the confidential reports are recorded or reviewed
after a iapse of several years, the very purpose of writing them is iikely to be
frustrated at least in part and the officer to whom such report relates may get

prejudiced in his service career.



hed and work invoiving public deaiings
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The reviewing authority awarded the following

“ | have personaily not seen his work but it is true that nis generai reputation was
far from desirable”

=

serious remarks ought to have been made only after coilecting sufficient evidence

and to have sufficient number of con

conclusion was arrived. He further submitted that he was neither guided by his

superior nor any counselling was given to him. In this connection, he states that he

instances to describe the Reporting Cfficer’s negat.‘ve attitude and sought the
protection of the Chief Secretary. in the facts circumstances, he submits that these
remarks were made without any basis or substance whatsoever. He also submit that
after 1983, nothing adverse were found in his performance and conduct. By another
representation dated 20" Oct 89, the applicant again requested for personal hearing

at the level of Chief Secretary. However, resoondent no.3r eiected the same.
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A perusal of the relevant records of the department shows thatl tne rema ning
two adverse remarks were retained mainfy on the ground that the reviewing officer

}
X

“7  This means that the base / evidence on which the edifice of
adverse remarks is buiit does not survive. Hence, as far as ihe
question of providing evidence for giving adverse remarks is
concerned, it can be said that there is no adequate evidence to give
ihe adverse remarks, but as mentioned eariier it is exiremeiy difficuit
to provide evidence in such matters and to bring home the charges
regarding illegai gratifications through witnesses. Bui ai ine same
fime the remarks regarding integrity of the officer cannot be ignored,
because these have been incorporatsd after studying the overall
profile and the general reputation of the officer among public and his
celleagues.

8 Even if one presumes that the Repar ting Officer had given

e Sarrswwr wrrmre wIdw r )

©
these adverse remarks with prejudiced mind, how can one ignore the
fat that the Reviewing officer (Shri. HK.L. Capoor, CS) has also
mentioned that Shil. Maira’s general reputation was far from
desirable and that he was likely to be unfit when he became due for
promotion. Even Accepting Authority has also accepted the remarks
of the Reporting and Reviewing Authorities.

9. in view of above, it is necessary fo view ihe matter in iis
entirely and not only with reference fo the limited fact that the

Reporting Officer has not been abie to provide evidence for th
observations made by him about Shri. Maira in the reporting part of
the C.Rs. Thereforg the adverse remarks contained in the C.Rs. of
Shri. Maira for the period from 10.06.82 to 28.02.83 cannot be fully
expunged. Inmy opinion, the following adverse remarks should be

retained in his C.Rs. -

(<1}




B He should be carefully watched and work involving
public dealings should not be entrusted to him ;

i) it is frue that his general repuiation was far from
decirahla “

St i

; it e t
From the above nofings, it is clea r that the depariment was not ahle fo

provide sufficient evidence in support of the remaining two adverse remarks, |

F o B3

appears that the remaining two adver remerks at Sr. No. 3 and 4 were refained

1IN

mainiy on the basis that the reviewing officer had mentioned that the applicant’s

general reputation was far from desirable.

The reviewing officer has made the remarks probably on the basis of heresay

”

and not after studying the overali profiie and the general reputation of the appiicant

“ H is nof clear as to how he was mdlscgn!mpg as no ngrﬂcular

icident is mentioned or communicated to the petitioner. it is aiso
stated th at he is megular careless and casual but no particulars
whatsoever, are given. In the absence of these particulars and
specially in the background of the facts of this case, these adverse

remarks cannot be sustained and are accordingly quashed.”



Despite the detailed representation of the applicant to the authorities, the
apphcant was never communicated the reasons on which the remaining adverse
marks for 1982-83 were i€ sined. It is not clear under xhat circumstances, the
Reporfing Officer doubted the integrity of the applicant.  The remarks of the
Reviewing Authorily aiso shows that he had no personal knowledge about the

general reputation of the applicant.

itis also seen that adverse remarks at Sr. No. 1 and 2 were based on certain
tacts. A perusal of the entire &a remarks shows that the remaiks at sr. no. 1
and 2 were based on certain facts and the remarks at sr. no. 3 and 4 were
consequential to the repoiting officer’s remarks at sr. no. 1 and 2 that the applicant

had earned bad name by going to see cinema movies during office hours and

the eyes of the public. Based on the above adverse facts, the reporting officer
further commented at sr. no.3 that the applicant should be W atched and Work
involving public dealings should not be enfruste d to him. The Reviewing authorify
who had no personal knowledge about the applicant had re arked, that the geneyal
reputation of the applicant was far from desirable. These remarks appears to have

\When the Government obtained the comments of the reporting officer and examined
ement showed that

there was no pnma facie case against the appucant and that due to lack of sufficient

&ﬂ_(ﬁ

the same, it was found that the findings of reporting officer’s st
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circumstances, the remarks of the reporting officer justifying his adverse remarks
were rejected and it was decided to expunge the remarks at Sr. No. 1

view, after expunging the adverse remarks at sr. no. 1 and
justification for not expunging the remarks at st. no. 3 and 4 also.
from the representation of the applicant, the applicant had given evidence about his
qood performance and also stated that in no case decided by him, the High Court
made any comments adversely and in no case decided by him, the Government
itself preferred any appeal fo the High Court fo set aside his order, He also stated
that in no case, the Secretary (Appeais) sought an explanation from him for not
applying his mind or otherwise. No material has been brought to the nofice of the
Tribunal to indicate that the points raised by the applicant were duly considered.

re not controverted in the reply filed on behalf of the State

W N 2 w0 s TR

Government.

in the present case, the appiicant had not been communicated any adverse
remarks sither before 82-83 or subsequently. In such a situation, it is all the more
necessary for the authority concerned to examine specifically the pleas raised by the

applicant in his representation and pass a speaking order. Even though, the

competent authority is not under any obiigation to record reasons in rejecting a
representation, in such circumstences the authority must act in a just and fair
manner. He is required fo consider the question raised by the Government servant
and examine the same in the light of the comments made by the officer awarding the
adverse remark and the officer countersigning the same. If a representation is

rejected after its consideration in fair and just manner, the order of rejection would
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; ought to have granted the requ

for personal hearing and its rejection in our view, was i improper and illegal.
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he salutary nrmcmles of natural justice that

ne on ondemned without being heard. These

principl justice should be followed in every case

of
whather thara are adm'n strative inetructions or not.
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in the report regarding the character and integrity

unless they have specific e‘"f‘m‘.teary examples or

suppori such adverse remarks. They shouid not make adverse
remarks on the basis of rumours.
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in the absence of specific evidentiary examples or instances adverse
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vague and based on rumours. Such adverse remarks have no value
at o I L
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in the case of State of U.P. Vs. Y.8. Misra (Supra} the Hon'bie apex court

"o

ihe object of wmmg the confidentiai reporis and making
entries in them is io give an onnor’mmfv to a public servant to
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opportunily, the individual employee sirives fo ;mprove excellence

and harnhu cfﬁmanml of administration would he aunmeantad Tha
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officer entrusted with the duty to wrile confidential reporis, has a
public responsibility and trust to write the confidential reports,
objectively, fairly and dispassionately while giving, as accuralely as
possible, the statement of facts on an overall assessment of
performance of the suberdinate officer. ! should be founded upon
facis and circumstances. Though sometimes, it may not be part of
the record, hut the conduct, reputation and character acquire public
knowiedge or notoriety and may be within the knowiedge of such
officer. Before forming an opinion to make adverse entries in
confidential reports, the reporting / reviewing officers should share
the information which is not a part of the record, with the officer
concerned. This amounts to an opportunity given o the erring [
corrupt officer to correct ihe errors of the judgment, conduci,
behaviour, integrity or corrupt proclivity. i, despite giving such an
oppoitunity, the officer fails to perform the duty or correct his
conduct or improve himself, necessarily the same is to be recorded
in the confldential report and a copy of thersof supplied to the
affected officer so that he will have an opportunity to know the
remarks made against him. I he feels aggrieved, it would be open to
him to have it corrected by appropriate representation to the higher
authorities or any appropriate judicial forum for redressal. Thereby,
honesty, integrity, good conduct and efficiency get improved in ihe
performance of public duties and standards of excellence in services
constantly rises to higher ievels and it becomes a successfui tool to
manager the services with officers of integrity, honesty, efficiency

and devotion.

in the case of M.A. Rajasekhar Vs. State of Karnataka (Supra), the apex court

“The integrity of the appetlant was not doubted and his work
also in ali respects was found satisfactory. Under those
circumstances, the remark that he “does not act dispassionately
when faced with dilemma” must be peinted out with reference fo
specific instances in which he did not perfomm that duty
satisfactorily so that he would have an opportunity to correct himself
of the misiake. He shouid be given an opporiunity in the cases
where he did not work objectively or satisfactorily. Admittedly, no
such opportunity was given. Even when he acted in a dilemma and
lacked objectively, in such circumstances, he must be guided by the
authority as to the manner in which he ought to have acted upon.
Since this exercise has not been done by the respondents, the said
adverse remark was not consistent with law. “
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reported in 1999 (1) SCC 241 - the Government cannot deny selection grade to the
applicant on the basis of adverse remarks in 1982-83 against which the

representation made by the applicant was pending. in the light of our direction to

expunge the remaining adverse remarks made in the confidential report of 1082-83

obilisring
.’ the eailier recommendations of the screening committee is liable to reviewed.

Accordingly, we direct the a uthorifies

) b

re-consider the case of the applicant for the

grant of seleciion grade w.ef 01.07.88 and consequentai benefits in accordance

99 In the facts and circumstances, we quash the order dated 22.08.88 (Annexure
A-4) retaining the two adverse remarks awarded to the applicant for the year 1982-
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direct the respondents to examine and re-consider the case of the applicant

s -

for granting seiection grade and consequential benefits w.e.f. (1.07.88 according to

23 The O.A is disposed of accordingly with no orders as 10 cosis
f‘?/ - Ly
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