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The Hon'ble Mr. 	V. 	iacrishriari, 'lice haiman 

The Hon'ble Mr. 	 ha, 'ibr .L;) 

JUDGMENT 

Whether Reporters of Local papers may be allowed to see the Judgment 

To be referred to the Reporter or not ? 

, Whether their Lerdships wish to see the fair copy of the Judgment 

, Whether It needs to be circulated to other Benches of the Tribunal ? 
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Kanji Jivraj, 
c/o Magari 3ivraj Valvernan), 
HaPa RLy. Colony, 
cuarter No./E 175, 
Hapa, POst Dhuvav, 
Dist; Jamriagar. 

(Advocate; ir. ..H. Pathak) 

kPplicant 

V±RU3 

Union of India 
Notice to be served through 
Divisional Railway vianager 
Western Railway, 
othi COmuound, 

Rajkot. 

Asstt. Engineer, 
Western Railway, 
Rothi Compound, 
Rajkot. 

Inspector of vorks 
Western Railway 
Hapa. 	 ... Respondents 

dvocate; iir • • • hevde) 

C)R" 1i ORDER 

with 
Ii.A./278/92 

Dated: 03.08.198 

er; Hon 'ble eir. V. Ramakrjshnari, Vice chairman 

we have heard •ir. athak for the applicant and Mr.hevde 

for the respondents. 

2. 	The applicant wa6 working as Casual uour Lhalasi under 

the Railways, for a number of years. On 22.4.1, an order was 

issued as at Annexure - -1 which approved him as Gangman which is 

in a higher scale than that of xhalasi. This order is in the 

nature of regular isation of thu ap3licant as a Gangman. The app 

licant had challenged this order contending that he would refer 

Contd. .3/- 
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to continue as a ha lasi and that he should bu regularised at 

that level. te are told that he continued to function as a 

1alasi till 20.6.l from which date he hEo. not been working. 

subsequent to filing of the L)-, the applicant was taken back on 

duty as a ichalasi with effect rom 13.11.91 in compliance with 

the iflstrUctJOflS of the fribunal dated 24.10.1, nd we are 

informed that he hds been rgularised at that level since then. 

1-lowever, the apiicant now con tenes that he should be regulaLised 

as a JKhalasi as per his seniority in that cadre and that he snoul 

be paid backwages for the iariod from 21.6.1 to 13.11.91 during 

which time he stated that he reporteu for duty but was not allow-

ed to function as kJaalasi. 

3* 	i'ir. athak for applicant submiLs that the applicant along- 

with four others had apprched the tibunal in C/2U2/1 im)ug-

ning the same order. in that case, the .Cribunal direced that 

they should file separate applications and resericted the prayer 

only to the first applicant therein who is one 5hri dahesh ivji. 

This was disposed of by the Tribunal by its order dt. 17.7.i 

where ii was held he if the applicant did not want to function 

in a heghe: scale, thea is no bar for him to continue in the 

lower scale. ilie Tribunal also had diracod the respondents not 

to implement this order of 22.4.)1 in so tar as Mahesh Devji was 

concerned who v.!as initially the first applicant and later on the 

sole applicant in that Oi-. iar. athak further says that some 

/ 	developments took place in respect of iahesh ievj i and that he 

was taken back on duty and, was also reglarised in July, J1 itseU 

He also submits than a 1ayer's notice was also issued to the  

Railway Administration in respect of the present applicant stanrn 

Con td. .4/- 
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that he also should be allowed co resume duty as ihalasi as he 

was similarly  situated as Mahesh Devj is Hojever, the Rail;ay 

Administration did not permit him to resume duty till 13.11.91. 

He was allowed to join duty only on 13.11.91 pursuant to the 

interim direction of the 2ribunai in this case dt. 24.1O.1. 

He therefore cOn cends that, the applicanc should be paid wages fx 

the period of absence namely from 21.6.91 to 13.11.91 and that 

his date of regularisation snoulci be accoedirig to his seniority 

in the cadre of i -ialasj and not from 17 as has been done now. 

4. 	Mr. >hevde brings out that the U/202/91 was filed in 

May, 1 by various L)1tJ-•Js including the first. appiicnt. 	1his 

Tribunal by its order dt. 31.5.1 restricteci that OM only to the 

first applicant. Mr. 3hede says that it was incumbent on the 

part of the applicat to have moved the court in time instead of 

waiting till October, 91. He also brins out that the applicant 

has sInce  been regularised and for the period for which backwages 

are claimed, he is not entitleá to the same as he had not worked. 

cr. Shevde however agrees that his regular isa tion as xZialasi can 

be done as per the rules and in accordance with his seniority at 

that level, he also says chat he is not aware of the details of 

the case of 'ahesh ievj ± and it would not be proper to hold that 

the applicant should be given the same <-'7 	the date 

of regularisation as given to ehesh 1evji unless it can be 

established that he stands on an iaencia1 foocing. 

50 	we have carefully consicered the rival contentions. In 

view of the subsequent development which has taken place, the 
--- r main relica: souht fors that the aplicant should no be made 

to work as a angman has, in fact, been granted, on the basis of 

Con cci. .5/- 



the interim orders of the Tribunal and subsequently by the 

orders of the Railway MdministratiOn in regultrisirig him at eflat 

level. 	note that after issue of the impugned order dt. 

22.4.1 the applicant however continued to work as such till 

21.6.91 and he was takeri oack on 13.11.1. the Tribunal's order 

in the Case of Mahesh ivji was issued on 17.7.1 and we are 

informed iy i'ir. iatha Ic that he was taken back by the tailway 

Administru tion immediately thereafter, aria wbs SOCri thereatter 

regulurised as 1-iaiasi. So far as tie present applicant is 

concerned, he had also approached the Tribunal alongwith hahesh 

jvj i but was directed to file. a separate Ob which he tid some 

four and a half months later. Meanwhile a lawyer's notice was 

also issued on 	on his behalf, demanding that he should 

be allowed to resume duty as rhalasi. There is some controversy 

e ardiflg the question (as to whether he actually reported for 

duty as M-ialasi or not. ir. athak says tht he did report for 

duty but was not alioved to perform such duty as Khalasi by the 

Railways. The Railway A6ministration on the other hand submit 

that he remaincd away insisting that he would work only as -ia-

lasi and not as a Gangran. From the reply statement, it is nor c 

clear as  to whether he remained aosent without reporting or 

whether he reported for duty out refused to work as % Gagman. 

it is also seer4 fromara 2 or the reply to the 	that the 

applicant insisted to work as a xialasi only and for reasons 

best known to him, he did riot resume duty as a Garigrnan. Mr. 

2athak says that this would convey that the applicant 	to 

work as a kqalasi but was prevented from doing so. 

In view of this statement of the Railway Administration 

we hold that he reported for duty but was not allowed to work as 

COntd. .6/- 
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) 	
a 1-ia1asi. 

As a referetce was made to the case of 1ahesh vj i, we 

had called for  the h/202/1. we find from that O- that the 

ame order eTreY 	
e.d d th 22.4.91 was nugn 	ane tibU 

s 	
flal disposed 

of the same with certain diLeCt10ns dated 17.7.1. 	
e may 

reprodu0e i3
ara 4 and ara 6 01 this order 

ara 4- 

. 	.h. a thak, learned courlt3el for the ap "e have heard ir  

licant and Ar. 	
iKyada1 learned counsel for the respOrl- 

dents. Ar. Ryada sees no difficUlty in allowing the appli-

cant to remaiti in the rank tram which he was promotad and 

that the order of promotion can be withdrdwci for ever so f 

as the apaLLcant is concerned." 

ara 6- 

"ihe respondents are directed not to implement the order ri 

/840 dateci 22.4.1 of promotion of cfle appliccicic to the 

tank of Gangmafl so far as the applicant 3hri Aahesh Devji 

I igurinc at serial no.6 of the order is concerned. rne me a 

no order as to cOsts. 0  

ifl view of tht submissions of the Railway counsel in the case c 

Mahesh L)evji who was similrly situated, the Railways in any Cd 

would have been aware chat they should tciC back the ap1icant 

as £-ialasi at least from the date of the orders of the Iribuna 

In the faces and circumstcJlces of the case, we hold chat it is 

fit case to grant backwages to the applicant with effect from 

17.7.1, which i the date of the order of the Tribunal in thE 

case of illahesh Levi 1. We dIrect accordlngl1'. rn 
6. 	far as the claim of regularisatton is concerned, w 

direct the Railway Administration to regulate the case of Id 

Con td4 
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applicant for regularisatiori in accordance with the relevant 

rules and instrictiOns and as per his position in the relevant 

seniority list as ±<halasi. .t"or this purpose, they shall ignore 

the perioci of absence from June, 91 to 13.11.91 and this will not 

be treated as a break in service. They shall examine the questior 

of regular isatiori of the applicant on the aciove lines and issue 

a Speaking Order within three months from the date of receipt of 

a copy of this order. 

7. 	The above directioas shall be complied with within three 

months from the date of rceipt of a copy of the order. rhe O 
id disposed of as above. No costs. 

(Ixman Jha) 	 (V. Ramakrishriari) 
Member J) 	 Vice Chairman 

hki 

HI 


