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DATE OF DECISION __ 03.08.98
Kanji Jivraj Petitioner
Mre. ~FeHe Pathak Advocate for the Petitioner [s)

Versus

Union of India and Others Respondent

irs. NeSe Shevde Advocate for the Respondent [s)]

CORAM
The Hon'ble Mr. Ve Ramakrishnan, Vice Chairman
The Hon'ble Mr. Baxman Jha, Member \J)
JUDGMENT
1, Whether Reporters of Local papers may be allowed to see the Judgment ¢ ~

e
J

2, To be referred to the Reporter or not ?
g, Whether their Lerdships wish to see the fair copy of the Judgment ¢

4, Whether it needs to be circulated to other Benches of the Tribunal ? J




‘ Kan_]l JinaJI
c/o Magan Jivraj (valveman),
HapPa Rly. Colony,
Quarter No.A/B 175,
Hapa, Post Dhuvav,
Dists Jamnagar. eee Applicant

(Advocates Mre. P.H. Pathak)

VERSUS

le« Union of India
Notice to be served through
Divisional Railway Manager
Western Railway,
Kothi Compound,
Rajkote

2. Asstt. Engineer,
Western Railway,
Kothi Compound,
Raj kote

3. Inspector of Wworks
Western Railway
Hapa. e+« Resgpondents

(Advocates:s Mre N.5e Shevde)

ORAL ORDER

with
MeA./278/32
Dated: 030841928

Per: Hon'ble Mr. V. Ramakrishnan, Vice cChairman

We have heard Mr. Pathak for the applicant and Mr.Shevde
for the respondents.
e The applicant was working as Casual Lapbour kKhalasi under
the Railways, for a number of years. On 22.4.91, an order was
issued as at Annexure A-1 which approved him as Gangman which is
in @ higher scale than that of Khalasi. This order is in the
Qk/ nature of regularisation of the applicant as a Gangman. The app

licant had challenged this order contending that he would prefer
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to continue as a Khalasi and that he should be regularised at
that level. We are told that he continued to function as a
Khalasi till 20.6.71 from which date he hqd;not been working.
Subsequent to f£iling of the OA, the applicant was taken back on
duty as a Khalasi with effect Lfrom 13.11.91 in compliance with
the instructions of the Iribunal dated 24.10.71, &nd we are
informed that he has been regularised at that level since then.
However, the a@pplicant now contends that he should be regularised
as @ Khalasi as per his seniority in that cadre and that he shoul
be paid backwages for the period from 21.6.71 to 13.11.21 during
which time he stated that he reported for duty but was not allow-
ed to function as Khalasgi.

3e Mr. Pathak for applicant submits that the applicant along-
with four others had appra ched the Tribunal in CA/202/21 impug-
ning the same order. In that case, the Tribunal directed that
they should file separate applications and restricted the prayer
only to the first applicant therein who is one Shri Mahesh Devji.
This was disposed of by the Tribunal by its order dte 17.7.21
where it was held that if the applicant did not want to function
in @ higher scale, there is no bar for him to continue in the
lower scale. The Tribunal also had directed the respondents not
to implement this order of 22.4.971 in so far as Mahesh Devji was
concerned who was initially the first applicant and later on the
sole applicant in that OA. Mr. Pathak further says that some
deve lopments took place in respect of Mahesh Devji and that he
was taken back on duty and was also regularised in July, 91 itself
He also submits that a lawyer's notice was also issued to the

Railway Administration in respect of the present applicant stating
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that he also should be allowed to resume duty as kKhalasi as he
was similarly situated as Mahesh Devji. However, the Railway
Administration did not permit him to resume duty tiil 13.11.91.
He was allowed to join duty only on 13.11.91 pursuant to the
interim direction of the Iribunal in this case dte 24.10.91.

He therefore contends that the applicant should be paid wages for
the period of absence namely from 21.6.91 to 13.11.91 and that
his date of regularisation should be according to his seniority
in the cadre of Khalasi and not from 1937 as has been done NowWe
4 Mr. Shevde brings out that the O0A/202/91 was filed in
May, 21 by various parties including the first applicant. This
Tribunal by its order dt. 31.5.91 restricted that OA only to the
first applicant. Mr. Sheyde says that it was incumbent on the
part of the applicant to have moved the court in time instead of
waiting till October, 21. He also brings out that the applicant
has since been regularised and for the periofi for which backwages
are claimed, he is not entitled to the same as he had not worked.
Mre Shevde however agrees that his regularisation as Khalasi can
be done as per the rules and in accordance with his seniority at
that level. He also says that he is not aware of the details of
the case of Mahesh Devji and it would not be proper to hold that
the applicant should be given the same.f;<*ix;' J;325§>Zhe date
of regularisation as given to Mahesh Devji unless it can be
established that he stands on an idencieal footing.

5e We have carefully consicered the rival contentions. In
view of the subsequent deve}opment# which has taken place, the
main relief sought foraﬁggbthat the applicant should not be made

to work as a Gangman has, in fact, been granted, on the basis of
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the interim orders of the Tribunal and subsequently by the
orders of the Railway Administration in regularising him at that
level. We note that after issue of the impugned order dt.
22.4.91 the applicant however continued to work as such till
21.6.91 and he was taken back on 13.11.91. The Tribunal's order
in the case of Mahesh Devji was issued on 17.7.21 and we are
informed by Mr. Pathak that he was taken back by the Railway
Agministration immediately thereafter, and was soon thereatter
regularised as kKhalasi. SO far as the present applicant is
concerned., he had also approached the Tribunal alongwith Mahegh
Devji but was directed to file a separate OA which he did some
four and a half months later. Meanwhile a lawyer's notice was
also issued on 23.9.92 on his behalf, demanding that he should
be allowed to resume duty as kKhalasi. There is sOme controversy
regarding the question as to whether he actually reported for
duty as Knhalasi or note. Mr. Pachak says thet he did report for
duty but was not allowed to perform such duty as Khalasi by the
Railways. The Railway Administration on the other hand submit
that he remained away insisting that he would work only as Kha-
lasi and not as a Gangman. From the reply statement, it is not c
clear as to whether he remained absent without reporting or
whether he reported for duty but refused to work as ap Gaagman.
it is also seen fromPPara 2 of the reply to the MA that the
applicant insisted to work as a Knalasi only and for reasons
best known to him, he did not resume duty as a Gangman. Mre
Pathak says that this would convey that the applicant wanted to
work as a Khalasi but was prevented from doing so.

In view of this statement of the Railway Administration

we hold that he reported for duty but was not allowed to work as
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a Khalasie. .

As a reference was made to the case of Mahesh Devji, we
nad called for the oA/202/91. we find from thet OA that the
same order ¥£;¥r¥y 22.4¢921 was impugned and the Tripbunal disposed
of the same with certain directions dated 17791 We may
reproduce pPara 4 and Para 6 of this orders-

wje have heard Mr. FPoHe pathak, learned counsel for the 3po
licant and Mre. BeR. Kyada, learned counsel for the respon-
dents. Mr. Kyada sees 0O difficulty in allowing the appli-
cant to remain in the rank from which he was promoted and

that the order of promotion can be withdrawn for ever sO fe

4]

s the applicant is concerned."

Para -

— T E—————

%

whe respondents are directed not to implement the order ni
E/840 dated 22.4.71 of promotion of the applicant to the
fank of Gangman so far as the applicant shri Mahesh Devji
figuring at serial no.6 of the order is concerned. Theeea
no order as to costse"
In view of the submissions of the Railway counsel in the case C
Mahesh Devji who was similarly situated, the Railways in any ca
would have been aware that they should take back the applicant
as Khalasi at least from the date of the orders of the Tribunal
In the facts and circumstsnces of the case, we hold that it is
fit case to grant backwages to the applicant with effect from
17791, which is the date of the order of the

Tribunal in the

case of Mahesh Devji. We direct accordingly.

6 S a a the 1 3 . t ¢ iul £ 5
. S0 far as the claim of regularisation is concerned,

wf

1irect tl Rai Ay A foze o .
direct the Railway Administration to regulate the case of tf
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applicant for regularisation in accordance with the relevant

rules and instructions and as per his position in the relevant

seniority list as Khalasi. For this purpose, they shall ignore
the period of absence from June, 21 to 13.11.91 and this will not
be treated as a break in service. They shall examine the question
of regularisation of the applicant on the above lines and issue

a Speaking Order within three months from the date of receipt of
a copy of this order.

Te The above directioms shall be complied with within three

months from the date of rcceipt of a copy of the order. T[he OA

(e L
{Laxman Qha) (Ve Ramakrishnan)
Member (J) Vice Chairman

id disposed of as aboves. NO cOstse
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