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Mernber(A) 

Heard Mr.P.H.Pathak and Mr.N.S.Shevde, learned counsel for the 

applicant and the respondents respectively. 

2. 	The applicant was workin2 as a casual labour khalasi under the 

Railways for a number of years. On 22.4.91, an order was issued as at 
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Annexure A-i which approved him as Gangman which is in a higher scale 

than that of Khalasi. This order is in the nature of reguiarisation of the 

applicant as a Gangman. The applicant had challenged this order contending 

that he would prefer to continue as a Khalasi and that he should be 

regularised at that level. We are told that he continued to function as a 

Khalasi till 20.6.91 from which date he had not been working. Subsequent to 

filing of the OA, the applicant was taken back on duty as a Khalasi with 

effect from 13.11 9 I in compliance with the instructions of the Tribunal 

dated 24.10.91 and we are informed that he has been regularised at that 

level since then. However, the applicant now contends that he should be 

regularised as a Khalasi as per his seniority in that cadre and that he should 

be paid backwages for the period from 21.6.91 to 13.11.91 during which 

time he stated that he reported tbr duty 	but was not allowed 

to function as Khalasi. 

3. 	Mr.Pathak for the applicant submits that the applicant along with four 

others had approached the Tribunal in OA/202/9 1 impugning the same 

order. In that ease, the Tribunal directed that they should file separate 

applications and restricted the prayer only to the first applicant therein, who 

is one Shri Mahesh Devji. This was disposed of by the Tribunal by its order 

dated 17.7.91 where it was held that if the applicant did not want to fImc.tion 

in a higher scale, there is no bar for him to continue in the lower scale. The 

Tribunal also had directed the respondents not to implement this order of 

22.4.91 in so far as Mahesh Devji was concerned who was initially the first 

applicant and later on the sole applicant in that OA. Mr.Pathak further says 

that some developments took place in respect of Mahesh Devji and that he 

was taken hack on duty and was also regularised in July., 1991 itself He 

also submits that lawyer's notice was also issued to the Railway 

Administration in respect of the present applicant stating that he also should 

be allowed to resume duty as Khalasi as he was similarly sItuated as 
~OV Mahesh Devji. However, the Railway Administration did not permit him to 
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resume duty till 1 3. 1 .91. 	He was allowed to join duty only 1 3. 1 1 .91 

pursuant to the interim direction of the Tribunal in this ease dated 

24.10.9 1.1-ic. therethre contends that the applicant should be paid wages for 

the period of absence namely from 21.6A0. 1 to 13.11 .91 and that his date of 

regularisation should be according to this seniority in the cadre of Khalasi 

and not from 1997 as has been done now. 

4. 	Mr.Shevde brings out that OA'202/91 was filed in May. 91 by 

varous parties inc) tiding the first applicant, This Tribunal by its order dated 

31 .5.91 restricted that OA only to the first applicant. Mr.Shevde says that it 

was incumbent on the part of the applicant to have moved the court in time 

instead of waiting ti H October, 91. He also brings out that the applicant has 

since been regularised and for the period for which backwages are claimed, 

he is not entitled to the sathe as he had not worked. Mr.Shevde however 

agrees that his regulansation as Khaiasi can be done as per the rules and in 

accordance with his seniority at that level. He also says that he is not aware 

of the details of the case of Mahesh Deyji and it would not be proper to hold 

that the applicant should be given the same facility including the date of 

regularisation as given to Mahesh Devji unless it can be established that he 

stands on an identical footing. 

Is. 	 We have careflully considered the rival contentions. In view of the 

subsequent developments which have taken place the main relief sought for 

namely that the applicant should not be made to work as Ganginan has, in 

fact been granted, on thebasis of the interim orders of the Tribunal and 

subsequently, the orders of the Railway Administration in regularising him 

at that level. We note that after issue of the impugned order dated 22 .4 .91 
the applicant however continued to work as such till 21 .6.9 1 and he was 

taken back on 13.11.91 .The Tribunais order in the ease of Mahesh Devji 

was issued on 17.7.91 and we are informed by Mr.Pathak that he was taken 

back by the Railway Administration immediately thereafter and was soon 
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thereafter regularised as Khalasi. So far as the present applicant is 

concerned, he had also approached the Tribunal along with Mahesh Devji 

but was directed to file a separate OA which he did some four and a half 

months later. Meanwhile a lawvers notice was also issued on 23.9.91 on 

his behalf demanding that he should be allowed to resume duty as Khalasi. 

There is some controversy regarding the question as to whether he actually 

reported for duty as Khalasi or not. Mr.Pathak says that he did report for 

duty but was not allowed to perform such duty as Khalasi by the Railways. 

The Railway Administration on the other hand submit that he remained 

away insisting that he would work only as Khalasi and not as a Gangmaw 

From the reply statement, it is not clear as to whether he remained absent 

without reporting or whether he reported for duty but refused to work as a 

Gangman. It is also seen from Para 2 of the reply to the MA that the 

applicant insisted to work as a. Khalasi only and for reasons best known to 

him, he did not resume duty as a Gatigman. Mr.Pathak says that this would 

convey that the applicant wanted to work as a Khalasi but was prevented 

from doing SC). 

In view of this stalement of the Rail way Administration, we hold thai. 

he reported for duty but was not allowed to work as a Khalasi. 

6. 	As a reference was made to the case of Mahesh Devji, we had called 

for the 0A1202/91 . We find from that OA that the same order dated 224.91 

was impugned and the Tribunal disposed of the same with certain directions 

dated 17.7.91. We may reproduce Para 4 and Para 6 of this order:-. 

We have heard Mr.P.H.Pathak, learned counsel for the applicant 

and Mr.B.R.Khaya, learned counsel for the respondents. Mr.Kyada 

sees no difficulty in allowing the applicant to remain in the rank 
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from which he was pronioted and that the order of promotion can be 

i'ar for ever so far as the applicant is concerned." 

Para-6:- 

The respondents are directed not to implement the order No.E/840 

dated 22.4.91 of promotion of the applicant rank of Gangman so far 

as the applicant Shri Mahcsh Dcvji figuring at scrialNo.6 of the 

order is concerned. There are no order as to costs." 

in view of the submissions of the Railway counsel in the case of 

Mahesh Devji who was similarly situated, the Railways in any case would 

have been aware that they should take back the applicant as Khalasi at least 

from the date of the orders of the Tribunal. in the facts and circumstances of 

the case, we hold that it is a fit case to grant back wages to the applicant with 

effect from 17.7.91, which is the date of the order of the Tribunal in the case 

of Mahesh Devji. We direct accordingly. 

So far as the claim of regularisation is concerned, we direct the 

Railway Administration to regulate the case of the applicant for 

regularisation in accordance with the relevant rules and instructions and as 

per his position in the relevant seniority list as Khalasi. For this purpose, they 

shall ignore the period of absence from June 91 to 13.11.91 and this will not 

be treated as a break in service. They shall examine the question of 

regularisation of the applicant on the above lines and issue a speaking order 

within three months from the date of receipt of a copy of this order. 

The above directions shall be complied with within three months from 

the date of receipt of a copy of this order. The OA is disposed of as above. 

No costs. 

(P.C.Kannan) 
Member(J) 

(V. Radhakri shnan) 
Member( A) 
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iIember(A) 

Fleard Mr.P.H.Pathak and Mr.N.S.Shevde, learned counsel for the 

applicant and the respondents respectively. 

2. 	The applicant was working as a casual labour khalasi under the 

Railways for a number of years. On 22.4.91. an order was issued as at 
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Annexure A-I which approved him as Gangman which is in a higher scale 

than that of Khalasi. This order is in the nature of regularisation of the 

applicant as a Gangman. The applicant had challenged this order contending 

that he would prefer to continue as a Khalasi and that he should be 

regularised at that level. We are told that he continued to function as a 

Khalasi till 20.6.91 from which date he had not been working. Subsequent to 

filing of the OA, the applicant was taken back on duty as a Khalasi with 

effect. from 13.11.91 in compliance with the instructions of the Tribunal 

dated 24.10.91 and we are informed that he has been regularised at that 

level since then. However, the applicant now contends that he should be 

regularised as a Khalasi as per his seniority in that cadre and that he should 

be paid backwages for the period from 21.6.91 to 13.11.91 during which 

time he stated that he reported Ibr duty 	but was not allowed 

to function as Khalasi. 

3 	Mi Pthak foi the applicant submits that the applicant along with four 

others had approached the Tribunal in OA/202/91 impugning the same 
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order. in that ease, the Tribunal directed that they should file separate 

applications and restricted the prayer only to the first applicant therein, who 

is one Shri Mahesh Devji. This was disposed of by [lie Tribunal by its order 

dated 17.7.91 where it was held that if the applicant did not want to function 

in a higher scale, there is no bar for him to continue in the lower scale. The 

Tribunal also had directed the respondents not to implement this order of 

22.4.91 in so far as Mahesh Deji was concerned who was initially the first 

applicant and later on the sole applicant in that. OA. Mr.Pathak further says 

that some developments took place in respect of Mahesh Devji and that he 

was taken back on duty and was also regularised in July., 1991 itself. He 

also submits that lawyer's notice was also issued to the Railway 

Administration in respect of the present applicant stating that he also should 

be allowed to resume duty as Khalasi as he was similarly situated as 

Mahesh Devji. However, the Railway Administration did not permit him to 
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resume duty till 1 3. 1 I .91 . 	He was a1Ioed to join duty only 1 3. I I .9 1 

pursuant to the interim direction of the Tribunal in this case dated 

24. lO.9i.11e. tlieiethre contends that the applicant should be paid wages for 

the period of absence namely from 21 .6.91 to 1.3.1.1.91 and that his date of 

regularisalion should be according to this seniority' in the cadre of Khalasi 

and not from 1997 as has been done now. 

4. 	Mr.Shevde brings out that OA/202/91 was tiled in May, 91 by 

various parties including the iirst applicant. This Tribunal by its order dated 

31.5.91 restricted that OA only to the lust applicant. Mr.Shevde says that it 

/ 	 was incumbent on the part of the applicant to have moved the court in time 
: 
.. 	instead of waiting till October, 91. He also brings out that the applicant has 
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	 regulauised and for the period for which backwages are claimed, 

his not entitled to the saiie as he had not worked. Mr.Shevde however 

agrees that his regularisatioii as Khaiasi can be done as per the rules and in 

accordance with his seniority at that level, lie also says that he is not aware 

of the details of the case of Mahesh Devji and it would not be proper to hold 

that the applicant should he given the same facility including the date of 

i'egulansation as given to Mahesh Devji unless it can be established that he 

stands on an identical Iboting. 

S. 	We have carefully considered the rival contentions. In view of the 

subsequent developments which have taken place the main relief sought for 

name!y that the applicant should not be made to work as Gangnian has, in 

fact, been granted, on the basis of the interim orders of the Tribunal and 

suhseciuentiv, the orders of the Railway Administration in regukirising him 

at that level. We note that after issue of the impugned order dated 22.4.91 

the applicant however continued to work as such till 21 .6.91 and lie was 

taken back on 13.11.91 .The 1ribunals order in the case of Mahesh Devji 

was issued on 17.7.91 and we are infirmcd by Mr.Pathak that he was taken 

back by the Railway Administration itnniediatelv thercafler and was soon 
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So fir as the present applicant is 

concerned, he had also approached the Tribunal along with Mahesh 1)evji 

but was directed to file a separate ()A which lie did some four and a half 

months later. Meanwhile a lawver1s notice was also issued on 23.9.91 on 

his behalf demanding that hc should be allowed to resume duty as Khalasi. 

There is some controversy regarding the question as to whether he actually 

reported for duty as Klialasi or not. Mr.Paihak say's that lie did report for 

duty but was not allowed to perfbrm such duty as Khalasi by the Railways. 

The Railway Administration on the oilier hand submit that lie remained 

away insisting that he would work only as Khalasi and not as a (}ngnvin 

From the reply,  statement, it is not clear as to whether he remained absent 

' 	without reporting or whether he reported I br duty but refit sed to work as a 

Gaiginan It is also 'eeii twin Paia 2 of the reply to the MA that the 

-'licant insisted to work as a Khalasi only and for reasons best known to 

him, lie did not resume duty as a Gaugnian. Mr.Pathak says that this would 

convey that the applicant wanted to work as a Khalasi but was prevented 

froiii doing so. 

In view of this statement of the Railay Administration, we hold that 

he reported for duty but was not allowed to work as a Khalasi. 

6. 	As a reference was made to the case of Mahesh l)evji. we had called 

for the OAi202i'91 . We find from that Oi\ that the same order dated 22.4.9 1 

was impugned and the Tribunal disposed of the same with certain directions 

dated 17.7.91. We may reproduce Para4 and Para 6 of this order:- 

Para4:- 

We have heard Mr.P.H.Pathal learned counsel Ibr the applicant 

and Mr,B.R.Khava, learned counsel for the respondents. Mi'.Kyada 

sees no difficulty in allowing the applicant to remain in the rank 

i 



from which he was promoted and that the order of proniotton can be 

withdrawan for ever so far as the applicant is concerned." 	/ 

Para-t 

The respondents are directed not to jmplement the order No.E/840 

dated 22.4.91 of proniotion of the applicant rank oiGangtiiafl so far 

as the applicant Shri Maliesh Dc\ji figuring at.scrialNo.ô of the 

order is concerned. There are no order as to COStS." 

In view of the submissions of the Railway counsel in the case of 

Mahesh Ik p who vas similail situjkd the Ra1l%\a i ati\ C5 e ivollid. 

have been aware that they should take back the applicant as Khalasi at least 

from t 	 th he date of the orders of e I ribunal. In the facts and circumstances o f 

rtllC 
casc we hold that it is a ht case t grant 1) ick ; igcs to thc ipplic ml with 

efIetrnl 17791, which Is the date of the order of the 1iibual i the case 

of Mahesh Devj. We direct accordngJy. 

So far as the claim of reguhuisatiotl is concemed, we diieet the 

Railway Administration to regulate the case of the applicant ibr 

regularisutioll in aee.ordaiice with the ielevaiit i ules and instiuetions and as 

per his position in the. relevant seniority list as Khalasi. For this purpose, they 

shall ignore the period of absence from June 91 to 13.11.91 and this will not 

be treated as a break in service. Thev shall examine the question of 

regularisation of the applicant on the above lines and issue a speaking order 

within three months from the date of receipt of a copy of this order. 

The above directions shalt be complied with within three mouths from 

the date of receipt of a copy of this order. The OA is disposed of as above. 

Nocosts. 	 j 

(V.Radhaknshllatl) 

Mew bci'(J) Menibcr( A) 
(• 
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