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AHMEDABAD BENCH
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DATE OF DECISION 03.08.1998
Parshottam Chhagan Petitioner
Mre. ZeHe Pathak Advocate for the Petitioner [s]
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1, Whether Reporters of Local papers may be allowed to see the Judgment ¢ *°
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g, Whether their Lerdships wish to see the fair copy of the Judgment ¢
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Parshottam Chhagan,

¢/o Magan Jivraj (valveman),

Hapa Rly. Colony,

Quarter No. A/B 175,

Hapa, Post Dhuvav,

pist. Jamnagar. eee Applicant

(Advocates Mr. P.He Pathak)

VERSUS ' |

1. Union of India
Notice to be served through
Divisional Railway Manager,
Western Railyay,
Kothi Compound,
Rajkote.

2. Asstte. Engineer,
Western Railway,
Kothi Compound,
Rajkot.

3. Inspector of Works,

Western Railway,

Hapae. «++ Resgpondents
(Advocates Mr. Ne.S. Shevde)

ORA L ORDER

OeAe/396/91

with
MeAo/276/92
Dateds 03.08.98

Pers Hon'ble Mr. V. Ramakrishnan, Vice chairman

We have heard Mr. Pathak for the applicant and Mr.
Shevde for the respondentse

2. The applicant wg working as a Casual Labour Khalasi

under the Railways for a number Of years. On 22.4.91, an
order was issued as at Annexure A-1 which approved him as
Gangman which is in a higher scale than that of Khalasi.

This order is in the nature of regularisation of the appli-
cantsas & Gangman. The applicant had challenged this order

contending that he would prefer to continue as a Khalki and

COn tdo . 3/ .
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that he should be regularised at that level. We are told
that he continued to function as a khalasi till 20.6.91 from
which date he had not been working. Subsequent to f iling of
the OA, the applicant was taken back on duty as a Khalssi
with effect from 13.11.71 in compliance with the instruc-
tions of the Tribunal dated 24.10.71 and we are informed
that he has been regularised at that level since then. How-
ever the applicant now contends that he should be regularised

as a Khalasi as per hisseniority in that cadre and that he

should be paid backwayes for the period from 21.6.921 to

13.11.21 during which time he stated that he reported for
duty but was not allowed to function as Khalasi.

3 Mr. Pathak for the applicant submits that the appli-
cant alongwith four others had approached the Tribunal in

0A/202/721 impugning the same order. In that case, the Pri-

bunal directed that they should file separate applications
and restricted the prayer only to the first applicant there-
in, who is one shri Mahesh Devji. This was disposed of by
the Tribunal by its order dte 17.7.91 where it was held that
if the applicant did not want to function in a higher scale,
there is no bar for him to continue in the lower scale. The
Tribunal also had directed the respondents not to implement
this order of 22.4.91 in so far as mahésh Devji was concer-
ned who was initially the first applicant and later om the
sOle applicant in that CGA. Mr. Pathak further sédys that some
developments took place in respect of Mahesh Devji and that
he was taken back on duty and was also regularised in July,
91 itself. He also submits that a lawyer's notice was also

issued to the Railway Administration in respect of the pre-

contd. -4/-
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sent applicant stating that he also should be allowed to
resume duty as khalasi @s he was similarly situated as
Mahesh Devji. However, the Railway Administration did not
permit him to resume duty till 13.11.91. He was allowed to
join duty only on13.11.71 pursuant to the interim direction
of the Tribunal in this case dte. 24.10.91.

He therefore contends that the applicant should be paid
wages for the period of absence namely from 21.6.31 to
13+11.21 and that his date of regularisation should be acc-

ording to his seniority in the cadre of Khalasi and not from

1797 as has been done now.
4o Mre Shevde bpings out that CA/202/91 was filed in
May, 91bpy various parties including the first applicant.

This Tribunal by its order dt. 31.5.71 restricted that OaA

only tothe first applicante Mr. Shevde says that iw was

incumbent on ghe part of the applican t to hawe moved the

court in time instead of waiting till October, 91. He also

brings out that the applicant has since been regularised and
for the period for which backwages are claimed, he is not

entitled to the same as he had not worked. Mre Shevde how-

ever agrees that his regularisation as Khalasi can be done

as per the rules and in accordance with his seniority at that

level. He also says that he ig not aware of the details of

the case of Mahesh Devji and it would not be proper to hold

that the applicant should be given the samaf%4¢éli 0ﬁ§%527

the date of regulapisation as given to Mahesh uévji unless it

can be estaolished that he stands on an identical footing.

5e We have carefully considered the rival contentions.

In view of the subseqgeent developments which have taken place.

Contde .5/~
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the main relief sought for wes that the applicant should not
be made to work as a Gangman has, in fact, been granted, on
the basis of the interim orders of the Tribunal and subse-
quently the orders of the Railway Administration in regular-
ising him at that level. We note that after issue of the
impugned order dte 22.4.71 the applicant hewever continued
to work as such till 21.6.971 and he was taken back on
13.11.21. The Tribunal's order in the case of Mahesh Devji
was issued on 17.7.91 and we are informed by Mr. Pathak

that he was taken back by the Railway Administration immedia-
tely thereaftef, and was soon thereafter regularised as
Khalasi. Soofar as the present applicant is concerned, he
had also approached the Tribunal alongwith Mahesh Devji but
was directed to file a separate OA which hd did some four
and @ half months later. Meanwhile a lawyer's notice was
also issued on 23.9.71 on his behalf demanding that he shoul
be allowed to resume duty as Khalagi. There is some contro-
versy regarding the question as to whether he actually repor
ted for duty as Khalasi or not. Mr. Pathak says that he did
report for duty but was not allowed to perform such duty as
Khalagi by the Railways. The Railway Administration on the
other hand submit that he remained away insisting that he
would work only as Khalasi and not a@s a Gangman. From the
reply statement it is not clear as to whether he remained
absent without reporting or whether he reported for duty but
refused to work as a Gangman. It is also seen from Para 2
of the reply to the MA that the applicant insisted to work
as a Khalasi only and for reasons best known to him, bBeddid
not resgme duty as a Gangman. Mr. Pathak says that this

would convey that the applicant wanted CO work as a Khalasi

Contde o6/—
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but was preveated from doing so.

In view of this statement of the Railway Administra-
tion, we hold that he reported for duty but was not allowed
to work as a kKhalasi.

(X As a reference was made tO thecase of Mahesh Devji,
we had called for the CA/202/71. We find from that GA that

the same order mamely 22.4.91 was impugned and the Tribunal

disposed of the same with certain directions dated 17.7.91.
We may reproduce Para 4 and Para 6 of this order:-

Para 4:-
"We have heard Mr. P.H. Pathak, learned counsel £ or the
applicant and Mr. B.R. Kyada, learned counsel for the
respondentse. Mr. Kyada sees no difficulty in allowing
the applicent to remain in the rank from which he was
promoted and that the order of promotion can be with-
drawn.for ever so far as the applicant is concerned."

Para 6:-
nThe respondents are directed not to implement the
order no.L/840 dated 22.4.72 of promotion of the app-
licant to the rank of Gangman so far as the applicant
shri Mahesh Devji figuring at serial no.6 of the order
is concerned. There are no order a8s tO costs."

(? In view of the submissions of the Railway counsel in the
case of Mahesh Devji who was similarly situated, the Rail-
ways in any case would have been aware that they should take
back the applicant as Khalasi at least from the date of the
orders of the Tribunal. In the facts and circumstances of
the case, we hold that it is a fit case to grant backwages

to the applicant with effect from 17.Z.91, which is the

Contdo .7/"’




date of the order of the Tribunal in the case of Mahesh

Devjie We direct accordingly.

’?. 350 far as the claim of regularisation is cOncerned,

we direct the Railway Administration to regulate the case

of the applicant for regularisation in accordance with the
relevant rules and instructions &nd as per hhs position in
the relevant seniority list as Khalasi. For this purpose,
they shall ignore the period of absence from June, 91 to
13.11.91 and this will not be treated as a break in servicee.
They 8hall examine the guestion of regularisation of the
applicant on the above lines and issue a Spegking Order
within three months from the date of receipt of a copy of
this order.

8. The above directions shall be complied with within
three months from the date of receipt of a copy of the order

The CA .is disposed of as abovee. NO cOstse.

(Lagman Jha) (Ve Ramakrishnan)
Member (J) Vice Chairman

hki
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The’xHon'ble Mr.

The Hon'ble Mr.

CAT/J/13
CENTRAL ADMINISTRATIVE TRIBUNAL :

AHMEDABAD BENCH

O.A.NO. 336/91 with MeA«/276/92
T A - NO.

DATE OF DECISION 03.08.1998

Parshottam Chhagan Petitioner

lAro SelHe £a thak

Advocate for the Petitioner [s]
Versus

P o Mo
£ g Y

" ;l}{g;ign’;,-_:é% India and Others Respondent

sid gl

‘Mr. N.5% \shevde

Advocate for the Respondent [s}

Ve Ramakrishnan, Vice Chairman

Laxman Jha, Member J)
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Parshottam Chhagan,

¢/o .iagan Jivraj (valveman),

guarter No. A/B 175,

Hapa, Post Dhuvav,

Dist. Jamnagar. ees Applicant

(hdvocates iire Pehe Pathak)

VER3US

1. Union of India
Notice to be served through
vivisional Railway lanager,
Western Railwvay,
Kothi Compound,
Rajkote

2. Asstte Engineer,
western Railway,
Kothi Compound,
Rajkote.

3. Inspector of works,
Western Railway,
Hapae. e+ Respondents

' (Advocates: ¥re Nes. shevde)

ORA L ORDzR

Oodo/396/ﬁl
with
HMene/276/32
bateds 03.08.38

Pers Hon'Rle lkr. Ve Ramakrishnan, Vice Chairman

7'm*%@ have heard iir. Pathak for the applicant and Hr.
Shevde fOr the respondentse

2% The applicant wBs working as a Casual iapour Khalasi

under the Rallways for a number oI years. On 22.4.91, an

order was 1issucd as at annexure A-l1 which approved him as

Gangman which is in a higher scale than thet of kKhalasi.
This order is in the nature oOf regularisation of the appli-
cant«as a Gangmane ihe applicant had challenged this order

contzndin. that he would prefer to continue as a Khalsi and

contde.3/-
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that he should be regularised at that level. Ve dare tol
that he continued to function as a shalasi till 20.6.31 from
'which date he had not been working. sSubseguent co f iling of

the OA, the applicaent was taken back on duty as a Khalssi

with effect from 13.11.71 in compliance with the instruc-

tions of the TIribunal dated 24.10.71 ana we <re informed
o~ that he hus been regulerised ac cthat l:vel since then. How-
ever the applicent now cuniends thet ha shiould be regularisec

as a thalasil as por hisseniority iu that cadre and theat he

should be paid peckwa_es for tne perioa firom 21.6.71 to

13.11.91 during whilen time he statea that he reporteu for

S RS PR e, T DU DO . SPA SIS = vt v 159 1= TRt 102 ek 9 E bl S WL <N

duty put was not allowed to function as shalasi.

3. Mr. fathak for che applicant submicts t(het the appli-
cant alongwith four others 1iad approached the Tribunal in
CGA/202/71 impugning thic same ordere In that case, the Tri-

bunal directed that tney siiould file sepirate apdlications

,-wﬁ{id BT s > CATRY R Mg

and restricted the prayer only co the first appli ant there-
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in, wio is one oshri ishesh pevji. ‘This was disposed of by

the Tribunal by ics order dte 17.7.91 where it was held that
if the applicant did not want to function in a higher scale,'
there is no bar Lor him to continue in ti.e lower scale. ‘The

Tripbunal also had direcced che responasncs not to implement
this order of 22.4.71 in so far as mahesh .evji was concer- | é
ned who was initially the first apolicant and later oan the

szgole a@pplicant in thdt Ws. iir. rachak further se. s that some'

developments tOOK place in respect of rchesh Czvji and that
he was taken back on duty anc was also regularised in July, |

71 itself. Le also submics chat a lawyer's notice wes also

issued to the Railway aduailniswation in respect of the pre-

R s D e
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sent a@pplicant stating that he also should be allowed to
resums duty as khalasl c¢s he was similerly situated as
viahesh Devji. nowever, ch.e Railway administration did not
perait him tO resumz duty till 13.11.31. He was allowed to

join duty only onl3.11.71 pursuant to the interim direction

itz 2 giTA v s ek Mok

of the Tribunal in this case Gte 24.10.91.

e

He therefore contenas that the applicant should pbe paid

wages for the .er.0d or adsence namcly from 21e6.91 to

o
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13»11.71 and that his date of regularisatien should be acc-
orainy to lhils seniority in the cadre of halasi and not from
1797 as has peen done now.

4o bre oshevae bpings out that Ga/202/71 was filed in

-

AR

day, 91bpy various partcies incluaing che zirsc applicante.
‘his Tribunal by its order dt. 31.5.51 rescricted that Ua
only tothe tirst agplicante wmre shevde says that it was
incumbent on ghe part of the applicant to have moved the

court in tims inst=ad o: waiting till October, J1. he also

4
brings out that the apolicunt has since pecn regularised ang 4
= i

4

for the verioa for wi.ich backwages are claimed, he is noc i@

| -
rfire ohevde Low- | 5
ever agrees that his regularisation as Knalasi can oe done |

%

as per tne rules and in accorcance with his seniority at that'

level. lie also says that he is not aware of tho details of

NRASSIELF WP,

the c<se of mchesh Levji and it would not be proper to holg | A

that the epplicant shiould be given the saneef;4alij 0;4:5&7

~ . . . » " - . . » $
the date of regularisation as givea to .iahesh evjiunless it

can be estavlished that he scands on an identical footing. &

AL

5. We have cirefully considered tne rival concentions.

In view oi tlie supseqgeent develoomcnics wnhich have taken place: 5
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the main relief sought for wes that the applicant shoufd not
be made to work as a Gangman has, in fact, been granted, on

the basis of the interim orders oi the Iribunal and subse- - £

guently the orders oi the Railway Administration in regular- é
ising him at that level. We note that after issue of the
impugned order dte 22.4.71 the applicant hewever continued

to work as such till 21.6.71 and he was taken back on

13¢11+21. The Tribunal's order in the cese of sahesh Devji

was issued on 17.7.91 and we ure informed by lkire. £athak

that he was taket back by the Railway administwration immedgia-
tely thereaftef, and was soon thereafter regularised as
Khalasi. oo0ofar as thie present applicaut is concerned, he
hag also approached the Tribunal alongwich mahesh Devji but a

was directed to file a separace Us whici: héd did some Lour

and @ half montis later. umeanwhile a lawyer's notice was

also issued on 23.7.71 on his pehalf demanaing chat he shoulc

be alloieda to resume duty as whalasie. ‘here 1s some coOntro-
versy re _arding the guestion as to wicther he actually reovor-

ted for duty as Khalasi or not. Mr. Pathak says chat he did A
|

report for duty but was not allowed to pcrform such duty és
}

Khalasi by the Railways. The Railway ~dminisctration on the | A

other hand submit that he remained away insisting that he

would work only as Khalasi and not &¢s a Gangman. From the !
reply statementiit is not clear as to whether he remained
absent without reporting or whcther he reported for duty but!
refused to work as a Gangmane. L1t is also seen tfrom Fara 2
of the, reply to the ia that the applicant insisted to work %
as @ Kralasi only and for reasons best known to him, heddid

not resyme duty as a Gangman. LMre. Pachak says that this

would convey that the applicant wanted to work a@s a Khalagi

Contde. -6/-
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)L but was prevented from doing sOe

In view of this statement of the Railway Administra-
tion, we hold that he reportea ftor duty but was not allowed &

to work as a Khalasi.

4 As a rcference was made to thecase of siahcsh vevji,

we had callea for the Uns/202/71. We findg from that G. chat
g
- the same order memely 22.4.J1 was imougned and the Tripunal

disposed of the same with certain directions dated 17731

We may reproduce Para 4 and rara 6 of this orders- )

Para 43— 1
"ie have heard Mr. 2P.H. Patiak,learned counsel f or the 5

applicanc and rr. oeR. nyada, lzarned counsel for the

respondents. r. Kyada sees no diificulty in allowing
the applic.nc to remain in the rank from which he was
promoted and that che orcer of nromotion can be with-

‘drewn.£or ever so iar cs the aovplicanc is concerned."

Para 6:-

‘nhe respondencs are cirected.pot to implement the . . =

_order no.s/840 dated 22.4.72 of oromotion of the app-

licant to the rank of Gangman so far as the applicant

shri sahesh Devji figuring at serieal no.6 of the order

A

s ot
R

M~ 4 i

"%y, M is concerned. There are no order as to costss" S

; 1N | L 4 . : E

{ I In view of tle submissions oL the Railway counsel in the |
Vg Al
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cuse Of iahesh Devji who was wsimilarly situated, the Rail- |

ways' in auy case would have been awere that they should cake

back the apolicant as kKhalasi at least from the date or the Py

orders of the Tribunal. In the facts and circumszances Of ¥

raif

o

t backwages

: the case, we hold that it is a fit case to

4 to the epplicant with effect from 17.Z.91, whigh is che

CO[’ltd- . 7/"
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date of the order of the Triounal in the case of l“lahesﬂf_»..f

Devjis. wWe direct accordingly. .- o L
T. " 50 far as the claim of regularisation is concerned,
we direct the rRailway administration to regulate the case
of the applicentc for regularisation in accordance witii the
relevant rules ana instructions &nd &s per hhe position in

o the relevant seniority list as khalasi. ror this purpose,
they shall ignore the period of apsence from June, J1 to
13..11.31 and this will not be treated as a break in scxvice.‘t
They shall examine the guestion of regularisation ot the
applicant on the above lines and issue a oregking Olrder

_wltblq three months from the date of receipt of a copy of

8. h‘e}‘:“ anove directions shall be comgplied with wicthin ’
{

-~

<«'r<
three months frou the gate of recedipt of & copy O- the oraerj

The Gaid! disposed of as abovee. NO cOstse
\ sd/- - sd/- =
(Lagman Jha) (Ve Ramakr ishnan) -
ilember (V) Vice Cnairman |
hki |
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g CENTRAL ADMINISTRATIVE TRIBUNAL
: AHMEDABAD BENCH

R,A.No0.07/1999 in

O.A.NO. 396/91
PRI

DATE OF DECISION 25.3.1999

Union of India & others

v
\
.',:i R sl ‘“i’.‘%‘
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U Mrs NS, Shevde

A %\
g A N,

Petitioner i

Advocate for the Petitioner [s)

% Versus 1
/s[.; ‘
ttam Chhagan Respondent
Advocate for the Respondent [s]
w - -ORAM
The Hon'ble Mr. V. Ramakrishnan, Vice Chairman

The Hon'ble Mr. Laxman Jha, Member (J)



1.Union of India
Notice to be served through ¥
Divisional Railway Manager
Western Railway
Kothi Compound
Rajkot.

2.Asstt, Engineer
Western Railway
Kothi Compound
Rajkot,

3.Inspector of Works
Western Railway

Hapa. Applicants
(original
Respondents)
Adovcate-

Mr., N,S, Shevde
. Versus

‘*ﬂ,,Péréhqﬁtam Chhagan

+ C/o. "Magan Jivraj (Valveman)
' wdapa R;y. Colony
ie 'ﬁﬂnuarte;{No. aA/B 175,

ﬁ?;fﬁkl‘vﬁﬂapa, Post Dhuvav :

4% .04, " Dist, Jamnagar Opponen

A o Jhy (origina
Applicant)

REVIEW O8DER
IN
R,A, NO,.,07/1999

in
0.A. No.396/91 |

|

Dated Js 3-/9"

Per Hon'ble Mr, V, Ramakrishnan, Vice Chairmang
MA/193/99 may be allowed,
I have seen RA/07/1999 which seeks review of

our orders in OA/396/91 dated 3.8.98. The Review
Applicant seeks reconsideration of the award of back-
wages for the period from 17.7.91 which is the date
of the order of the Tribunal in the case of one
Mahesh Devji till 13,11,91 which is the date on which

the original applicant was taken back in service as a

0003
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Khalasi, The Railways now contend thaﬁt%he original
applicant had not worked during the relevant period,
he should not have been given back wages on the
principle of no work no pay. It is the stand of the
review applicant that original applicant had remained
absent from 21st June 1991 to 13,11,1991 on his own,
Mr, Pathak for the original applicant had contended

i

that he had reported for duty but was not allowed
to perform such duties as Khalasi by the Raillways.
After considering all aspects, the Tribunal came to
the finding that the original applicant had regorted
for duty but was not allowed to work as a Khalési and
accordingly he was held entitled to back wages from
17.7.91 which is the date of the decision inithe case of
one Mahesh Devji who was similarly situated as the
original applicant., The present contention raised by

m«-’-b:...,,
“thé réﬁlnw applicant had already been taken into
‘\i

¥account by the Tribunal while rendering its orders.

Ay
-

‘~Th3gg gg therefore no error apparent on the face of
o "«r‘ ’~" l{ e
the record The Review Application 13 rejected,

4:,; As the 0.A, was disposed of by a Bench consisting
of myself and Hon'ble Mr, Laxman Jha who has since been
transferred to Patna Bench, the file alongwith my views

as expressed above may be forwarded to him for recording

his views, _S’o// P
. -
(oY T " 1 (V.Ra‘/makrishnan)
> (Y Vice Chairman
e 1yed }yy PPA1
e X3 R GY
PIE Compared by
A Rl (Z{S{ I
True Copy
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Sect Ci%eer (J)
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Review Application No,7/99

ORDER

Hon'ble Mr.lakshman Jha, Member (J):-

The original applicant has been allowed
back wages for the period as mentioned in the drder

-passed in O.A, @fter due deliberation and consideration
of the rival contentions of both the parties, “there

is no error apparent on the face of the record, The

exercise of the judicial discretion in pafticular

facts and circumstances, wrong application and

interpre_tation of law/rules and violation of principle'
“ “ éf patural justice seldombﬁzﬁfJ within the purview

of "review as provided under order 47 Rule 1 of CRC,

The remedy, if any, lies same where else, Accorgingly,
I agree with the view as expressed by the learned
Vice-Chairman Shri v.Ramakrishnan that the Review
Application be rejected, Order accordingly.
EN
( Lakshman Jha )
MES, Member (J)




