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NO. 393 3F L1. 

Date : 24.1.lU 

per 	Hon' ble Mr.R.C.Bhatt 	JudicjI Nnrooer 

This application urca 3ection L) ofi the 

Administrative Tribunals ACt, 1935, is filed by the 

epplicrit .3ar i ,Dr Artisen IKhalasi, serving at Gacidhidbao, 

challenging the impugned order of transfer, annexure-A/i 

dated 13th November, 1991, passed by the respondent 

No.4, transferring the applicant to Phulera, and 

further praying to uash and set aside Lhe order of 

tranìsfer and to restore the app1tcot ith all 

conseuential benef its at GandhLcbna. Uha oronds on 

which this imp qnect order-An aexure-A/ 	is challenged 

I 
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are that the said order is rnalafide and with ulterior 

motive, violative of the poLicies of the respondents 

and it amounts to victimisation. The applicant has 

attacked the ipugned order of transfer on the grounds 

17,1 to 'G', mentioned in the application. The respondents 

have filed the reply denying the allegations made by 

the applicant. The respondents have denied that the 

order of transfer is either bad, illegal, arbitrary, 

or malafide or made with any ulterior motive as alleged 

by the applicant, 

2. 	 The applicant has mentioned in ground 'A', 

that the applicant had filed earlier 3.A./320/91, 

along witi. M.A.No.309/91, challenging the order of transfer 

of the applicant and this Tribunal by its judgment 

dated 29th August, 1991, had allorjed the application 

of the applicant and therefore, it is not open for 

the respondents to serve upon the applicant the same 

order which was challenged in the earlier application 

and therefore, the impugned order of traisfer dated 

14th August,1991, is nonest, illegal, bad and is without 

any authority of law and reuires to be set aside. 

It is pertinent to note that the impugned order of 

transfer, Annexure-A/l, 	€r: challenge is not dated 

14th August, 1991, but is dated 13th November,1991, 

admittedly served on the applicant on 15th November,1991. 

The earlier D.A./320/91, is decided b/ this TrIbunal 

on 29th August,1991, produced at Annexure-A/3, by the 

applicant, 	 The said order shows very 

clearly that as no order of transfer was served on the 

applicant and what was served was a letter dated 

21st August, 1991, which was an order of re3vin him1  
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on transfer and hence for want of service on the 

applicant of order of transfer the O.A. was allowed on 

the ground that the intimation order served on the 

applicant could riot be a substitute of a regular order 

of transfer. Thereafter, the applicant filed D.A,/329/91, 

chatleaginq the order of transfer dated 14th August,1991, 

and it was held b/ this Tribunal in its judgment dated 

9th October, 1991, that the respondents could not act 

nn the same transfer order dated 12/14th August, 1991, 

whei the applicant has gone to resume the duties at 

Gandhidham in persuance of the Judgment of the Tribunal 

of 3.A./320/91. As the said transfer order dated 

12/14th August, 1991, served by the respondents on the 

applicant had become nonest and unenforceable 

therefore, the same was Luashed and set aside. Therefore, 

it is not the transfer order dated 12/14th August, 1991, 

which is under challenge in this O.A., but it is a 

transfer order dated 13th November, 1991, which is 

under challenge, and  therefore, there is no substance 

in ground N3., of the applicatIon The learned advccaie 

for the applicant submitted that this is the third 

J.A., which is filed by the applicant on the ground of 

transfer and therefore, it amounts to a repeated transfer 

which should be held as illegal and unreasonable,: 

This submission cannot be accepted because as observeda ve  

the first 3.A./320/91, was allowed on the ground that 

the transfer order was not served on the applicant and 

the second :J.A./320/91, was allowed on the ground that 

the transfer order dated 12/14th August, 1991, has 
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become nonest, 	erefore, this order danr-tot be cosidéred 

as repeated transfer. 

3. 	 The applicant has mentioned in Ground -1 01 , 

of his application that the order of transfer is illegal, 

bad and violative of 	cJ;I policy in asmuch as 4th 

Class employee or low paid employees are not to be 

traisf erred uless there being special reason. Learned 

advocate for the applicant has submitted that the 

applicant is sought to be transferred from Gandhidham 

to Phulera, which is 600 to 700 Mms. away, and submitted 

that there is no speeial reason, whatsoever, justifring 

abnormal transfer of the applicant. The respondents 

in the reply have contended that the transfer order 

has been issued in the interest of justice and the 

applicant has been given all the facilities of the 

transfer and it is not illegal or arbitrary or malafide. 

It is also mentioned by the respondents that the applicant 

- has been serving at the verr station for the last 

twenty years and wants to retire from the same station 

after 	eight years, but the department wantshis 

services, at the another place in  Lhe interest of 

Administration so that his ability can be used in the 

other station and every right of the applicant has been 

protccted and he is entitled to all the benefits under 

the Rules. The applicant is governed by the service 

conditions of the Railw' Establishment Manual, and 

he is a permanent Class IV employee serving at t-  e same 

Station since-last twenty years. Learned advocate for 

the respondents submitted that the transfer is made by 

the competent authority arid that too within the same 

Division, and the applicant is serving in a transferable 



job and that the transfer is neither reasonable, illegal 

nor under the Rule or policy. Learned advocate for 

the applicant relying on the decision in B.Vardha Rao 

Versus State of Karnataka and others, A.I.R. 1986-

Supreme Court-1955, submitted that the transfer of the 

applicant is neither reasonable nor fair and he drew 

my attention to para-6 of t;e judgment. It is held 

by the HOn' ble Supreme Court in this decision that - 

t*On cannot but deprecate that freuent, unscheduled and 

unreanonable tra-isfers can uproot a family, cause irre-

parable harm to a Government servant and drive him to 

desperation. It disrupts the education of his children 

and leads to numerious other complications and problems 

and results in hardship and demoralisation. It therefore, 

follows that the policy of transfer should be reasonable 

and fair and should apply to everybody equally. But, 

at the same time, it canot be forgotten that so far as 

superior or more responsible posts are concerned, 

continued posting at one statioi or in one department of 

the Government is not conducive to good administration. 

It creates vested interest and therefore, we find that 

even from the British times the geerai policy has been 

to restrict the period of posting for a definite period. 

tWe wish to add that the position of Class III and Class 

(\1 	 IV employees stand on a different footing. We trust 

that the Government will keep these considerations in 

view while making an order of transfer." 
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S 

In this case before the Hcn'ble Supreme Court, the special 

leave petition was tiled challenging an order of transfer 

of a Government servant made by the authority other than a 

Government itself and the point was whether it was appeala-

ble before the Government under Rule-19 of the Karnataka 

Civil Services (Classification, Control and Appeal)Rules, 

1957. The special leave petition was dismissed. Their 

lordships held that the transfer is always understood 

and construed, as incident of service. It was also observed 

by their lordships that the transfer of a Government 

servant who was appointed to a particular cadre of 

transferable posts from one place to another is an 

ordjnarr incident of service and therefore, does not 

result in any alteration of any of the conditions of 

service to his disadvantage. It is also observed in this 

decision that a Government servant is liable to be 

transferred to a similar post in the same cadre whtch is a 

normal feature and i cident of Government service and no 

Government servant can claim t: remain in a particular 

place or in a particular post unless, of course, his 

appointment itself is to a specified, non-transferable post. 

in the instant case, the post held br the applicant is 

a transferable post and the transfer does not result in 

any alteration of ayof the service conditions to his 

disadvantage. it is not shown how this transfer is 

against any RuLe or policy of the Rsilway department. 

The learned advocate for the applicant submitted that 

the applicant has a large family of 13 members aid there 

are 9 daughters in his family, and the family will be 

adverselT affected by this transfer. The learned advocate for 

the respondents submitted that the applicant is at one 

. . 2 !__, • • • 

p 
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tatin since long about twenty years ano now transfer 

is made. It wuld not amount to a freuecit tranter 

as alleged by the applicant nor would it be  unreasonable 

and there is no uestion of i:rrepairahle harm to him 

and the decision relied by the applicant does not help him. 

I agree with the submission of the 1eared advocate for 

the respondents that the applicant being at one station 

since lo:)g aia now that he is transferred in the interest 

ot Acministratio without any Cisadvantage to him cannot 

be coisidered as unreasonable or unfair. No doubt the 

applicant is a Class-IV employee but the impugned order 

cannot be considered to be unreasonable or u'ifair. I 

hold that the aecision cited by the applicant does not 

h6lo him. 

4. 	 The learned advocate for the applicant also 

relied on the decision in automotive tianufactures Ltd. 

Versus Nanalal panachad Vakharia and another, - 1978 (1) 

Service Law  Reporter, p.307. This is the decision ot the 

S , 

	

	ourt. The question involved in that matter was 

whether there was an implied Cnditio.i in an oral contract 

of employment obliging the resoorident workman who joined 

the services of the petitioner Company as Accounts Clerk 

ii 1962, at a s:nall monthly salary to submit to a transfer 

to a branch of the empl:'yer Corporation in some other 

town or city. In that case, admittedly tra isf erability 

out of the ity was not an express 	condition of service 

and therefore, it was held by the High Court that one 

cannot ascribe to the respondents, a lowiy paid employee, 

such a desire to subject himself to transfer to a branch 

ouside the city. Learned advocate for the applicant 
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submitted that the applicant is also a lowly paid 
be 

employee and he would/ ruined if - he is transferred as 

he has a large family. The decision relied on by the 

applicant does not apply in this case because it is 

a admitted fact that the applicant is serving in a 

transferable job, and therefore, he is liable to be 

transferred to a similar post in the same scale and 
that is 

an ordinary incident of service. The fact that 

the applicant has a large family will not make the 

transfer or unreasnable or unfair, and therefore, there 

is no substance in ground no4,'31 , of the application. 

5. 	1 have also exaininect the grounds 'D' and  

and I do not find any substan2e in these two grounds also. 

The respondents have contenued in the reply that the 

applicant has still, eight years to serve and he is at 

one station for a verr long time, and there is no breach 

of any statutory rule. The learned advocate for the 

applicant has also not established that there is any 
any 

breach of statutory rule. The question of quarter referred 

to in ground 'E' also can not be considered as a factor 

holding transfer unreasonable,, There is no ground 'F' 

mentioned in the application. 

6.. 	The applicant has mentioned in ground '0' that 

when he pointed out his claim for prom tion and also 

irregularities aid illegalities, made by the respondents 

permitting a mad person and a persdn phvsicall.y not 

fit to be promotc1 to a higher post, from the post of 

Khalasi, and when these facts went higher in the minds 

of the respondents aid one Mr.Harbdaslal, who is 
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an interested person in the promotions made aöngwith 

ngineer Mr.Meena and along with one another made 

a conspiracy by a special meeting against the applicant 

and decided that the applicant should be driven out in the 

manner possible for them. And this abnormal act or 

transfer is made. The appiiaait in rara-6, ot the original 

applicatio whIch relates to the facts of the case has 

stated that though he has passed the test for promotion 

to a higher post of Welding Assistant in the year 1979, he 

was denied the promotion to a higher post right from a 

date of his initial appointment i.e., 1962. He has also 

alleged that he has made various efforts by representations 

and oral reuests that he should be promoted to a higher 

post but the respondents did aot paiy any heed to it. 

He has also alleged that he was promoted on a temporary 

basis for one year to the higher post of welder Assistant, 

for a period from August, 1983 to Augast, 1984, but 

again he was reverted to the post of Rhalasi. He has 

mentioned further in this para that ,ne had made many 

representations in the year 1986, 1933, 1990 anl 1991, 

collectively pr oduced at Annexure-A/2, stating his 

grievaac giving the names of persons out of whom one 

was mad and another physically not fit to whom the 

respondents gave promotion. The learid advocate for 

the applicant submitted that it was due to these facts 

of the representations produced at Annexure-A/2, which 
their 

mae the respondents to get/ternr high and thereafter 

the big headed persons of the respondent department had 

a meeting so as to see that the applicant is driven 

out of the job and as a result of this, the applicant 

has been transferred. The learned advocate for the 

respondents submitted that none of the allegations made 

by the applicant in this apolication is established 

. . . 1 1 , . . 



arid there is no malafide act on the part of the 

respondents in transferring the applicant. 

7. 	 Learned advocate for the applicant submitted 

that the words used in the reply para-2, by the 

respondents, 11Ge erally bias, or malafide intentions 

are alleged when a transfer is made but without giving 

any positive proof, the same cannot be believed.....", 

reflects the mind of the respondents against the 

applicant. He submitted that the applicant takes 

exception to this irresponsible statement. I have 

examined this contention of the respondents in para-2, 

of the reply. This contention only shows that whenever 

there is any order of transfer, the person challenging 

the tra:isfer alleges bias or malafide intention 

against the transferring authority, but without giving 

any positive proof the same can lot be believed. This 

contention cannot be said to be reckless and the 

applicant could not take this contention of the 

respondents as exception. 	It cannot be deniec that 

the allegations of malafides have to be proved. Mere 

assertion is not sufficient. It is held in the decision 

in State of Bihar and Another Versus Shri P.P.Sharma and 

Anr. J.T. 1991 (2) SC - p.147, that persons against whom 

malafide or bias is imputed should be impleded as the 

parties to the proceedings arid given an opportunity 

to meet those allegations. The applicant though has 

made allegations against one Mr.Harbanslal and one 

Engineer Mr.Meena, they are not joined as parties. The 

learned advocate £ or the respondents rightly submitted 

. . .12. . . 
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that the present respondent who hea filed the reply 

cannot have any knowledge about these allegations made 

by the applicant against Mr.Harbans1al or against 

one Engineer Mr.Meena. He submitted that there is no 

malafide or ulterior motives involved nor there is 

arty malafide intention of the department in transferring 

the applicant. 

S. 	 Learned advocate for the applicant further 

submitted that what standard of proof is neeessary to prove 

"malafide". He submitted that abnormal attitude should be 

considered as a malafide aciori. He submitted what 

proof of malaf ides can be expected from Class-IV, 

servant and accordig to him standard of proof reuired 

from a person like the applicant would not be the same 

as expected from a higher officer. Now let us examine 

the applicant's complaints/representations, collectively 

filed at Annexure-A/2, and whether these documents 

establish malafides on the part of the respondents 

in traisferring the applicant. 

9. 	 The applicant has produced eiqht anriexures 

collectively as A/2. The 1st is letter dated 14th April, 

1986, to the D.R.M., Ajmer, in which the applicant 

has made a complaint regarding his promotion, pay fixation, 

and payment of dues and he has mentioned in it that 

I 	 since four years he is baging for justice but no progress 

was made. He has further mentined that if justice was 

not done to him he will be compelled to file suit in 

the Court. It is not averred in this application what 

. . . 13 , . . 
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was the reply given to him to this complaint. This 

is a dispute regarding his promotion and fixation and 

payment of dues which according to him, he is asking 

since last four years. This complaint has no nexus with 

the alleged transfer, which the applicant mentions in 

his ground - IC'. This document does not show that the 

transfer of the applicant is made with a ulterior motive. 

The eext document produced by him is un-dated. It is 

addressed to senior D.M.E./Ajmei. This is also with 

regard to promotion, reversion, etc. This letter shows 

that according to the applicant he was promoted in 1983, 

though he was declared passed as Welder on 23.3.1979. 

He also made a complaint that his payment as Welder was 

converted to Art.Khalasi wase. He has reuested by this 

letter to the authority to give him the work of the 

Welder in the Cadre of 1elder and the payment of Welder. 

This letter wLa hardly be considered to suggest any 

malafide on the part of the respondents in transferring 

him. The applicant has produced three copies of the 

letter dated 10th June, 1991, addressed to The General 

Manager, Wes tern Railway, Churchgate, Bombay, respondent 

No.1, These are the three copies of the same date at 

Item No. 3, 4, 6, and 7. It is a complaint by three 

persons including the applicant that, these three persons 

were called to appear in the trade test and the result was 

notified on 27th May, 1991, in which the sigriaturies of 

this letter were declared failed, while one Mr. Balkrishan- 

Singh, who appeared in the trade test was declared pass, 
person, 

though according to the applicant, he was mentally derangd7 

. . . 1 4. . . 
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unable to do any act, According to the signaturies 

of this letter this position is verj filed from the 

service recoro and medical certificates submitted by 

Shri Balkrishaasingh. It is also mentioned in this 

COrnplain that DR inquiries have been held against 

Shri Balkrishansingh and his two years increments has 

been stopped. The learned advocate for the applicant 

submitted that this Balkishansingh was a mad person, 

not physically fit to be promoted and this fact of the 

applicant made the respondents to get their temper high 

and thereafter the big headed persons of the respondent 

department had a meeting so that the applicant is 

driven out of the job. The applicant has mentioned in 

ground-'C', the name of Mr.Harbaislal, and one Engineer 

Mr.Meea, who held a special meetig and a conspiracy 

was made aginst the applicant. As observed earlier 

there persor are 	joined as party. No allegation 

is made against the person whD has transferred the 

applicant more-over there is nothing to show in the 

record if any reply was received by the applicant from 

the respondents. 	 There is also nJthing 

on recoro. to show that the allegations made in this 

letter were true. 	There is also no evidence to show 

that on receipt of this letter dated luth June, 1991, by 

the respondent n0.1, arid others whom the copies were 

sent conspiracy was made as alleged by the applicant 

to transfer him. No documentary evidence is produced 

to show, whD received this letter. Moreover, there is 

no a11egatio.s in this letter dated 10th June, 1991, 

. • . 15 • . • 



against any officer but the reLuest was only to make 

or arrange inuiry in this matter. Therefore, from 

this letter it cannot he said that the applicant was 

a victim of any alleged conspiracy between the persons 

alleged in the appli2ation. This letter also shows 

that the applicant and two others who were signaturies 

of this complaint were declared failed in the trade test, 

and if the grievance was that there were some irregularities 

or illegalities in failing them in the trade test, it is 

upto them to take proper action, according to the Rules, 

But it has no nexus with the alleged transfer. 

10. 	Then the next letter is dated 3rd August,1991, 

which also bears the signatures of the applicant and 

two others, in which also it is mentioned that one 

fellow worker who is mad and certificate issued to him 

by the Doctor, has been promoted. In this letter, the 

reuest made by the app1iaut and two others is to 

consider their reuest to take trade test at Mechanical 

Grade-ILtrd, acid if the action is not taken, these persons 

would go on huger strike on due date. So, this letter 

was in the form of rejuest to take test of the oersons 

who have signed the letter dated 3rd August, 1991. If 

nothing is done 1:' this matter, it is for them to 

agitate the uestion ot promc)tiofl or trade test as per 

Rules. But from this letter, it cannot be concluded that 

this was a letter instrumental to his tran3fer and no 

malafide could he inferred on the strength of this letter. 

The other letter item No.3, is also a copy of the sauie letter, 

dated 	th February, 1983. These documents show that the 

. . . 1 6 . . . 
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applicant has not been promoted because he has not 

passed the trade test and his grievance about the 

promotion cannot be tagged with a uestion of transfer. 

Having considered all these documents, I find no 

suostance in the allegations made in para-6, of the 

application nor in the ground-'C', of the application. 

The allegations of malafide are serious allegations 

which reuire proper proof, even if the person like the 

applicant is a Class-IV, servant. 

The learned advocate for the applicant also 

criticised the contention of the respondents in the 

reply in which the respondents have mentioned that the 

applicant has been serving in the very station for the 

last twenty years, that he has still eight years to pass 

before retirement, and the department wants his services 

at another place in the interest of Administration so 

that his ability can be used in the other station, 

nd therefore, his transfer has been done. The applicant 

is working on the post since years and if he has a 

dotless carrier, and if the respondents want: to 

utilise on the other station by transferring him, there 

is nothing wrong init. The applicant can only get 

promotion if he passes trade test or viva-voce, according 

to the Rules and if he has iot passed the same, he 

can not attack the transfer order on the grounds of 

ma 1 a f ides. 

The learned advocate for the applicant al io 

submitted that the transfer of the apolicarit is in violatio:I 

.17. 
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of Industrial Disutes Act, Section-25 (T) 	it 

is an unfair labour practice. Unfair labour practice 

is defined in Section-2 bra), of the Industrial Disputes 

Act, which means anj of the practices specified in the 

5th schedule. Learned advocate for the applicant 

submitted that if the employer commits any unfair labour 

practice he is punishable uncLer Section-25 (U) of the 

Industrial Disputes Act, ann the applicant has acté4 

in contraversjoii of Section-25-T of the Industrial Disites 

Act, which action is punishable. No such specific ground 

is taken in the apølication. However, even if these 

arguments are considered, the same have no merits. He 

invited my attention to Schedule- 5, item No.7, which deals 

with transfer of a workman malafide from one place to another 

under the guise of following management policy. 

13. 	 In this connection the learned advocate for 

the applicant relied on the decision in Kerala Rubber 

and Reclaims Limited and others Versus P.A.Sunny, 

reporteci in 1939 (3) 3LR, page No.359. The uestion 

in the matter was about the jurisdiction of the 

Civil Court to entertain the suit, regarding the dispute 

under Section 2 (K), 10 and 25-T- of Industrial Disputes 

Act, 1947, and it was held that the Civil Court has no 

jurisdiction to entertain the suit. In that case also 

an order of transfer was challenged on the ground of 

malafides, victimisation and unfair labour practice. 
the 

The relevant Sections of/Industrial Disputes Act are 

0 0 . 1 8 . . . 
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ciscussed in the judgment. This decision on the 

contrary goes against the applicant that the right 

and the remedy have been provided under the Industrial 

Disputes Act, in the matter of malafide transfer by the 

management and therefore, the jurisdiction of the Civil 

Court is barred. The applicant want to rely on the 

ground which was not taken in the application. He may 

raise Industrial Dispute under I.D. Act, and his remedy 

would be before the Labour Court, If he succeeds in raising 

Industrial Dispute. Thus the argument advanced by 

learned advocate before this forum has no merits. 

14. 	The learned advocate for the applicant has als 

relied on k..ne Judgment in P.Periyaswami and others 

Versus Union of India ann others, 1989 (7) S.L.R. Page.203, 

Central Administrative Tribunal, Madras. The applicants 

in that case were a Farm Hands in the Military Farm House 

in Madras and they challenged the order of transfer 

transferring them to Secunderabad on the ground of 

malafide. Their main allegation was that the order was 

issued at the instance of the 4th respondent in that 

case, and the orders were issued by the 3rd respondent 

only on the advice of the fourth respondent against 

whom the charge of malafide had been alleged. It was 

ç
Y 	 also their case that they belonged to the non-transerable 

category. It was established in that case that the 

posting order issued by the third respondent did 

ref err to a letter written by the fourth respondent dated 

10th April, 1989. The applicants in that case had made 

representations to the third respondent bringing to his 

notice the behaviour of the fourth respondent in dealing 



- 19 - 

with the farm hands. It was urged that the persons 

who are non-transferable, should not be displaced and 

thrown into another area in a completely different alien 

place, and thdt the transfers were more in the nature 

of punitive action. Considering the documentary evidence 

on record, the Tribunal held "these are not transfers 

simoliciter purely on administrative grounds. The 

mass of evidence placed before us by the learned 

counsel which has gone u'irebutted both in the counter 

filed on behalf of the fourth respondent and b7 the 

counsel who appeared for thn fourth respondent, as also 

on the nature of the representation made by the 

applicants and the letter dated 10th April, 1939, sent 

by the Lourth respondent, all make it clear that the 

transfers ordered are not on administrative exigencies." 

The representations made by the applicaits were also 

returned to the sender by the postal authorities, with 

the endorsement "refused'1. It was therefore held that 

there was malafide act on the part of 4th respondent 

in suggesting transfer to the third respondentvide his 

letter dated 10th April, 1989, and therefore , that 

order was 5uashed. 

The documents which are placed in this matter 

before me, do not prove any malafides against the 

respondents, and the above decision, therefore, does not 

help the applicant. 

It is also submitted by the learned advocate of 

applicant that the order of transfer is 	'lourable exercise 

of power by the rescondents. here is no suhstace in this 

submission. The learned advocate for the applicant 

. .20. . 
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submitLed that the respondents have filed a Caveat 

in this case to oppose the admission ihich shows malafide 

intention of the respondents. The learned advocate 

for the respondents submitted that the respondents 

were etitled under law to file Caveat arid it Cannot 

be termed as the malafide act. I agree with him that 

the Caveat Application filed by the respondents would 

not suggest any malafide against applicant. 

17. 	So far the grounds- 'I)' to 'C' are concerned 

I find no substance in any of those grounds. The act 

- 	 of transfer is not a punishment or victimisation. 

The applicant has also fi1ed to establish that there 

is any violation of statutory Rules. The law on this 

subject hs been well settled by the decisions in 

Gujarat Electricity Board Vs. Atmaram Sungomal 

in A.I.R. 1939 SC - Page. 1433,, Union of India Versus 

H.I.Kirtania, A.I.R., 1989, S.C. Page. 1774, and 

in the case of Mrs. Shilpi Bose and ors. Vs. State of 

Bihar arid o:s. 1391, S.C. Page. 532. The learned advocate 

for the respondents also relied on these decisions. 

it is held in these decisions that the Courts should 

not interfere with the transfer orders which are made 

in the public interest and for administrative reasons, 

unless t1-  transfer orders are made in violation f any 

mandatary statutory Rule or on the ground of malafide. 

The transfer is an incident Of a service and not a penalty. 

In this case I am not satisfied that the transfer is 

made against any mandatary statutory rules or 

that it is the result of malafides on the part of the 

respondents. 
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I, 

18. 	The learned advocate for the applicat also 

referred to Article-21, of the Constitution of lidia, 

which says that no person shaiLL be deprived of his 

life or personal libertr except according to procedure 

established by law. He submitted that there was 

violation of Article-21, of the Coistitution of India, 

in this case. He relied on the decision of the Workmen 

of the Food Corporation of India, Vercus M/s. Food 

Corporation of India, A.I.R. 1985, Supreme Court, page.670. 

In that case, the Union of the workmen had protested 

against the illegal actioTi of the rnaagement allegiig 

that apart from being al ucfair labour practice, the 

chaAgeover was illegal and vindictive and rhalicious 

in character. An iiiciustriai dispute in this behalf 

raised by the Union was referred by the Central Government 

to the Industrial Tribunal, under Section-iC, of the 

Industrial Disputes Act, for adjudication. The Tribunal 

negatived the claim of the workmen and made the award 

to that effect: against which the matter was taken 

to the lIon' ble Supreme Court. It was held that the 

anti-labour practices must be thwarted or nipped in the 

bud. I have gone through this decision. Reading para-19 

of the decision, it was clear that if the workmen 

likely to be affected by the change under 

proviso to 3ection-9-A, of the Industrial Disputes Act, 

1947, to whom the Rules like the Indian Railway 

Establishment Code or any other rules or regulations 

that may be notified in this behalf by the appropriate 

Government in the Official Gazette apply, no notice of 

. . . 22. .. 
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change would be necessary before effecting a change. 

This decision does not help the applicant at all. There 

is no juestion of illegal change in transfering applicant 

nor Section 9-A of I.D. Act is attracted in view of 

applicability of Indian Railway Establishment Code 

being applicable to the applicant. I am also not satisfied 

that there is infringement of Artiole-21 of the Constitution 

of India as submitted by the learned advocate for the 

applicant. 

19. 	I have considered all the grounds taken in 

this application and all the submissions made by the 

learned advocates of the parties, and I am  not satisfied 

that the transfer of the applicant was result of malafide 

action of the part of the respondents or in violation 

of any mandatary statutory provision of such Rule. I am 

not satisfied that the impugned order is illegal, or bad 

in law. Result is that the application fails. 

The applica.ion is dismissed. No order as 

to costs. 

(R.C. Ehatt) 
Member (j) 


