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Smt. N. J. Desai 
Primary School Teacher, 
At Viramgarn, 
11y., Primary School No, 1. 	 = Applicant = 

.tdvocate: Mr. K. K. Shah 

Versus 

Union of India, to be served 
Through. Secretary, 
Railway Board. Rail Bhavan, 
New Delhi: 110 001. 

2. 	General Manager (E), 
W. Rly., Headquarter Office, 
Church gate, Bombay. 

3. 	Divisional Personnel Officer, 
& President Railw av School, 
Divisional Office, W. Rly., 
Baroda. 	 = Respondeuts = 

Advocate : Mr. N. S. Shevde 

JUDGMENT 
O.A 312 of 1991 & 
O.A 360 of 1991 With 	- 

M.A 273 of 2000 	Date:///03J2000 

Per Hon!ble Shri. A.S. Sanghavi : 	Member (3). 

Both these O,As are filed by the same appflcant and both of' 

them being interconnected in as much as that the outcome of tlo 
O.A No, 312 of 91 depends on the result of the O.A No. 360 of Q 

Both the O.As are therefore, consolidated and are beiii disposcd 

Of by this common judgment.. 
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2. 	The applicant, Ms. N.J. Desai is a substitute assistant 

teaclier serving with the respondents since 06.02.79. Accoidiii 

to her, she was initially engaged as substitute primary school 

teacher in Baroda Division on 06.02.79 and since then she has 

been continuously working as a teacher. Even though she had 

been working continuously, she had not been given any 

opportunity to regularise her services by holding the screening 

test. 	According to her, several similarly situated assistant 

teachers have been recruited in service by the respondents 

holding test but, she has been declined the regularisation merely 

on the ground that she has not qualified by passing the test. 

She has alleged that except in 1984, rio test has been held by the 

respondents and therefore, she has not been given an'.' 

opportunity of qualif\;ing for regularisation. According to her, 

- every year on completion of the academic year, she was 

discontinued from the service wid was again i.e-enged on the 

completion of the vacation. 	She possess-, all necessaty 

qualifications for being a teacher and has now put in more than 

12years of service as a teacher with the Railways. She had 

represented to the respondents for being regulai'ised in the 

service and was advised to apply for the R.R.B. exam which was 

conducted in June and Julv9 1. She ii ad appeared in the exam 

but, failed to clear the same and ti ercfore, she appiehoiids that 

her service.s are likely to be terminated by the respondents. 

According to her, she could not have been compelled to appear in 

the €xamination as she had put up service of more than 1 2 years 

and was eligible to he regularised without screening. 



During the pendency of the O.A 312 of 91, the applic ant was 

erved with order dated 09.10.91 informing her that since the 

jae1 of the regular as well as substitute teachers has been 

reeived from the R.R.B., Abad, her service were no more 

required and as such, this should be treated as a termination 

notice for one month and that she should hand over the charge to 

teacher in-charge, New Primary School No. 1 on or before 

08. 11.91. The applicant, therefore, moved another O.A no. 360 of 

91 challenging this termination order contending inter alia that in 

spite of her long service, she was not given any opportunity for 

regularisation and the order passed terminating her services was 

arbitrary and in violation of principals of natural justice etc., She 

has prayed that the respondents may be directed to regularise her 

services by holding her screening test or by assessing the service 

records and to continue her in the service with all consequential 

benefits. The applicant had also prayed for interim reliel seeking 

injunction against her termination from the service and on. having 

been granted the interim relief as prayed for by her, she has 

continued to serve as a substitute teacher with the respondents 

up till now. 

3. 	The respondents have resisted both these O.A arid }iav 

contended. inter alia in their reply that the applicant \VaS never 

. regularised in service and had worked oiilv as a substitute 

' 	teacher. Bemg a substitute teachei does not give hei 	iight of 

regularisati and therefore, she cannot be heard to say that she 

was deprived of her right of regularisati.on. They have admitted 



that the apphcant was granted teniporary status \v.e.f. 07. 1084 

on completion of 90 days of continuous work as per the rules but 

have contended that this does not give any right to the applicant 

to contend that she was not liable for screening or was not 

required to appear in the test held by R.R.B. 	They have 

contended that in fact the applicant was given an opportu nity to 

regulanse her service in the year 1 983-84. She had however, not 

appeared in that exam, though a notification dated 26.05.83 

regarding the said exam was IssLied and was also pu bushed in 

Gujarat Samachar dated 02.06.83. They have further contended 

that in. view of the change in the policy of the recruitment of the 

assistant teachers, it is now for the Railway Recruitment Board to 

regularise the service of the substitute teacher or to recr'uitr 

assistant teachers. The R.R.B. has also issued a notilcatiou li-i 

the news paper for the selection of the regular and substitute 

assIstant teachers 	in 	Baroda 	division. The applicant had 

appeared in that examination but failed to clear the same and 

h€nce, she was not empaneileci for recruitment by R.R.B., Abad. 

Sie is therefore, not eligible to continue as substitute teacher and 

heir services are sought to be terminated to give posting to the 

teachers who are regularly selected. They have deiiie.d that 

arbirarv orders are passed by the R.R.B. or that the R.R.B. has 

no power to conduct the examination. They have also contended 

that the applicant has every opportuntv of getting regularised in 

service, but she had not availed of the same and therefore, now 

she cannot be heard to contend that she was not given any 

opportunity of getting regulariseci. They have further contended 
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that the applicant has no right to maintain both these O.As as 

her services are only that of a substitute teacher. They have also 

denied that the applicant can be absorbed without holding au 

test and have contended that as per the rules, she is required to 

qualify by clearing the test hid by R.R.B. They have prayed that 

the O.A he dismissed with costs. 

We have heard the learned advocates of 1)0th the parties at 

lengtl] and carefully considered the rival contentions. 

It is not in dispute that the applicant has been engaged as a 

teacher since 02.06,79 and that she has been serving as a 

substitute teacher with breaks during vacation from '79 till today, 

it is also an un-disputed position that she has been awarded 

temporary status on dated 07.10.1984 and has been deriving the 

benefits of a temporary status emplo\'ee in the Railways. The 

applicant has contended that even after putting up such a long 

sevice she has not been regularised in the service. According to 

the case of the applicant under the old rules, it was not necessary 

fo the Railway a.uthoi'ities to hold screening test for her and she 

coul4i have been regularised in the service on the basis of her 

seniority as well as long service. Mr. K.K. Shah,learned 'advocnt 

appearmg for the applicant has however, not been able to 

produce anvruies which show that for regularisation of primary 

' teachers,i, screening or selection was necessary. 	On die 
contrarv the para-2318 of the TREM 21,11  edition, relied upon by 

the applicant suggests that selection was necessary for 



regulai'isation 	of the substitute 	employees. This para 	23 1 8 

reproduced at Annexure A/5 by the applicant runs as under :- 

Substitutes should he aÜrded all the il,thjs arid 
priviçes as may he a(IiinssJhle to Ie!npora.'v i7u'iy 
servants, from time to iliac on completion of six mon 1/ms 
continuous service. 	Substitute school te'i/mers iimay, 
howevem; be afihrded temporary status aiior 11mev have pa-
in contrnuous service of' thi-ce months and their servioes 
simoulcl be treated as continuous br all pl1]posc;s exrept 
seniorUy on their eventual absorprion /E-izi?st ILU!ar 
posts afer SelOctioll. 

It is quite obvious that this rule envisages regular absorption 

afer selection. Hence, the submission of Mr. Shah, that for the 

substitute teacher no screening or selection was necessary is 

clearly negated. 

6. The respondents have in their reply contended that 

opportunity was given to the applicant, for getting her services 

regularised by appearing in the selection test held in the eai' 

1984. Mr. Shah has made a grievance that the applicant was not 

informed about such a test and therefore, she could not appear in 

that test. It appears that the grievance is baseless as it can be 

seen from the reply that notification regarding the selection test 

was published in the Gujarati NCVS Paper, Gujarat Sanvc1 ar (11 

uaced 02.06.83. It is also flirtliet- stated by the 1'C51)OJi(Jits ti vLt 

a letter dated 28.05.83 was issued Lv the divsioi tal. otlico Daroda 

addressed to the head teachers, the teacher in--charge and \'ice - 

President, P.iwav Schools located on Baroda Division uid A.P.O. 



-8- 

Dod, advising that the existing substitute teachers will have to 

apply for the post of assistant teachers in terms of the notification 

issued on 26.05.83. It is, therefore, not believable that the 

applicant had no knowledge about the said notification and that 

she did not participate in the selection only on account of her 

ignorance about the said test. in any case, having failed to 

partiCij)ate in the select ion test llel(.l hi ii e ear 1 983, it dovs ilot 

lie in the mouth of the applicant to contend in the em' 1991 that 

she was not given opportunity of being regulansed in the service 

and 	 , thereforeher services could not be regularised. 

Firtherrnore, the R.R.B. Barocla, had conducted screeninp for the 

assistant teachers in the year 1991 as per notification dated 

29. 10,90 and it is an un-disputed position that the applicant had 

appeared in the said selection but failed to clear the same. Since 

the Recruitment Rules for the assistant teachers provides fbi' 

selection through written test and viva-voce, the submission that 

a teacher having experience of about more than 12 to 15 years, 

cannot be subjected to such written test or viva-voce cannot be 

up held. 	The status of the applicant is clearly that of a 

substitute employee or a substitute teacher who has been 

awarded temporary status. 	If she wants to get her service 

regulari.sed then she will have to clear the selectidi't test anr 

thereby qualify for the said post. The applicant having failed 10 

clear the test held in the \'ear 1991, cannot be heard to say that 

because she had put up such a long service as a teacher, she 

shod automatically be regularised in service. 
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7. 	Mr. N.S. Shevde, learned advocate for the respondents 11ct 

contended that after holding the selection lest i i 1 99 1, Il o 

resondents have prepared a panel of the qualified teachers and 

sine quifiec1 teachers are now available, the services of the 

api:1icant is no more necessary. 	The respondents thcrcibi'e, 

desired to terminate the services of the applicant and in fact the 

sam.e.has been terminated vide order dated. 18.0791. 	He has 

conce:decl that though the termination order is passed, the 

applicant is continued in service on account of the interim relief 

granted by this Tribunal in these O.As. 

8, It appears from the respondents' reply as well a 

submissions of Mr. Shevde, learned advocate for the respondents, 

that after 1984,   the selection test for the assistant teacher was 

held for the first time in the veam' 1991. Admittedly, though the 

applicant was working ss a substitute teacher from 719 oll\vards, 

she got au opportunity of being regularised in services oiilv in the 

year '81 and thereafter in the year 1991. To some extent this 

circumstances endorses the submissions of Mr. K.K. Shah that 

for no fault of her she was not reguiarisecl in the service. We 

don't know the reason behind not holding the selection between 

'84 to '91 but this non-holding of the test however cannot he a 

ground for absorbing the applicant in regular service. She had an 

opportunity ofgetting absorbed as far back as 1984 but, she did 

not avail of the same. Again in 1991, when the selection \\'as held 

she could not clear the same. 	Hei ice. no\, the i'OSj )OI 

cannot be directed to I'egu larise. lIar ei'vice as that wo H 

giving directions against the rules. 
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9. 1 Mr. K.K. Shah, learned advocate for the applicant has 

however, pleaded that considering the long service put up by the 

Epplicant with the respondents and consideing that she is an 

€xperienced teacher whose experience can be beneficially utilisecl 

ly the Railway authorities and also considering the fact that at 

thi age the applicant would not get any other service, the 

resbndents may be directed not to teiminate her services. We 

appreciate the fact that the applicant has now Pt Up about 21 

vers of service and if terminated from service, she is not likek,  to 
get any other service.She having served the Rail\va' 

Establishment for almost two decades, it would be de11111te1 

unfair to remove her from the service only on the ground of Ihilure 

to get herself regularised in the service. We are conscious of our 

limitation in giving directions against rules but at the same time, 

we feel that on humanitarian considerations the apilicant 

deserves one more chance to get herself regularised in the service. 

It is obvious that if she does not get a chance to get herself 
regularised in the service, she would be loosing all the benefits of 
the service of two decades put up by her with the Railways. 
Uuder the circumstances, as one time exception and 1)iirely 	on 
humanitajan ground, we direct the respondents to allow the 

applicant to appear in the selection for the post of assistaiv 

teachers and if she clears the selection, she may be regularised iii 

the service as assistant teaelier. 11 no selection br the post o 

assistant teac her is to be held in the near future, thespecial 

Jç etion 
 

for the apphicani Nc ai i i d b th P 	H 	d t I 

exercise may he completed ithinfou i months of the i C( r n 



this order. 	The order dated 09.10.91 terminating the services of 

the 	applicant 	is 	hereby 	set-aside 	and quashed 	and 	the 

respondents are directed to continue her in the 	service 	till 	tlie 

selection for the post of assistant teacher is 	held 	as 	diicctc.d 

above, 	it is made clear that these orders are passed as one tlfl!e 

measure purely on humanitarian grounds and 	Failure 	of the 

- 	applicant to clear the test will not give her any right to reagitate 

the question of her termination. 	With these directions, both the 

O.As stands disposed of w'ith no order as to costs. In  view of the 
both 

''- 	final di8po$al of/the 	O.ij, M.A/273/2000 in O.1 	360 of 91 also 

taads dino1 of., 

- 

(A. S. Sa.nghavi) 	 .. 	(V. Rai 	aknshn ai 
Member (J) 	 / Vice Cliaiiriao . 

h 1Jë/7Lr1v 

Mb 
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IN THE CTR?L ADMINISTRATIVE TRIBUNAL AT AHMEDABAD 

M. A. NO.273 OF 2000 

IN 

0. A. NO.360 OF 1991. 

smtN. 3•. DeSai....... 

V/s 

Union of India & Ors......... 

RELY ON B-1ALF OF 
RESPONDTS TO 
THE APPLICANT'S 

REDOIN]DER. 

.,.. Applicant 

Respondents 

LI 

The responefltS )aeg to file sur- 

rejoinder to the applicant's rejoinder as under:- 

The a'erments made in the rejoinder, which 

are not specificall admitted herein, are hery 

denied. The averrrv?flts made tn reply to M.A.are 

based on official record and are correct. 

Regarding para 1 of the rejoinder, it 

is stated that a recruitment selection was conducted 

to select suitable 'candidates for the post of 

Assistat Teacher vide notiicatiOfl No. WScB/1091/5/l 

Vol II dated 26.5.83. The said notification was 
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also published in Gujarat saniachar dated 2.6.19813. 

It is stated that Divisional Office letter No. WSc/ 

1091/5/1 Vol III, dated 28.5.83 addressed to Head 

Teachers, TeachreriflChrge and Vice President,RailwaY 

Schools in Baroda Division and APO(W) Dohad it was 

advised that the existing substitute teachres will 

have to apply for the post of Ass±stant reacher in 

ternt5 of the Said notification dated 26.5.93. Thus 

the applicant was well informed about the recruitment 

selection. It is not obligatory on the RaIlwy 

Administration to inform the substitute teachers 

at their residence indiviç.uaUy. 

It is stated that initially recruitment 

of Assistant Teachers for Baroda Division was done 

locally but as per GM(ZCCG's letter No.E/SCH/890/ 

11/41, dated 9.7.90 the s5me has been handed over 

to0the Railway Recruitment Board, Ahndabad, for 

regular as well as substitute Assistant Teachers. 

It is ptated that PTC is valid qualification for the 

post of Assistant Teacher. 

Since the recruitment job was handed 

over to RPB, Ahmedabad, the applicant's application 

forwarded to the Chairman, RRB, Ahmedabad vide 

Divisional Office letter No.E/SCH1L109l/82, 

dated 29.10.90 in response to Gtegory No.6 of 



Errçloyrfleflt Notice No.4,90'-91. 

special 	ir 1mc/se1ecti0n for 

enanelment of Assistant Teachres in Railway 

school e,cclusively from amongst workinsubstitUte 

teabhres was conducted by RPB, Ajmer. vide 

E !Tployment Notice No.1/94 in which the applicant 

had appeared but has failed to qualify the said 

selection. 

Many opportunities were available to the 

applicant but the applicant failed to avail of the 

same. Once the applicant did not apPly in 

response to the nctification issued in May91983 

and in subsequent selection conducted by RBB.Ahmedaba8. 
and R1B 

/Ajmer, the applicant failed to qualify, the 

selection. It is stated that the substitute 

teachers who applied in 1983 were called for 

selection in FDruary,1984 and 20 substitute 

Assistant Teahers were eripanelled in order of 

merit vide Memonradum d8ted 1.1.87. The said 

selecion was coridticted by the Local Selection 

Board as per existing procedure at that time. The 

policy was changed in 1990 and it was not necessary 

for ten to Pass RIRB Test • Other eligible 

substitute teachres appeared in the selection 

conducted by RRB, Aj mer. 
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since tah applicant has not passed the 

selection of Assistant Teachfer conducted in 1990 and 

1994 she cannot be regularised. As such the respofldtS 

were coTT)elled to terminate the services of the 

applicant as per 'teTfls & conditiOnS of her engagement 

letter, which clearly states that her engagement 

is in stop-gap arrangement and it does not confer 

any right for regular enploymeflt or for empanelment. 

As per RailwaY Board's instructions 

a substittute tearcher should be retained in service 

during sumner vacation if he is require a to 

serve,after xx= such vacatioflè otherwise he may 

be discharged at the contneflCernflt of such vacation 

and that such staff retained during summer vacation 

will be e1ic4b]. e to draw vacation pay. It is 

submitted that the applicant's services were not 

at all recruired by the Railway AdmifliStrati0flLa 

notice of termination from Railway scrvices was 

issued to her vide Divisional Office letter 

No./ScH/lO91/S/l Vol 111(L). dated 9.10.91. 

However, it is submitted that in view of interim 

order granted by the Hon'ble Tribunal against her 

termination the applicant has been retained in 

R9ilway service during the pendency of the present 

O.A.NO.360/91. The Ra±lwaY Administration does not 

IDI AJL1(L 

lr 	vt 
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require the services of the applicant as she has failed 

twipce in the RRB Selection. The applicant was being 

discharged at the commencement of the vacation and 

as such payment of salary for the vacation period does 

not arise. The post of Assistant Teachter  being a 

selection post1  the applicant has no right to continue 

in the said post without passing the selection. The 

applicant cannot be regularised without passing the 

selection. 

The Divisional Personnel Office is authorised 

to sign the reply. 

3. 	The applicant is not entitled to afl/  of 

the reliefs claimed in the prayer clause. 

In view of what is stated above, the 

application may be dismissed with costs. 

VERtPA'IoN 

I, 	(-ç  4&( 	age about • 	yeax5. 

serving as 	 in 

Western Rilw8y, Baroda, do herê,y state that what 

is stated abobe is true to my knowledge and information 

received from the record of the case and I belive the 

Same to be true. I have not suppressed any material 

facts. 

Baroda 

!ted: I'2 .7.2000 )i 

ADVOCATE FOR THE 

RFPONDNTS. 
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adjourned to 16/05/2002. 
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der 

16.5,2002 This H has been moved by tht. 

original respondents in CA no. 360/01 seeking 

extension of time for implementation of the order 

passed in the aforesadi OA. Mr. Shevde has 

submitted tht copy of the Judgemant itself was 

received late and by that time the time for 

implementation of the order was already over. 

Accordingly they have aproathed the Tribunal 

reaue sting for six months extension of time from 

15.1.2002. Mr. Shevde submits that copy has 

already been given to Mr. K.K.3hah. No reply has 

been filed • Under the circmstarices the extension 

date in MA for implementation of the order till 

six months from 15.1.2002 is granted. M 

stands disposed of. MA 298/02 for condonation of 

delay also stands disposed of. 

Ct 
(GC.Srtava) 

Member (A) 

1i ('ATi An 	hcI/2)OO 24-1 1-21,)00 - 
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Order 

1G.5 .2002 This e4A his aori moved by the 

orig.thii resTO:ioe.ts  lu .)A no. 3o0/01 seekin 

exta ric,ion of time for juipleme rita tion of the prd.er 

passe -', in the aforesaii C&. Mr. hevde hs 

submittod thot co:y f the jugoecit itsif oas 

received late' er by th$t time thc tim for 

impleine rit-tion Of  the order 	s a lready over. 

ccordi-ily crcj hove L roched the Tribu1 

re'- ue ce lag for six :r.onths ext -  ri; 	i of t ime fr m 

15 . .2C2 	1r • hevhe S71 uboit s th.-.t cpy hci 

i1ready hoen given to 	. 	 No re..i'z h3s 

been filed • U n,5-.r the circcmstt1ces the extensj:n 

Le in ilA for I 1 ent::tjorx of the order till. 

six uonthc from iS .1 .2cJU2 is qrnt•d • 

st.nds disosedof. 	'IA 298/ 2  for c donti:ri of 

dely lsa st:ds disosed of. 

G.C.3rjvstava) 
?kruber 

.114 

J b9rvlxj0t4 

\uo 

1GTPN -Sec. 4 --143 CAT!Ahnledabad2000 24-11-2000 10 0 
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TTt 
Office Report 

102_ 

( V\1  PX 
-h 
Ck cL 
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Order 

19/04/20 02 	 Mr. K4(.Shah for the applicant is not presekth. 

Adjourned to 16/05/2002. 

(Meera Chhibber) 
Member (j) 

'I 

MGTPN--SeC. 4-143 CATfAhmdabad/2000-24-1  1-2000-10,000. 


