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Dace: 09-10-1991 

Per; Hon'ble Kr. i(.C.Ehatt, Judicial Member 

This aeplication is tiled by the apelicant 

Knalasi challenging the order of transter dated 14.8.91 

trom Gandidham to Phulera passed by hc respondents and 

the e licant has further prayed that he should be 

rerosted/restorod at Gandhjdham in the oti ice of the 

resoondcnts anc the ressondonts be further directed 

to continue him at Gandhidharr. 

It would be prooer to refer to the previous 

application J.A.Starnp No.348/91 (D.A.320/91) preferred by 

the applicant before this Tribunal challenging the same 

order of transter dated 12/14-8-1991. The anolicant had 

challenged the said erCer of transte:-  on many grounds 

hc:tore this Tribunal. It was pointed out at the time 

of hering of that O.A. Stamp no.348/91 by the applicant 

in person that no oroer of transter was served on him but 
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what was served waS the letter cated 21.8.1991 which was 

an intimation of relief to him on transfer given by tb 

office ci Dle1 Loreman, Gandhidharn to L)iesel Foreman, 

P'nulsra. The resuoncents had not served the ard.er a t 

transt-er on the applicant but what was served was the 

intimation ci relieve of the a-pplicant by which the 

intimation of transfer was sought to he c arried cut. It is 

found from the judgment of O.t .3tamp 1Wo.348/91 that the 

order of transter was not served on the aocljcant and 

therefore, this Tribunal held that "for want c± service 

on the applicant of order of transter, he is deprived of 

his right under ecticn 19 of the idministratie Tribunals 

act, 195 to make an application" 	It was also held t}at 

the intimation order served on the applicant cannot be a 

substitute for regular order of transfer. This Tribunal 

therefore, directed that the a-o-jiicant not to be taken as 

having been relieved as a aresuit of intiation and he 

should be continued in service at his place of costing from 

whore he was sought to be relieved by virtue oi- above letter 

of intimation to go to Phulera. In para-9 of the juogment 

the Tribunal observed that "as and when a pper order of 

transfer is served on the applicant the same should remain 

under stay for a period of 7 days to enable the applicant 

to ap roach the Tribunal against it if he so wishes". 

The auplication was allowed anc the applicant was allowed 

to serve the orcer by Dasti. 

3. 	in the O.A. betore us, now the aslicant has 

alleged that he went to Gandhidham after the judgment 

in C..Starrip No.348/91 on 30th August, 1991 but the 

resoondents did not allow him to sign the attendance roll 

..4.e 
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and was asked to sit outside the office silently and 

thereafter the applicant was served with a copy of the 

transfer order dated 14.8.1991 which is the original 

trnsfer order of the applicant transferring him from 

Gandhjdham to Phulera. The applicant has annexed the 

copy of that transfer order aated 14th august, 1991 as 

Anrexure i/2. The grievance of the applicant is that 

in the earlier application the Tribunal tounc that in 

absence of order or transfer, the arplicant cannot be 

relieved. it is alleged that the applicant had challeng-

ed the oruer of transfer which was not served on him 

ancT after his anolicatiori O.A. Stamp o.348/91 was 

allowed,, by this Tribunal the respondents cannot serve 

the same order to the aoclicant when he went to resume 

is. duties, It is the case of the applicant that the 

order of transfer dated 12/14-8-1991 is non.-est and 

unenforceable and rea-ujrcs to be quashed and set aside. 

4. 	The learned aevccate for the aPplicant submitted 

that the arp1icnt having filed the earlier O.A. 

challenging the order cf transfer on the ground that it 

was not served on him and the same being allowed by this 

Tribunal on 29.8.1991 it is not ooen for the resrondents 

to erve uoon the applicant the same order iinnexure /2 

as it is non-est and without any authority of law ane 

the secOnci groond mentioned in the aopljcatjon is about 

the alleged malat ides of the superior officer against the 

applicant. The third ground is that the 4th class 

employees are not to be transi erred unless th& being 

$poclal reason anc hence the imPugned action of transter 

is bad in law. The main ground is that the transfer orier 

dated 12/14-8-1991 was served on the applicant for the 

first time on 30.8.1991 and never before and hence the 

said action at the respondents in serving the same order 

which has no existence, in eye of law was illegal 
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anci bad in law. The applicant has prociuced Anoexure A/3 

Collectively the letters written by him to the respondents 

in which the allegation was that one mad person ano a 

noreen who was PhyS±Cally not fit to be promoted were given 

promotion and these remarks ot the applicant in his letters 

djspiased the suacriors i:es srs. Harhans lal and Menna and 

therefore the applicant is driven out by transfer from 

Ganojdharj1 to £hulera which is at a distrit of about 

600 to 700 krns, 

S. 	The responuents have coflt;ended in the reoly that 

the transfer oer made by the respondents is purely on 

acrnlnistrative grounci and in the lntest of aciministration 

and therefore, the Cape cannot be said be ins in violation 

of any rules or policies of railway. it is contended that 

the transfer order was dated 11.8.1991 but the applicant 

refused to accept it and therefore was served in the 

iesence ot two oanchas and pancnnama was crawn in their 

oresence sated 12.8. 1991, The respncents have produced 

nnexuro i/1 copy of transfer aroor Pdnchinarna & one other 

document nnexure i-12 letter dated 13.8.91, 21.3,91 & 

9.9.1, It is contended that the applicant was relieved 

on 12.8.1991 aria therearter he was given the service 

particulars, by letter dated 21.8,1991 which was not the 
transfer order, it is contended that the apolicant has 
made wrong statcrent suoressing the material fact. It is 

cntended that transfer order was already served after thc-

oreer of this Tribunal cated 29,8.1991 again the order was 

served on the anolicant on 31.8.1991. The responcnts have 

denied the allegations ot malafides alleged in the 

aonijcatjcn Oac eerjcd that there is araj violation :t any 

Policy. 

:6; 
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The aeelicant has riled rejoincer cenying that 

the transfer order dated 11/12.8.1991s served on him 

earlier before anolication O.a. otamo i'o.348/91 was 

cecjded. Ho has stated that the transfer order is dated 

14.3.1P1 but it was not served on him earlier but what 

was served was the relieving order. He denied that he had 

supressed any material tact. 

The first cuestjcn weich goes at the root of the 

whole matter is whether the transfer order dated 12/14-8-91 

Aunexu A/2 passed by the resoridents transferring the 

applicant has become non-est anc not enforceable. The 

learned advocate for the aoaiicant submitted that this 

order innexure /2 was served en applicant for the first 

time uh 3.8.1991 and it was never c;eoved on him bofo:e. 

He submitted that what was served on him earlier was the 

relieving order which has been referred to in the judgment 

in 0.-. 3tanr No.348/91 dated 29.3.1991 and now the 

aeplicant cannot act on the same transfer order Annexure 

-t/2. The learned advocate for the respondents drew our 

attoat Len to eara 7, 3 and 9 of the judgment of that 

0..3tarnip No.348/91 and Submi-ated that the applicant was 

allowed to file the applicat ion under Section 19 of the Act 

after a procor order of transfer was served on him. He 

submitted that now the transfer order has been served on 

the a:slicat and previous to the judgment in 0.A.Otasre 

348/1 also the order of transfer was served on him. 

He submitted that the applicant cannot urge that the 

order has become non-est or non-existent or not enforeechie. 

8. e have oerused the documents on record craduced 

by bot1 the Parties caroiellv and we have heard learned 

avocateo at length. 
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	 9. 	I view of the deoijon in D.i.:tjima N. 3k3/9l, 

we agree with the submission of the lcarned adv:)cate for 

the acolicant that the transfer order Annexure /2 was 

not served on the apoliodnt till the decision in that 

O.A. and the resaonderts now cannot act on the same transf-

er order Annexurs A/2 served subsequently of the same date 

when the auplicant had gone to resume his duties at 

Gandidham in pursuance of this Tribunal's judgment. The 

Tribunal in cara 8, of its judgment has categorically 

hold that the applicont not be taken as having been 

r---lieved: as a result of ntimation and he should be 

contjnued in service at his place of posting. Therefore, 

it was the duty of the respondents to allow him to resume 

the duties. The respondents were at liberty to rve a new 

order of transfer on the aoeljcant but cannot act on the 

original order of transfer of the previous date. We do 

nuta;ree with the submissions of the learned advocate for 

the rrsoondents that the raspondent were aitit1ed to 

serve the: same transfer order on 3l..l99l, 

lo. 	The learned advocate t or the applicant has 

submitted that the alleged transfer was the result of the 

malaf ides of the resuondents on the aeplicant and against 

the rules and policy. We need not decide those points at 

0r2sent because the application succeeds on the first ground 

namely that the tranorer order 'nnexuro '/2 served on the 

a olicant now has become nofl-est and not enforceable at law 

viztue of the judsment in D.A.Stams No.348/91, The 

learned advocate for the aeplicant has submitted that the 

acolicant has mentioned in the application the nocc 

suoerior officers who acted with malaf ices against 

ppiicaut an1 the aopl leant has also Produced document-  r 

evidence namely the letters written by him to his so
- 

He also subrnjLted that the apelicent is a eoor Tielc- 

.r. 
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Class 1V servant having a large family and he has only four 

to five years left for retirement and such a erson should 

not be tracisterre at ojstat at about 600 to 700 Kms. 

Ue has relied on the decision in 13.Varadha Pao v. State of 

Karnataka and Ore. AIP 1986 Suoreme Court 1955 in SUopOrt of 

1s submissions5  The learned advocate for the respondents 

submitted that the respondents have not acted with malafide 

on the apulicarit as alleged but the transfer is made in the 

inrerest of admin±stretion and the aooljcant is not entitled 

to chaliancie such transfer made in public interest anc foe 

administrative reasons. He has relied on the decisions in 

V.Ei.Laxmeshwar vs. Deeuty Chief Aucitor and Ors. 1981 (1) 

SLR 	Sh 	op 	, .. 	 5 	5 J 	f  India & a rs. 

1979 (2) OLR page 58 and the Gujarot Electricity Board and 

nr. vs. tmaraa Sungonil Poshani j-IIR. 189 S.C. page l43. 

it is trne that officers should first implement the transter 

order and join their plecs of oosting before they agitate th 

matters 5  There is also recent decision of the Hon'ble Supreme 

Court in i4rs.Shilpi Bose and Ors. vs 5  State of Bthar and Jrs. 

AiR 1991 i.O.oage 532 in which it is held that the Court shout 

not interfere with the transter oniers which are made in the 

public interest and for administrative reason unless the 

transfer orders are made in violation of any mandatory 

statutory rnles or on the grounc of malafide. As observed 

above, since we have been convinced on the very first ground 

of the aoplicant that tnsfer order Annexura A/2 handed over 

t; the applicant by the respondents has become unenforceable 

and non-est by virtue of the decision in O.A.Stamp No.348/91, 

it is not necessary to go into the other questions oi 

maldf±dcs, policy of the resoondonts and rules, etc. We 

do not decide those questions as it is not necessary tar 

us to probe into the same as we prooase to alloc the 

apolication on the first ground. 

: 9 : 
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Having regard to the oecuiiar 	- 
11. 	actsof this case we hold that the orcer 

of tranoter dated 12/14-C-191 Anneure /2 served by 
unenforceable and 

has bccometnonest  and 

act ane set asiee, 

aop±icont to resume 

is not relieved and 

ice. The aenlication 

ot. io orc.er as to costs. 

t1 Jfr 
P. .Habeeb Mohammed) 

er±er (A) 


