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Shri Gulabshanker fremsukh,

wuarter No.,176/D,

Ganchicham Railway Colony,

Kutch. : Applicant

(Advocate Mr,Jagdish Yadav)
Versus

1s Union of Incia,
Through:
The General Manager,
Western Railway,
Churchgate,

Bombay.

2. Station Superintendent,
Gandhicham Statiocn,
Gancdhicham,

3e Divisional Railway Manager,
Western Railway,
Ajmer,

4, Divisicnal Mechanical
Lngineer(Estt,)
Ajmer, ¢ Resvondents

(Advocate: Mr.E.R.Kyada)

Oena/329/91
““'li“- , 09-10-1991
Date:

Per: Hon'ble lMr. R.C.Bhatt, Judicial Member

ls This application is tiled by the applicant
Khalesi challenging the order of transter dated 14.8.91
from Gandicham to Fhulera passed by %he respondents and
the applicant has further prayed that ‘he should be

reposted/restored at Gandhidham in the office of the
respondents anc the respondents be furkther directed

to continue him &t Ganchicham.

2. It would be proper to refer to the previous
application OJ.A.Stamp No.348/91 (0.A.320/91) preferred by
the applicant before this Tribunal challenging the same
order of transier dated 12/14-8-1991., The applicant had
challenged the said crder of transfer on many grounds
before this Tribunal., It was pointed out at the time

of hearing cof that 0.A., Stamp No.348/91 by the applicant

in person that no orcer of transter was served on him but



what was served was the letter cated 21.8.,1991 which was
an intimation of relief to him on transfer given by the
office of Diesel Foreman, Gandhidham to Diesel Foreman,
Fhulera. The respondents had not served the orderc f
transter on the applicant but what was served was the
intimatiocn cof relieve of the applicant by which the
intimation of transfer was soucht to be carried out., It is
found from the judgment of 0.4 .3tamp No.348/91 that the
order cf transter was not served on the applicant and
theretore, this Tribunal held that "tor want of service

on the applicant of order of transter, he is deprived of
his right under Section 19 of the Administratiye Tribunals
Act, 5585 to make an application™., It was also held that
the intimaticn order served on the applicant cannot be a
Ssubstitute for regular order of transfer. This Tribunal
theretore, directéd that the applicant not to be taken as
having been relieved as a aresult of intiration ané he
should be continued in service at his place of pvosting from
where he was sought to be relieved by virtue ot above letter
of intimation to go to Phulera. 1In para=9 of the judgment
the Tribunal observed that "as and when a pEoper order of
transter ds served on the applicant the same should remain
under stay tor a period of 7 days to enable the applicant
TO aporoach the Tribunal against it if he so wishes",

The application was allowed and the applicant was allowed

to serve the orcer by Dasti.

3s In the O4A . betore us, now the applicant has
alleged that he went to Gandhidham after the judgment
in O.4.5tamp No.348/91 on 30th August, 1991 but the

respondents did not allow him to sign the attendance roll
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and was asked to sit outside the office silently and
thereatter the applicant was served with a copy ot the
transfer order dated 14.,8.1991 which is the original
transfer order of the applicant transterring him trom
Gandhicham to Phulera. The applicant has annexed the
copy of that transfer order dated 14th August, 1991 as
Anrexure A/2, The grievance of the applicant is that
in the earlier application the Tribunal founc that in
absence of order ot transter, the applicant cannot be
relieved. It is alleged that the applicant hacd challeng-
ed the orcer of transfer which was nct served on him
and after his apvlication O.A. Stamp No.348/91 was
allowed, by this Tribunal the respondents cannot serve
the same crder to the apclicant when he went to resume
hiscduties, It is the case of the applicant that the
order of transfer dated 12/14-8-1991 is non-est andé

unentorceable and requires to be Jquashed and set aside,

4. The learned acdvocate for the applicant submitted
that the applicant having filed the earlier OA.
challenging the order wmf transfer on the ground that it
Was not served an him and the same being allowed by this
Tribunal on 29,8,1991 it is not open for the respondents
to serve upon the applicant the same order Annexure a/2
as it is non-est and without any authority ot law and

the second ground menticned in the application is about
the alleged malafides ot the Superior officer against the
applicant. The third ground is that the 4th class
employees are not to be transferred unless there being
8pecial reascn anc hence the impugned action ot transrer
is bad in law, The main ground is that the transter order
dated 12/14-8-1991 was served on the applicant ftor the
first time on 30.8.1991 and never before and hence the

said action of the respondents in Serving the same order

wh

ich has no existence in eye of law was illegal
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and bad in law, The applicant has procuced Annexure A/3
Collectively the letters written by him to the respondents
in which the allegation was that one mad person and a
verson who was physikcally not fit to be promoted were given
promotion and these remarks of the applicant in his letters
displeased the superiors Messrs. Harbanslal and Menna and
therefore the applicant is driven out by transter from
Gandidham to Fhulera which is at a distant of about

600 to 700 kms.

5. The respondents have contended in the reply that

the transfer order made by the respondents is purely on
~r =<

administrative ground and in the insﬁft of administration

and therefore, the same cannct be said being in wviolation

of any rules or policies of railway. It is contended that

the transfer order was dated 11.8.1991 but the applicant

refused to accept it and therefore was served in the

xresence of two panchas and panchnama was drawn in their

presence dated 12,8,1991, The respondents have produced
annexure R/1 copy of transfer crder Panchnama & cne other
document annexure R-12 letter dated 13.8.91, 21.8.91 &
9.9.91. It is contended that the applicant was relieved
on 12,8,1991 anc thereafter he was given the service
particulars by letter dated 21.38.1991 which was not the
transfer order, It is contended that the applicant has
made wrong statement Supressing the material fact, It is
contended that transter order was already served atter the

order of this Tribunal dated 29 8

9%1
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1gain the corder was
served on the applicant cn 31.8.1991. The respondents have
denied the allegations of malafides alleged in the

application anc denied that there is any violation of an

L4

kg

policy.
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O4 The applicant has filed rejoinder denying that
the transfervorder dated 11/12.8.1991was served on him
earlier befcre application O.A. stamp N0.348/91 was
Cecided., He has stated that the transfter order is dated
14.8.1991 but it was not served on him earlier but what
was served was the relieving order. He denied that he had

supressed any material fact.

7e The first questiocn which goes at the root ot the
whole matter is whether the transfer order dated 12/14-8-91
Annexure A/2 passed by the res ondents transferring the
applicant has become non-est anc not enforceable, The
learned advocate tor the applicant submitted that this
order Annexure A/2 was served on applicant for the first

I
time oh 31.8,1991 and it was never served on him before,
He submitted thét what was served on him earlier was the
relieving orcer which has been referred to in the judgment
in O.A. Stamp No,348/91 dated 29.8.1991 and now the
applicent cannot act on the same transfer order Annexure
A/2, The learned advocate for the respondents drew our
attention to para 7,3 and 9 of the judgment of that
Ue.AeStamp No,348/91 and submitted that the applicant was
allowed to file the application under Section 19 of the act
atter a proper order of transter was served on him, He
submitted that now the transfsr order has been served on
the applicant and previous to the judgment in CeAStamp

N0.348/91 also the order of transfer was served cn him,

L

ct

fle submitted that the applicant cannet urge that the

=2y

order has become non-est Oor ncn-existent or not enforceable,

8e We have perused the documents on record procduced

by both the parties carefully and we have heard learned

acvocates at length,
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Class 1V servant having a large family and he has only four
to five years left for retirement and such a person should

not be transterred at distaat of about 600 to 700 Kms.,

tate of

(V]

He has relied on the decision in B.Varadha Rao v,

(

RKarnataka ané Ors. AIR 1986 Supreme Court 1955 in support of

9]

hs submissions, The learned advocate for the respondents
submitted that the respcndents have not acted with malafide
he applicant as alleged but thé transfer is made in the
interest of administration and the applicant is not entitled
to challenge such transfer made in public interest and for
administrative reasons, He has relied on the decisions in
V.B.Laxmashwar vs. Deputy Chief Auditor and Ors. 1981 (1)
SLR page 727, K.Be3hukla and Ors. vs, Union of India & Qrs.
1979 (2) SIR page 58 and the Gujarat Electricity Board and
Anr. vs., Atmaram Sungomal Poshani AIR 1989 S.C. page 1432,
It is true that officers should first implement the transter
orcder and join their places of posting before they agitate the

matters, There is also recent decision of the Hon'ble Supreme

=
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Court in Mr

hilpi Bose and Ors. vs. State of Bihar and Ors.

¢3!

AIR 1991 S.C.vage 532 in which it is held that the Court shouk

not interfere with the transter orders which are made in the

public interest and for administrative reason unless the

transfer orders are made in violation of any mandatory

statutory rules or on the groundé of malafide., As observed

above, since we have been convinced on the very first ground
e

of the applicant that t¥ansfer order Annexurs A/2 handed over
to the applicant by the respondents has become unenforceable
and non-est by virtue of the decision in O.A.Stamp Neo,348/91,
it is not necessary to go into the other questions of
malafides, policy of the respondents and rules, etc., We

do not decide those questions as it is not necessary for

us to probe into the same as we propose to allow the

application on the first ground,
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Having regard to the peculiar
11. [ . £acts of this case‘we hold
of transter dated 12/14-8-1S91 Annexure A/2 served by
M unenforceabls and
respondents oY the applicant has become/nonest and

that the order

theretore, the gsame is Juashed and set aside,

The respondents to allow the applicant to resume

cuty at Ganchicham as if he is not relieved and
‘ o T be
he should be treated in service., The application
o A

is allowed to the above extent, No order as to costs,
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XP.S JHabeeb Mohammed)

(R.C.Bhatt)
er (&)

Member (J) Men




