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Petitioner 

6: • 6 •K. 	 Advocate for the Petitioner t1sJ 
Versus 

jn•m at tni:. 	 Respondents 

6: • 6 . . 36E VJC 	 Advocate for the Respondent {s 

CO RAM 

The Hon'ble Mr. 	jic: C.i:ran 

The Hon'ble Mr. 	 ni, Juji.: iL I:mocr. 

JUDGMENT 

Whether Reporters' of Local papers may be allowed to see the Judgment ? tj"  

To be referred to the Reporter or not ? i-"- 

, Whether their Lerdships wish to see the fair copy of the Judgment ? 

' 4, Whether it needs to be circulated to other Benches of the Tribunal 
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Shri J.j) Chauhan, 
Head T.T.E.., 
Western Railway, 
Ahmedabad. 

(Advocate: Mr. K.K.3hah) 

re rs us 

Union of India, 
Notice to be served throu.gh  
General Manager, 
Western Railway, 
churchgate, Bombay. 

sr.L).C.3.(E) BRC 
j)ivision office, 
Pratapnagar, Baroa. 

)ivisional Comrcial Supdt.(E.)BRc 
E)ivisioni office, 
pratapn agar, 
Baroda. 

(Advocate: Mr. N.S. Shevde) 

Applic ant. 

Responaents. 

ORAJ- 0P.)ER 

O.A.NO. 289/91 

)ate: 29.6.1998 

per: Hon'ble Mr. V. Ramakrishnan, \Jice Chairman. 

We have heard mir. K.K. shah for the applicant 

and r. Shevde for the respandents. 

2. 	Th applicant has prayed for a direction to the 

Railway Administration to give the benefit of fixation 

of pay in the revised scale of 1600-2660 on completion 

of the penalty 	riod with all consequential benefits. 

js the applicant has since superanriuted from service 

kA 
	 with ifLect from 31.5.91, he is anxious that his 

retiral benefit should he enhanced, on that basis. 
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3. 	The applicant had got into difficulties and a 

series of orders were issued imposing the penalty of 

withholding of increment. The last such order of 

withholding of increment was over on 30.6.89. This is 

admitted by the respondents in page 4 of the reply 

staterint where they have stated that the completion 

of penalty period was 30.6.1989 on which date he was 

draw?Tpay in the scale of 1400-2300. The applicants 

grievance is that on completion of the penalty period 

he should have been consid.ered for adhoc promotion to 

the nExt higher scale of 1600-2660, particularly as a 

number of his juniors had been given this scale. The 

applicant being a member of Scheduled Caste could have 

been considered against the reserved vacancies for 

adhoc promotion. The respondents have taken the plea 

that during the pendency of the penalty period, a 

numoer of reserved candidates belonging to Scheduled 

Caste were given such adhoc promotion and it so happened 

that there is an excess quota of SC & ST employees 

in the category of T2I/TI'ILcC.,Z in the scale of 1600-2660 

and as such the applicant could not be given that 

higher grade on completion of the penalty period. They 

also bring out that while some of the juniors were 

given such adhoc promotion,  in accordance with the 

general direction and policy followed, the Head:Iuarter 

office issued on .15.5.90 instructions to the effect 

that the excess promotion of SC/ST made if any, 

between 28.4.89 and 26.9.89 may be adjusted against the 
lit• 	 1f•  

future vacancies andne1ed not be reverted and that the 
/ 	

cases already decided between 28.4.39 and 26.9.89 



should not be reopened. AS such, even though the 

applicant was senior, he could not be given such 

adhoc prorrotion as there was an excess in the quota 

for reserved vacancies when he could have been 

considered after the penalty period was over. 

Mr. K.K. shah contends that this position is 

not really borne out by the orders issued by the 

Railway Administration dated 18.7.89, Annexure A-6. 

He submits that /hri Rathod, Vankar and parmar also 

belonging to SC category who are his juniors have been 

given promotion and given the higher scale whereas 

the applicant has been denied the same. He says that 

the Railways can not deny promotion to the senior 

on the ground that such promotion would result in 
"V 

excess 	the juniors have been given promotion. 

we have carefully considered the rival 

contention$. As has been brought out above, the 

penalty period was over on 30.6.89. Adnoc promotions 

are given-not on the basis of regular selection as per 

the relevant instructions but on the basis of seniority 

cum-fitness and there is no need for a regular 

selection as in the case of a regular appointrtnt. 

we find force in the subission of Mr.K.K.Shah that 

when the Department had issued an order on 18.7.89 

the applicant was no longer undergoinn the penalty 

which had expired on 30 .6 .89 and he could not be 

ignored for adhoc promotion. Infact, we find from the 

sane order that the nanes of a nurrer of employees 

had been enumerated who could not be given adhoc 



-5- 

promotion as they were undergoing penalty of 

withholding of increment and in that order the 

applicant's name does not figure in such list. It 

is also not the contention of the Railways that the 

applicant was found unfit for adhoc promotion. 

The only ground urged by the Railways for 

denial of adhoc promotion is that in the cadre of 

TT?VTNCR in the scale of 1600-2660, there is already 

an excess representation of scs over the percentage of 

15 and th applicant could not get adhoc promotion 

against the reservation quota. This is stated in the 

written statement and also this is the reason given 

to the applicant while rejecting his claim by 1tter 

dated 16.11.90 (Annexure A-7). The penalty period in 

respect of the applicant was over on 30.6.89 and on 

18.7.89 S/hri Rathod, Vanlcar & parmar belonging to 

SC and who are juniors to the applicant as admitted 

by the Railways in para-5 of the written statement, 

had been promoted to the scale of 1600-2660 on adhoc 

basis. It is not the stand of the Railways that the 

applicant was assessed but declared unfit for adhoc 

promotion. The omission to promote the applicant by 

order dated 18.7.89 which was having immediate effect 

has not been satisfactorily explained. It is not the 

position as if the juniors were promoted when the 

applicant was still undergoing the penalty period, 

as these orders have been issued after 30.6.89. It 

is also significant that this order does not include 

the name of the applicant in thd category of persons 
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who are not promoted as they were Undergoing penalty 

of withholding of increment. The Railways 

oDviously aware that the penalty period of the 

applicant was over on that date. 

6. 	vie therefore hold that the defence of the 

Railway Administration that the applicant could not be 

given adhoc promotion only because of eess representa_ 

tion of chcduled Caste in the higher scale 1600-2660 

is not substantiated by the materials on record 

particulaty Annexure A-6. in the circumstances we 

direct the Railway Administration to consider the case 

of the applicant for adhoc promotion as on 1.7.1989 for 

inureciiately thereafter in respect of any vacancy or 

post in the scale of 1600-2660 in accordance with the 

relevant rules and instructions. The present O.A. has 

been filed in june 1991 and as such upto 1.6.90, wnich 

is one year prior to the filing of the 0.A. such 

promotion will be notional but the applicant shall be 

given the actual finarial benefit with effect from 

1.6.90. While giving such benefit the Railways can 

adjust whatever has been given in the lower scale 

from 1.6.90. The revised fiation shall be taken into 

account for the purpose of retiral benefits and the 

same shall be recalculated and refixed and whatever 

arrears become due shald also be paid to the applicant. 

The Railway Administration shall complete the entire 

exercise within three months from the date of the 

receipt of a copy of this order. 



ii.sce of. 	o costs. 

(.c. I<dflafl) 
	

(V. Rarnakrishnan) 
j''rbc i: (j) 	 jice Cha irrnan 

vtc 


