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T.A.NO. 

DATE OF DECISION_9.10.98 

Shrj ?radhan Pam-
Petitioner 

Mr . P - H.Pa----
Advocate for the Petitioner(s) 

Versus 

Union -- Ira -9Js -------------------- Respondent 

Mr .R .M. V in 
----------------------------------- Advocate l()r 

the Respondent(s) 

CORAM 

TheHon'bjeMrv..Radhakrishnan  : Member(A) 

TheHon'ble Mr. P.C.Kannan 	: Member(J) 

JUIXMENT 

Whether Re porters of Local papers may be allowed to see the 
judgment? 
To be referred to the Reporter or not? 
Whether their Lordships wish to see the fair copy of the judgment? 	y- 
Whether it needs to be circulated to other Benches of the Tribunal? 
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* 	.. 	Shri Pradhan Pama 
Opp.Burma Shell Godown 
Kharwavad 
Porbandar 

(Advocate: Mr. P.H.Pathak) 

Applicant 

Versus 

Union of India 
Notice to be served through 
Divisional Railway Manager 
Bhavnagar Para 
Bhavnagar. 

2. 	Permanent Way Inspector, 
Western Railway, 
Railway Station, 
Bhimnath. 	 Respondents. 

(Advocate: Mr. R.M. Vm) 

ORAL ORDER 
0.A.No.287/91 

Per: Hon'ble Mr.V.Radhakrishnan 	Member(A) 

Date: 9.10.98 

Heard Mr. P.H. Pathak and Mr.R.M.Vin learned counsels for the applicant and the 

respondents. 

In this O.A. the applicant has approached this Tribunal praying for the following reliefs: - 

(A) The Hon'ble Tribunal be pleased to declare the impugned order of the 
respondent No.2 at Annexure A as illegal, invalid and inoperative in 
law and be pleased to quash and set aside the same and be pleased to 
direct the respondents to reinstate the applicant with full back wages and 
continuity of services and further direct to absorb the applicant as 
regular employee of the respondent deptt. 

Be pleased to declare the impugned action on the part of the respondent 
No.2 terminating the services of the applicant, as violative of principle 
of natural justice and without jurisdiction and be pleased to set aside the 
same. 

Be pleased to direct the rcspondcnts to pay Rs.2000/- as special cost of 
this application because the applicant is a casual labourer and this is the 
third application required to be filed by the applicant against the arbitrary 
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exercise pf powers by the respondents and further direct the respondents 
to pay 18°A interest on th back wages as are withheld by the rspondents 
without any reason. 

(D) 	Any other relief to which the Hon'ble Tribunal deems fit and proper 
in interest of justice." 

It may be mentioned that this is the second round of litigation. The applicant had 

earlier filed O..A.No.61/86 which was decided on 21.4.87 directing the respondents to allow the 

applicant to resume duly along with the backwages. The applicant's contention is that as )iY 

Annexure A the respondents have terminated the services of the applicant on the ground that 

he passed the medical examination in C/2 category only he shall be paid 	leave salary 	for 

leave due and thereafter no wages was to be paid. 

The contention of the applicant is that as he has passed the medical 

examination in C/2 category he should have been adjusted in one of the posts 

available under C/2 category. However, the respondents did not give any alternative 

job to the applicant. The applicant obtained interim order directing the respondents 

to allow the applicant to resume duly but when he approached the Respondent (PWI) 

,Bhimnath, he was not allowed to join duly and he was told that he had to produce 

medical certificate. It is also mentioned by the applicant that no memo has issued by 

the PWI directing him to go for medical examination. The applicant's contention is 

that as he was fit for medical examination for C/2 category he should have been 

absorbed in one of the post in that category and his services should not have been 

terminated without any notice. The applicant has completed more than 10 years 

service and having temporary status with effect from 1.1.1993 and as per Rule 2505 

IkqU 

	

	of the Indian Railway Establishment Manual, he has to be issued with notice before 

termination. The applicant also argued that under Section 25(F) of the Industrial 
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Disputes Act, he should have been given one month's notice or reirenchinent 

compensation before termination of his services 

The respondents have contested the application. They have stated that after 

completion of work of VOP project the applicant was directed to PWI, Bhimnath. 

According to them, the applicant fail to inform the respondents that he had passed the 

medical examination in C/2 category. When it came to notice, the Railway 

Administration directed the applicant to remain on leave under IREM Rule No.2604 

& 1306, according to which the employees should be granted leave as due to him, and 

if no alternative employment can be found in this period he shall be discharged. 

They have denied that the applicant's services was terminated. They have also stated 

that the Railway Administration issued order to absorb him as substitute Safaiwala, he 

is at liberty to resume duly as per orders. This is contested by the applicant who 

states that when he approached the Railway Administration, they refused to take him 

on duly. 

After going through the facts of the case, it is seen that them has been 

inordinate delay on the part of the respondents to allot alternative employment to the 

applicant as per C12 medical category. They have not denied that as per the applicant 

number of posts in C/2 category were available for posting the applicant, but still he 

was not posted in any of the posts and ultimately when he was posted as Safaiwala 

he was not allowed to resume duty. It is also seen that the respondents have not 

comp 4 with the interim order of the Tribunal to allow the applicant on duly 

when he reported to them on 9.3.93. He was asked to produce medical certificate. It 

is not clear as to how the applicant was rethsed to join duly on the above ground and 

all the documents were available with the respondents and in case the respondents 

1805 
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wanted the applicant to undergo the medical examination, they should have issued 

medical memo to him. This was not done. This shows arbifrary action of the 

respondents in dealing with a poor paid employee. 

In the above result, the application is allowed. 	direct the respondents 

) allow the applicant to resume duty in any of the vacant posts available under 

medical category C/2 for which he has been declared as fit, within eight weeks 

from the date of receipt of a copy of this order. The applic'nt also will be entitled for 

hackwages from the date of ais termination until he is retaken on duty after making 

an enquiry regarding his employment during the intervening period and if any, 

amount he had earned during that period, will be adjusted against the backwages 

payable to him. The intervening period will also count for continuity in service for 

pension purpose. 

O.A. stands disposed of accordingly. No costs. 

(P.C.Kannan) 
Member (J) 

r.w al p.,.' j 

(V.Radhakrishnan) 
Member (A) 
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Dated: 

Smjtted: Hon tble Vice Chairman & 

IJoneble Mr.  V. Radhakrishnan, Member (A) 

Hon'ble Mr., P.C. Kannan, Ivbmber (j) 

I-k)nble Mr. A.S. Sanghvi,Irnber 'J) 

Certified Copy cf order dated_ 	in CA/ 

Spl.C.A. No. 	of 	passed by the 

Suprerre Court/ High Court against the Judgnnt/ Oral Order 

pa83ed by this iriJDul in 	' 	I £spced for pruad 

plea:.i. 

D.R(J) 
Ih 

ntble  Vice Chairman 	L,t 

Hon1ble Mr. V. Radhakrishnan,. Member (A) 

Hon'ble M7 ,  P.0 	nn-in 	mber (j)A 

Hr,nble Mr4 AS. SanghvL Member (J) 
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD 	

0 
SPECIAL CIVIL APPLICATION No 1699 of 1999 

-------------------------------------------------------------- 
UNION OF INDIA 

ft 	 Versus 
PRADHAN PAMA 

--------------------------------------------------------------
Appearance: 

MR UM SHASTRI for Petitioners 
MR MS TRIVEDI for Respondent No. 

CORAM : 
MR.JUSTICEE DC.ftIASTAVA 
Date of Order: 25/1 1/1999 

ORAL ORDER 

In 	this 	petition, 	the 	petitioners-original-opponents. 

have 	challenged 	the 	order 	recorded 	by 	the 	Central 

Administrative Tribunal, 	Ahmedabad Bench in O.A. 	No.287 

of 	1991 on 	9.10.98, 	whereby, 	the 	application 	of 	the 

respondent 	employee 	of 	the 	Railway came to be allowed 

with a direction to the petitioner authority to allow the 

respondent to resume duty in any one of the 	vacant 	post 

available under the medical category C/2 for which he had 

been declared as fit and with a further direction that it 

should 	be 	done within a period of 8 weeks from the date 

of receipt of the copy of the order. 	In the said 	order, 

it 	was 	further 	directed 	that 	the 	employee 	would be 

entitled 	to 	claim 	backwages 	from 	the 	date 	of 	his 

termination 	until the date of re-taking or resuming duty 

after making inquiry regarding his employment during 	the 

intervening period and if any amount he had earned during 

that 	period, 	the 	same 	would 	be 	adjusted against, the 
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CA ; 	 order dated 25!1; 	 2 

arrears of backwages and the intervening period was 

directed to be considered as continuing period in service 

for the purpose of pension. 

:39  

The petitioner-original-respondent has challenged the 

aforesaid order and has reiterated the same grounds which 

were, in our opinion, rightly, rejected by the Tribunal. 

The termination order of the workman was held to be 

illegal, invalid and uniust and therefore the order was 

quashed by the Tribunal. Nothing has been, successfully, 

pointed from the record of the present case that the view 

taken by the Tribunal and the reasons assigned by it and 

the ultimate conclusion recorded are in any way tainted 

with any vices requiring our interference exercising 

extraordinary, plenary, discretionary, constitutional 

power under Article 226/227 of the Constitution of India. 

The Tribunal, in our opinion, was justified in taking the 

view in the Impugned order and we are fully satisfied. 

Therefore, this petition deserved to be rejected. 

Accordingly, it is rejected. 

At this stage, learned advocate appearing for the 

respondent workman has drawn our attention that the 

workman is yet not allowed to join duty. 	He has also 

placed on a recorci a copy of the letter dated5.2.9 

addressed to the Western Railway Authority by the workman 

and the reply 	thereto 	dated 	27.1.99. 	it 	is, 

categorically, stated i 	the reply that the Railway r  

Administration has filed an appeal against the order of 

the Tribunal in the High Court of Gujarat, Ahmedabad and 

probably on that ground the Authority did not comply wi'tt 
N 

the direction. In the circumstances. the petitioner is 
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• 
-irected to comply with the direction for reinstatement 

c;thin a period of 	weeks and remaining direction 

thin period of eight weeks. 

LI 

11UE • 1f - 

cS 	
AflT/EGISl 
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4ç 	 CENTRI.L ADMINISTRATIVE TRIBUNAL, DL LH 
2 

Application No. 	 of 19 

Transfer application No. 	 Old Write Pet. No 

CERTIFICATE 

Certified that no further action is required to be taken and the ease is fit.for consignment to the Record 
Room (Decided). 

Dated: 

Countersigned. 	 - 	
I 

Section Officer/Court OffIcer. 	 Signa '(I Dealing 
Assistant. 

MGIPRRND--41 CATI86—T, S. App—.30-10-1986---.15O Pads. 
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CENTRAL_TDMINiSTPTIVE_TRIBUNAL 

1-I1V1EDAB7\D BENCH 

AHMEDThJD. 

Submitteth 	 C.A.T./JUDICIAL SECfION. 

Original Petition No: 

of 

X4iscellaneou.s Petition No:  

of  

Shri 	 Petitioner(s) 

Versus. 

Respondent4s). 

This application has been submitted to the 

Tribunal by Shri  
Under Section 19 of the Administrative Tribunal Act,1985, 
It has been scrutinised with reference to the points 

mentioned in the check list in the light of the 

prorisions contained in the Administrative Tribunal 

Act, 1985 and Central Administrative Tribunals (Procedure 
Rues, 1985. 

The Applications has been found in order and 

may be given to concerned for fixation of date. 

The application has not been found in order for 

'1 	the reasons indicated in the check list.The applicant 
may be advised to rectify the same within 14 days/draft 
lette is placed below for signature s  

f SSTT 

c 



CENTRAL ADM IN ISTRAT WE TR IBUNAL 
AHi1EDAAD BENCH 

APPLICA (5) 	
L Jcí;z 

RESPONDENT(S)  

PART ICULAP.S TO 3E EXAD 	 F ND ORSE ME NT AS TO 
- 	

M I 
	 RESULT OP EXAM INAT ION. 

2.. Is the application competent 7 
2. (A) Is the application in the 

prescribed form 7 
Is the application in 
paper book form ? 
Have prescribed number 
complete sets of the 
application been filed 7 

3. Is the application in time ? 
If not, by how many days is 
it beyond time 7  
Has sufficient cause for not 
making the application in 
time stated 7 

4. Has the document of authorisatjon/ 
Vakalat Nama been filed 7 

5, Is the application acccwnpained by i'- 
D.D./Ip.O. for Rs.50/-, 7 Number  

x offl./t.p.. to be recorded. 
6. Has the copy/copies of the order(s) 

against which the application is  made, been filed,? 
7. Have the Copies of the documents 

relied upon by the applicant and 
mentioned in the application 
been filed, ? 

Have the documents referred to 
in (a) above duly attested and 
numbered accordingly 7 

- Are the documents referred to 
in (a) above neatly typed in 
double space 7 

8. Has the index of documents has been 
filed and has the paging been done 
properly 7 fr-' 

1 

. .2,. 
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PRTICTJtR$ T3 ef EXZMIITED. 	ENDORSENT TO & RESULT 
I}F_EXZMINlTION. 

9. Have the chronological details 
of represcetations made and 
the outccme of such represen- 
tation been indicated in the 
applicat:on.? 

10. Is the matter raised ib,n the 
application pending before 
any court of law or any other 
Bench of the Tribunal 7 

11. are the application/duplicate 
copy/spare copies signed.? 

12. Are extra copies of the appli- 
cation with annexures filed.? 

Identical with the Origina 

Defective. 

(c)ontirg in Znaexures 
No. 	 Pate Nos. 

(d)Distinctly Typed ? 

13. Have full size envelopes bearing 
full address of the respondents 
been filed 7 

14. are the given addressed, the 
registred addressed 7 

15. Do the names of the parties 
stated in the copies, tally with Name(s) 

those indicated in the application 7 

16. are the trarsations certified to be 
true or supeorted by an affidavit 
affirming that a 	they are true 7 

17. hre the facts for the cases mentioned 
under item No.6 of the application 7 

Concise 7 

Under Dastinot heads M 

Numbered consecutively 7 

(a) Typed in double space on 
one side of the paper 7 

18. Have the particulars for interim 
order proved for, stated with 
reasons? 



From 
Advocate, 

URGENT NOTE 
To, 
The Registrar, 
H-,urrof6trjaratC (YT 
AHMEDABAD. 

Re: 	 (° 
District 

Sir, 
The above matter is an urgent one and. I want to move the 

Hon'ble Court for abtaining an order for stay / injunction / bail Be 
pleased therefore. to direct the Office to place this matter before the 

Cour for admission no 4 - 199 fr I personally undertake to remove 

all office abjection and to pay the diefoit court fee stamps, if any 

C c 	y 	 I 

c -L 

Ahmedadad. 	 Yours faithfully, 

Date 	 AdvotPefnrs. 



IifH 	 iiIN RTiV ThI3UN T 

.A. 	 1991. 

Shri iradhan Lame. 	 . . Aj)l ic,  a fl t. 

Vs. 

Union of Idj & irs. 	 .Responaents. 

I iJD : 

Sr.LJ. 	Atm. 	art iculars 

- 
j 	- 	leno OL tue 	t1tLL 	 1 tj a 

cody o tna oroer 

A/1 	A Copy Of the J UOJ6m3Lt 
ol t1iS: hJnb1e Tribunal 	t 'k  tQ.. 

A/2 	A copy of h,-,  latter 
aiireaca by the aiicatt 

Aco 	of the notice 	cl 7V 	 ctatab  

Jate 
A mci aba 

hvoct al for the alicaflt. 

Ll  JY 	 S 

\V: 



IN TH CNTAL ADMINISTRATIVE' TRIBUNAL AT AHDAbAD 

0. A. 	 OF l°91 

Ap1icant 	 iPradlhan Pama 

Opp. )ULfl1C $he1J. Godon 

Kharwavad 

Porbafldar 

II 	zesporidents 	 : 1) Union of India 

Notice to be served, through 

Divisional Railway Manager 

3havnagr .?ara 

:havnagar 

III Order Under Challenge 

2) Permanent Viay inspector 

Western Railway 

Re ilway Station,Bhim.nath 

Order of termiraat ion by the 

respondent No.2 w.e.f. 27.8.90 

and non absorption of the 

appi ic&nt. 

1,1  Jurisdiction & 	 : The applicant declare that 
&. V. 	 Limitation 

the subject matter of this 

application is within the 

jurisdiction of this Tribunal 

and limitation prescribed 

under section 21 of the 

Administratjve Tribunal Act. 

VI Facts of hhe case 

1. 	The Ff•pi icant is a cit izen of India and was working 

under the resoondent No.2. The respondertt No.2 has v ide his 

letter w ithout date, infomea the appl icant that as the 

appi icant has passed the medical C/2 category and therefore, 

i1s serv ices are terminated from 27..90 and he will je iven 

. . 



the leave salary and no further salary, w.il e paid to him. 

A copy of the order yiven b the respondent No.2 is annexed 

and marked as Annexure L 	to this application. The said 

order is ex 	cie.aritrary, illegal and is void ab initio 

as it is in violation of the mandatory prov is ions Ot law 

as well as is without authority and therefore, is rauired 

to be quashed and set aside. 

2. It is sub itted that this is the second round of litigation 

by the applicant. That earlier also, the respondents have 

adopted arbitrary and illegal practice and terminated the 

services of the applicant. The applicant has approached to 

this Hon able Trthunal and bhis Hon 'ble Tribunal was pleased to 

directthe respondents to reinstate the applicant with 

consequential benefits, a Copy of the judgernent of this 

}Ion'ble Tribunal is annexed and marked as Annexu.re AZI to this 

application. It is pertinent to note that after even the 

judgeLnent of this Hon'Dle Tribunal, the applicant was not pCid 

back wages as per the direction and therefore, the applicant 

was constra med to file a contempt appi icat ion setore this 

on'ble Tribunal. That after filing of the contempt application, 

the respondents have complied with the direction of this 

Hofl'ble Tribunal ut the respondents are highly antagonised 

against the applicant and therefore, have started harassing 

the applicant. That the applicant was transferred under the 

respondent That the applicant was reinstated in services 

with effect from 9.5,07 at Rajkot. The applicant was tansferred 

to Fhavnagar under the respondent No.1 and from Bhavnagar 

the applicant is transferred to respondent No.2 and by the 

impugned rder at Annx. 'A' the applicant is terminated, without 

following the due procedure of law. That immediately the ajplicaflt 

has addressed a letter informing tna respondent No.2 that tAle j 

action to terminate the services of the applicant without gtv 

au opportunity of being heard and without giving any notice 
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terminal bnef its etc. amounLs to termination of services 

aiio therefore, is void ab initio. A copy o the letter & 

addre 	 t ko   ; 	2 

to take the apl icant in serv ices is annexed arid marked as 

nnexure2 to this alicatiori. It is submitted that 

after eVen tjC represOntat iofl made by toe appl icant 

the applicant ,.)as not taken oci uty tor he was paid his 

salary and therefore, the applicant has aroached to 11 

dvocate and a notice ;as £suec 	 nformirji  

that tile term int ion of serv ices Of toe 	icant is uUll Ity 

and nectar the gjuise 	meaical 0/2 passea he cannot oc 

terminated cy the resuncents. iA coy of the notice dated 

13.i.9i is adtiessed bthe tdvocata is annexed and marked 

as Annexure j/j to this apl icat ion. Insita of repeated 

reresentat ion to the respondents, toe appi icant is not 

reinstated nor is paid salary uj  the respondents and 

therefore, the applicant has no alternative except to 

aoproach this T-Tn 'ble Tribunal by way of this application. 

3. It is pertinent to note Lhat the ermanent ay Inspector 

is riot the aointinç authority of the ap:licant and 

therefore, ha has ia jur iso ict ion to term mate the serv ices 

o 	toe appi icant. On this only rourih, the a.i icat ion is 

required io be allowed with cost. It is submitted that the 

apl icant is iat sent for toe mecical exam mat ion o the 

responoents, after his re instatement • It is not known to the 

appi icant aht how the responoents nave come to toe co nd us ion 

roet the applicant As passea,  in 0/2 cataory. horeover, 

even after the a 01 icant is declared passed in 0/2 cateory 

he should he sent for further medical check u before the 

Roard. it is ertinant to note that it is the duty of the 

reseondents tosend the aolicant for medical check ua 

after his reinstatement. That so tar the, casual lasourers 

are concerned, as per the a iiway stahl ishment ila ual, 

0 .4/— 
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they are required to pass medical C/2 category and the 

applicant has put about io years of services. That even 

in the case of medical unfitness, tile respondents are under 

obligation to absorb the aplicaflt in the other categories 

of atchman, Harnal, Sealmafl and such obher post. That the 

to 
applicant has pointed outhe respondents that even in case 1  

the applicant is'considred as c/2 passed, though he was 

not sent for medical £ itness, he is required to beabsorbed 

in the other work. The post of 'atchman at Rest House, -orbandar, 

2 posts of Hamal under Traff ic Inspector/S-BR, 2 osts of 

eaimafl at Ranavav, 1  post of P.r. at I3hanvab, 2 osts of 

Hamal under 5tat'ion Master, Sarkhej, 1 post of Hessenger, 

1 post of peon, i]. post of thainman etc. areavailab1e vacant 

with the respondnts. It is the duty of the respondents to 

take step for aisortion of the applicant continuing him in 

services but the apl icant cannot be term mated by the respondents. 

Therefore, the said action on the part of the respondents is 

ex facie arbitrary, illegal and being unconsti€utional is reuired 

to be civashed and set aside. It is pertinent to note that the 

applicant has pOinted out in his representation at Annx. ,/2 

that he is not inclined to proceed on leave and therefore, 

the question ofpaymant of leave salary does not ariEe. 

Te respondent o.2 has no authority to terminate the services 

of the applicant and therefore, the applicant is required to be 

ntth Lth full back wages and continuity of services. 

tttedthat the 	order. of tórmination of services 

I Ic. t is without following the principle of natural 

ttjCe. It is pertinent to note that after the reinstatement, 

the apl icant is not sent for medical examination and in the 

termination letter at Annx.'A 1  the reason mentioned by the 

respondent Not2 is about unfitness of the applican€ for the 

category of 3/1  etc. Thus, the order 	stigma on the applicar' 

re:: ndents 
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v 	er )iJ Ljt iDfl 	J J .VC c.fl J 	;JLLUC1 1S 	LJC tfl lie 

ta the aplicant. That no chance of hear 

al icant. Ltraiehtwaj the resOflueflt jO 

jut isoiction to ass such orcar, as terminatd the sar' 1: 

of the apvl icant. That the appi icant is not paid the salar 

aiso and. theretore, tae action on the art of the res0ondants 

term mat ing the serv ices of toe ap.l icant is vo id-ad- in it io 

as toe same is issued witflout follow ir toe 	OV iSiOflS Of 

oailay a5tv11 .U:eflt .iariuui as waif as tea i inc iple of 

natural ust ice. bat toe a:l icent ras cam. letad more than 

11) joars of. services and the aa1icant is granted temporary 

status withaffect 'Erorn 	 The aplicant's services 

Cannot be term inatea without iv ins Cflf not ice as roe idad 

UI); t suic 2bo5 oJ oa tlway 	55T;:.L is aent lanual 

it iS SUaO ittec toat Lrc act ion U 5515 5art a the 

responuents to terminate z. Lo svrs ices of toe applicant is 

also in flaUrsflt J jj3fl :j Lhe rov isions o 	ec. 25 	) 

ree with sc. 	a the ct reac with <ule 77 o 

snaustrial c'isute sulas, j9'i7. That wsiiia terminating the 

serv ices oi-  the d5l icnt, the respouonts have not aid 

retrenchment comensut ion nor the noL ice 

The respondents are under obligation to requiarise the 

serv ices oi the a 1 icnt as ermsnent em.la Ce as the 

rcsponsent dett as the apl icant ias caletd nose toan 

ears of serv ices. The al icent 4 s case is covered by the 

jucgemnt of this Hon 'bie 	4'flij1iii Indrasal adav Vs 

Union of fndia. That the act ion on the rCtt  of the respondents 

is 	in V foist ion of toe mandatary ;rov isions oi law a n d 

terefiore, is void-a - in it io and is reu irad to be cmuasoed 

rd set aside and the agi icant is ri: iv 	vs 

Lii full back wages and cant mu it1  af svsv ice 



: 

ation bfashion. That ins  	 y the  

ak plicant, the respondents did not care to reply the 

same and the family of the applicant is Lacing starvation 

situation, 	s the applicant is out of job since 

more than 6monthi s . That the balance of conveni:nce is 

in favour of the applicant as there is no reason for the 

respondents to terminate the services of the applicant. 

The applicant is having a strong prima facie case in his 

favour and therefre, the interim relief prayed for in the 

application is required to be granted. Granting of interim 

relief will not any way adversely affect the right and 

contention of the resjondents. That the eLnployQes junior to ta: 

applicant are continued in services by the respondents 

and looking to overall circumstances, the interim relief 

prayed for n this appitcation is reçcuired  to be granted. 

VLI.. fielief souaiit Lor 

±n tfl aLi.)V 	flt jn 	i1Ct 	;f c jy'cu ate naa 	D. :; case, 

the aplicant r: tdet 

(A) 	The Hon 'ble Tribunal au pleeseu to declare the iupugned 

order of respondent ho.2 at Annx.'A as illegal, invalid 

and inoperative in law and be pleased to quash and set 

aside the same and be pleased to direct the respondents t 

reinstate the applicant with full back wages and continuity 

of serv ices and further cirect to aosorb the ap: j l icent as 

regular emploae of the respondent deptt. 

(b) de pleased o declare the impugned action oi thu part of the 

respondent No.2, terminating tue services of the applicant, 

as violative oz principle of natural justice and without 

jurisdiction and be pleased to set aside the same. 

He pleased to direct the respondentsi".*0 to pay fzs 2,000/- 

special cost of this application because the applicant 
eaplicatlon 

eDl labourer and this is the third 

He filed by the aepi icant aaa Inst the ar 
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exercise of a\Iers by the respondents and further direct 

the resondents to pa 	d%interest on the oack wages 

as are witheld ay thc respondents without any reason. 

(D1 

	

	other relief to which the Hon'ble Tribunal deems 

Lit at-id proper in interest of justice. 

V ili inter ib Re iiet, : 

e) 	-end ing cOrn iss ion and f md 0 isposal of the apl icat ion 

oe pleased to airoct te respondents to pay the due 

salarthe 	 r  	urthernt  

ciract to >ay salary to the appi icant regularly. 

(b) be pleased to cirect the respondents to reinstate the 

aplicant forthwith and pay his salary regularly. 

(C) Any other relief to which the Hon'ble Tribunal ceems 

fit and proper in interest at justice. 

I. 	The apl icant has not f iled any other appl icat ion 

in any other court including the Eon 'die supreme Court 

at India with regard ta the subject matter of this 

application. The ap.licant has no other alternative 

remedy available except to approach this Hori'bia 

n 	-ribunal by way of this application. 

. 	Number of costa 1 Orders details 

ostal Order 3. 	3--c 

Dated : 

Issued by :  

amount of 	5o/ 

(In index in duplicate c-ante inng the dacurnents is 

produced h/w. 

Eli List a;: enclosures as per above inciex. 

Date 	 h .-atkiak ) 
AhmecEabad 	 Auvocate tar the applicant 

0 .3/— 



'V 
r 

V.LF.LCATL..N 

Shri Pradhan llama, adult, residence of orbandar, 

occupation Khalasi in Railway, ha4 gone through the 

aplication and do hereby verify that the contents of 

pra 1 to 	are true to my arsonal knoiledge and 

pares I toTbelieved to be true on legal advice and that 	21 

I have not suressed any material facts, 

Ahm:dah • 	

- 

H 

ij by' Mr. 
-' 

eafle 	 t11oners 

with second s& 
3opeS CPY 

thei side 

, 
	~erfimrar 
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AnflexUre - AJ9 

Shri Pradhan Pa (N.B.) 

You are hereby informed that as you have passed 

medical in c/2, you are terminated from services from 

tomorrow i.e. 27/8/90 & tiLl the finalisation of your 	it 
matter, you will be paid leave salary for leave due to 

you & there 	after wiliriot be paid the wages. 

Parmeflent W6y Inspector 
W.R. 	Bhimnath. 



fi ~j W, Th 
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Pradhan Pama Shindhav, 
Opp. Burma Shell Godown, 
Kharvavd Pandal Falia, 
PORBANDAR. 

Versus 

Union of India J. 
Notice to be served through 
The Genera]. Manager (HR) 
Churchagate, Bombay. 

Chief Engineer (const.) 
Railway Station, 
Ahmeoebad. 

Executive Engineer (construction) 
Kothi compound, 
Rajkot. 

00 petitioner. 

.. 	Respofloents. 

J U D G B N B N T 

0.A.N0. 610F 1986. 

Date : 21.4.1987. 

Per : Hon'ble Mr. P.M. Joshi, Judicial Member. 

This is an application under section 19 of the Administr-

ative Tribunals Act 1985 directed against the inaction on the 

part of the Respondents-Railway Administration wherby the 

petitioner Shri Pradhan Pama Shindhav of eorbandar has not beel 

allowed to work under 10W, Porandar. According to the etiti-

oner he is employed as casual labourer shince the year 1980 

and was shifted to t Savai Nadhopur', Kota division on 16.5.85 

from Por;andar but he was shunted back to Porbandar vide 

letter dated 1o0.1985 (Annexure'B') on the ground that he has 

not passed medical test in B/i. grade. It is further stated 

that when the petitioner approached P.W.I. Porban dar, he has 

directed to report for duty to I.0.1(c) Porbandar under letter 

dated 8.11.1985 (AnneBure'C1 ) bue he was not allowed to resume 

his duty by I.O.W. Porbandar by oral orders directing the 

petitioner to go back to P.W.I. office, Again when he reported 

to P.J.I. office, the petitioner was not taken on duty. Thus 

the petitioner is Bout of job since 10.10.1985 accordingly he 



:2: 

has prayed that the Respondents be directed to allow the 

petitioner to resume his duty with backwages from October, 

1985 

The Respondents have resisted the application contending 

that though the petitioner was relieved by letter dated 

10.9.1985 by P.W.I. 'Savai Madhopur", he reported to Porbandar 

under P.W.I.(c) on 10.10.1985 manipulating the date in the 

letter. Hence it is submitted that for the said reason, non 

availability of vacancy and the senior to the pl3titiinars 

having been shifted to other division, the petitioner could 

not be taken on duty. 

We have heard the learned ccunsels Mr. P.H. Pathak & 

Mr.M.R. Bhatt for Mr. R.P. Bhatt for the petitioner and the 

Respondents respectively. We have gone through the pleadings 

of the praties and have perused the documents on record and 

given our earnest consideration to the arguments addressed 

at the Bar. 

It would appear to be useful ho mention at the very outset 

that the petitioner is in the employment of the Railway 

Administration and was working as a casual labourar under 

control of I.W.I. (c) Porbandar since the year 1980 and later 

on, in the year 198 he was shifted at Saval Madhopur of Kota 

division (Rajasthan). The fact that the petitioner was relieved 

by P.W. I. Savai Madhour and idrected to report to Porbandar 

under P.W.I. construction under letter Annexure B' is not in 

dispute. Tt is however asseted by the Respondents that the 

petitioner could not be taken on duty as the petitioner reported 

on 1.0.10.1985 manipulating the date in the 'etter Annexure3' 

Apart from this assprt ion, the Respondents have neither produced 

the original letter nor any evidence in support thereof. It is 

therefore extremely difficult to hold that the petitioner is in 

any.  manner responsible for manipulating the date as alleged. 
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Even apait from it there is no justificatLn whatsoever 

in not allowing the petitioner to resue his duty when the 

decision was taken in .R,M.S. rneting at Porbandar held 

on 5.11.1985 to take the petitioner on duty under 

£'.S.R. vide Annexure 'C,. Thus the imfr ugned action on the 

part of the Reondent in not aliwoing the petitioner to 

resume the duty at Porbandar under one or other pretex is 

clearly unwarranted and therefore unsustainable. 

5. 	The unshot of the aforesaid discussion is that the 

impugned action on the part of the Resondents in not allow-

ing the petitioner to resume his duty at Porbandar is hela 

to be illegal and bd in law s  The Respondents are directed 

to reinstate the petitioner within two months from the 

date of this order with backwages due from October 1985. In 

the facts and circumstances of the case the prtios are left 

bo bear their own costs. 

Sd, - 

( P.M. JOSHI) 
JUDICIAL HI1BER 

P.R. TRIVEDI) 
VICE CHAR14AN 

Deputy Rag istLar 
Central Admfl. Tribunal 

Ahmedabad Bench 

T R U E \QPY 

(A ocate 
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Pradhan Pama 
X2O9P:3urma ]3holl Caddwn 

Kherwavad, 
£-0RBANDAR. 

Date :- 30/8/90. 

To, 

The Permanent Way Iflspector (WR) 
Rly, Station, 
Bh imnath. 

Sub :- illegal Termination 
Dear Sir, 

I the undersigned Shri Pradhan Pama, do her3by submi.t 
my application as Under : 

That I am working since 1980 & medically Examination 

1985 and I am granted reinstatement by the Tribunal because 

of my earlier illegal termination. That you have informed me 
that I am terminated with effect from 27/8/90. That the said 

action on your part is arbitrary, illegal and contrary to the 

decision of the Judgment of the Hontble Supreme Court of India 

in Indrapal Yadav cqse. I cannot be terminated by you in you 

in such fashion. 

I further say that I am not ready to proceed on leave, 

icannot be compelled to proceed on leave due to inaction of 

negligence of department. I, therefore reauet to allow me to x 

work and pay me my wages. I retireate and request to withdraw 

the termination order and presenting my self for work. Please 

allow me to persons my duties, failing which you will be res- 

pnsible, for. 

Thanking you, 

Yours faithfully, 

Copy to :- 

].. Divisional Rl, Managar(WR) 
Ehavnagr Pare, 	 TP'J 	- Bhav n agar, 

(Aocte 



ANNEXUR - &3 I 1 

Date :- 18.01.91 
Bi RGISTERrD A.1J. 

To, 
The Divisional Rly Manager (WR) 
Bhavnagar Pare, 
B HAVNAGAR. 

Sub :- Case of Shri Predhen Pama. 

Under the instruction of my client Shri Pradhan ?ama, who is 
directed to be reinstated by the CAT Ahmedebad and at present 
who is forced to remain the idle due to delay in his posting 
by your office I, the undersigned advocate inform you by this 
notice as under : 

That my client is working since 1980 and on his termination 
he has approached to the CAT Ahmedabad. The Hon'ble Tribunal 
has directed the administration to reinstate his with back 
wages. That as per the order of the Tribunal, my  client was 
working under PWI Bhimnath. That my client was sent for medical 
Examination and was declared pass for C/2 category. That my 
client has requested pa PWI, Bhimnath to Lend him in appeal 
before the Mdical Board. But the request is not acctted by 
the PWI and as a result of which, my client is constrained 
to remain idle with effect from 27.8.90 saying that as he is 
declared fit for C/2 category, PWI, Bhimnath is awaiting 
posting order of my client in the respective category • That 
till date my client is not ;iven ny posting order. 

That there are many post of C/2 category are available VaCoflt 
within your jurisdiction. The details are : 

Post of my Watchman at the Rest House, Porbandar 
2 posts of Hamal under Traffic Inspector/SS-PBR 
2 posts .f Sealinan at Ranavav 
1 posts of P.P. at Bhavad 
2 posts of Hamal under Sttion Master, Sharkhej 
1  posts of Messenger, i  post of Peon, 1  post of Chairman 
are avialble vacant at the Office of Asstt Engineer, 
Porbandar. 

It is pertinent to note that the one Shri Bahadursinh Bhanubha 
who is junior to my client, is posted at Porbandar Rest House 
Bearer and is regUlarised also. Thus there are large number 
of post avaiThble but due to inactln on your part, my client 
is awaitinç the order of posting. You will be solely respon-
sible for the salary and benefits available to my client for 
the period from 27/8/90 tjil he will be given the posting 
order. 

That my client again reiterate the demand to send him in the 
appeal before the Medical Board for further examination against 
the decision of the Medical Officer delaring him pass in C/2 
category. 

If within 15 days of receipt of this notice, you will not take 
any immediate action for posting of my cl.ent and send him 
before the Medical Board, my client shall be constrained to 
approached the H0n 6ble Tribunal for inaction on your part, at 
your cost and risk. 
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Pay Rs. 151/- as cost of this notice to ry client as is 
to be issued bo you due delay in giving posting order and 
not sending him in appeal before the Medical Board. 

Iate  
Abmedabad. 	 P.H. Pathak 

(Advocate) 

TRUE 



Before the Central Administrative Trib.inal at Abmedabad 

O.A. No.287/91. 
Pradhan Parna 	... 	... ... Applicant. 

TJnjofl of India & Others - 	... 	espondents, 

ResDondent Rly. Administrationjfiles it 
jtf2 1/t 

written Statement as under :- 	 - 

That the apolicatiori is misconceived, and not 
tenable in law, being otherwise defective. 

Resoondent Rlv. Administration does not admi:: 

the trith or correctness of any statement, allegation, 
contentim, or suggestion set out in the aoolication 

unless the truth or correctness of any one of them is 

soecifically and exoresslv admitted in this reoly. 

- 	 3 • 	\'iithout orejudice to the above, the respondent 

Rly. Administration files it written statement as under. 

Cntentg of ?ara 1 to V of the application 

are fonal hence no co:mients. 

Reg. the contents of Para VI(j) is not correct, 

and hence not admitted. In this matter it is clarified 

That, the aoolican-t was originally engaged by V.O.P. 

onstriction) organisation with effect from 21.4.80, 
and at that time, of his first appointment, he was not 
nedically examined. Thereafter,. the work of V .0.P. project 
rganisation completed, and these caisal labours were 
irected to the divisions, where their seniority is 

kanbained • Like wise the applicant was directed to 

havnagar division. It is not correct that the services 
of applicant were farminated with effect from 27.8.90,JjJ-

following I.D. Act. Applicant has given different colour 
to the matter and suopressed the material facts. 
¼i1) Cántents of Para VI(2) is not correct and hence 
:nied. The apolicant on cornoletion of project wbrk of 

.0 .. project, directed to PI-BPH under Bhavnag r 

4 

	

	 ivisin, and Was working as Sub.angman. The applicant 

:ailed to inforii Railway Admlnistrati n that he has 

f "

nassed iledical xani ination in the 1iedical Category of 

/was nr modical carti icate 
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Contd.,.5 

ADiiO-Bhvnagr vide certificate N0  .173887 (878) of 

11.3.86, The said f.cts came to the notice of 

Respondent Rly. administration, on the basis of 

service sheet, therefore he has been advised to 
remain on his own leave, as per the provision of 
Indian Railway istab1ishment. ilanual Rule No.2604 & 

1336 /ol.I as under:- 

b. 	If a temoorary railway servant has become 
medically unfit :.or the oost held by hiii, on account 

circumstancies which did not arise out of and in the 
course of employment, the benifit of rile No.152 R.I. 
witk will not he admissible while, therefo, it is 

strictly obligatory to find alternative e:noloyment for 
such an employee, every effort should neverthless, be 
made to find alternative emoloyeeya 	The employee 
concerned should be granted such 	e as due to him 

plus extra ordinary leave not exceeding three months, 

the total not exceeding Six months. If O, alternative 
e1p1oyment can he found in this period, the employee 

should be discharged from Serivce". 

Thus, the aoplicant who is failed in /0ne 
iedical category of Jangman, and the category of Jangn'ian 

is Safety Category, he cannot be continued on the post of 
angman and as per above provision, matter was und 

consideration for his alternative employment. Thus the 
claim of the aoplicant, for regular Salary is not 
admissible as he is not due for any kind of leave at his 
account. In addition to this Rule 304, & 305 of Indian 
Railway Estt. Code Vol.1, is produced as under:- 

Rule 304: Termination of Service on account of 

in-efficiencies due to failure to confirm 

to the reiis1te standard of Physical fitness: 

A Railway servant who fails in vision test or 

otherwise becomes physically incaoable of performing the 

duties of the nost which he occupies, should not be 

discharged forthwith but should be granted leave in 

accordance with rile 522. During that oeriod of leave 
so granted, such Railway servant must be offered some 
alternative employment on reasonable emoluments having 
regard to his former emolum'it. rther, the extra... 
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extra..ordinary leave oration of the leave in 

accordance with rule 522 should not he cut short 

purely on account of his rufusing the first offer 

which is made to hi, but he iist discharged if he 

does not accept one or more offers made during the 

period of his leave". 

Rule 522: Code I Rule 'To•3. 

(3) A Railway Son,ant who fails in 

vision test or otherwise becomes 

physically in capable of oerforn'ning 

the duties of the post which he 

occupies but not in capable of 

oerforming other duties, shall be 

granted leave in accordance with 

these, rules, subject to the proviso 
that where the Railway Servant has 

not got six months leave to his credit, 

hh 	 ts  

by grant of extra ordinary leave". 

Thus, the action of the Railway Administration is 

just, and as ocr the pvision of the rules as stated, 

and claim of the aoplicant is baseless, and fabricated. 

(iii) 	Contents of Para 11(3) of the aoplication is 

misleading the matter and hence not accepted. In this 

matter it is clarified that-  Gang man is a Safety Category 

and is B/One Category in jiedjcal 1.!xamination. Here 

aoolicant failed in B/One category and as such, under 

the provision of Indian Railway Estt. Code, as stated 

there ore he has advised to remain on leave till the 

time of his absorption in alternative post. This does 

not mean that his seiices were terminated. Since the 

aoplcaht is fit in medical exam, in Category of C/2, 

Railway Administration has issued the order No.E/105/91 

of 26/27-12-91 for his absorption and posted as Sub. 

Safaiwala under Chief Inspector of Works Bhavnagar ?ara, 

on the vacant post ( Annexed here to and marked 'R') 

regarding his claims for the post of Hamal, Watchman, 

Sealman etc. it is clarified that these categories 

are eanarked classified as C/One and as such, it is 

0 • • 4 
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it is not tenable thus the Railway zdministrati::)n has 

taken all legal action as per the oriison of I,R.Ii. 

'\ 	(iv) 	Referring to the Contents of ara VI(4) of 

the apolication it is clarified that, iedical authority 
has declared him passed in C/wo category and this it is 

not nec;ssary to send him for his re-medical xaminatin 
Rly. Administration has taken re:uired steps to absorb 

him in at:entive category of sub. Safaiwala and orders 

were issued as shown as annexture 'R' above, and 
applicant is at liberty to resume his duty as ocr the 
orders. 

(vi 	Contents of Para V1(5) is not admitted as 

Railway Administration has not terminated his services, 
But he himself failed in the iledical Exam. for orescribed 

medical category, and orders for his absortion on 
alternative post, as per prescribed medical category C/rwo 

has already been issued but apclicant him self failed to 
resume his duty thus his claims for payment of compensation 
is ±xjJcxx fabricated, baseless and not reasoned and hence 

denied, 

Referring to the contents of Para VII of the 

application it is orayed that, 

Respondent Railway Administration has not 
terminated the service of the aoolicant, but he himself 
failed in the prescribed medical exam, and as such, he 
as advised to remain on leave, as per the provision of 

Indian Rly. Zstt. 1anual till the time, he can be absorbed 
on alternative post, prescribed in the Liedical category 

of C/rwo, which the applicant has passed and accordingly 
Rly. administration has taken all Steps and issued orders, 

as stated herebefore and as such no any relief or interim 
relief to be granted to applicant but his aoolieatthon to 

be dismissed. 

Respondent Railway Administration craves leave 

to add, alter, amend, modifiz or correct the contents of 
this reply as and when reguired in future. 

On and balf of Jnion of India, 

Addnl.Divisional Rly. iianager, 
Bhavnar Para. 	 W.Rly, Bhavnagar Para. 
Date:V 4,-92. 
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1 
VRIFICAT ION 

I, Praveen (umar, Addl. Divisional Railway 

Manager, Western Railway, Bhavnagar do hereby solemnly 

affirms that what is stated above is gathered from the 

Official record, and same to be trie to the best of my 

knowledge and belief. 

C 
t3havnagar Para. 	 Addril. Divisional Rlv. Manager, 

W.Rly., Bhavnagar Para. 

cc 

vt6j 	4 T 

I 
I 



-: OFVICE OFDER NO. 	
/0 	DRM's ff ice BVP • Dt. 26/ i/91. 

1(7 

Sub:— Absorption of MedocallV decategor1sadst 
Casual LaboW/SUbStjtt05 in alternative 

post/i ob Engg ,Deptt. 

lef:— This 1ff ice letter No. EP/369/5/2 dtd. 22/3/91. 

With refrence to the above, fo
llowing Substitutes GMafl 

of VP, who arc medically ecategorised for he post of G 0Mafl and 

considered for alternative post/job are posted as under 

Shri Pradhan Pama, Casual labour/sUbtitut GCMan 
3calo . 750_940/_(1 )_7731025 (P2) working undor PWI—BNH was 
medically examined by ADMO.BV

? Vide Modc;ia1 ert No 17387 678) 

dtd. 11-3-85 was declared unfit in B/One and fit in 
C/TWos 

Shri Pradhan Pama, SubJCaSUal labour of PWiBNH was 
called for screening for absorption in alternative employment 
and considered for absorption by screening committee vide this 
office letter quoted above and to be absorked as Substitute 
Safaiwala against the existing vacancy as under :- 

In view of the above Shri Pradhan Pama, Sub,G.Mafl of 
P'IIBNH .'ic :5ne n Sc1e Rs. 75O94O/775_1025/—() is posted as 
:ubstitute 3afãiwala under CIOW—BVP against the existing vacancy. 
in SIcale Rs, 750-940/—(f7). 

This has the effect from the date he reports for duty 
on the above post He should note that he has to vacate the f:Jt. 
Qrt if any occuping at BNH with immediate effect. 

Date of relief/resumption should be advise to this office 
immediately. 

No TVDA  Tfr0 Pa&. Pack, allow, is admissible under the 
extent rules. 

AaLBTD will fix up his pay accordingly on the basis of 
.::heet. for further action, S,3heet should be submitted to this 
office duly completed in all fespect immediately - 

This has the approval of Sr.DEN. 
- 

-- 

No, E/E/369/7/1/l Vo,II. 	For ¶r,DEN (E) By?. 

Copy to,., — DAO—BVP in dupi. 
AN—BTD, PWI.BNH, CICW....BVP AEN..BV? for n.a. 
2WI—BNH will arrange to submit all records like wise 
.Theet, Leave fcct.. to concerning units. immediately. 

flS/C3 in triplicate. 
O.C.Fii: MGrno file. 
OS/ED, OS/EP, Laeve Ck Pas s Ok3 
O/E7 in ref. to letter quoted above. 
Divisional Socy. WREU/WRMS—BVP. 

HLNDI VEES ION WILL FOOW. 
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IN Tth CN'IRAL A11INISTRATIVi TRIBUNAL AT A4DAAD 

O.A. NO. 287/91 

Pradhan Pama 	 ..applicant 

vs 

Union of India & ors. 	 •.respondents 

RJOINDER 

\ 	.\ 
I, Shri. Pradhan Paine, applicant has gone through the 

repl.' filed by the respondents and am conversant with the 

facts of the case and I say that contentions and submissions 

of the reply are far from truth and are denied by me. 

I deny aLl the contentions and submissions of the reply 

except those which are specifically admitted by me in the 

rejoinder. 

I say that the reply is filed by Mr. Praveen Ktnar 

without full name etc. who has designated himself as 

AdcIl. 	Dtvlsion.31 Railwa. 	Manager, 	esterfl Railway, 	l3havnagar 

but has not annexed any authority letter allowing him to 

file the present reply on behalf of the respondents. I say 

that the reply is not filed by the competent authority and 

and requireed to be ignored. 

With refreoce to pare 1 to 4 of the reply, the contention 

is misconceived and not maintainable. I reiterate and rely 

what I have stated in my application 

4• With reference to pare 5 of the reply, I reiterate my 

contention in pare VI(i) of the application and say that it i 

not true that at the initial stage of entering into service, 

applicant was not medically examined. I say that even in 

construcelon of a jroject also the employees eze medically 
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examined, ** **P***.** by the Railway Medical Officer 

and thereafter only are continued in service. I reiterate 

that the service of the applicant was terminated with effect 

from 27.8.90 as I have stated th my ajplication. I say 

that the said action is also in contravention of the 

provisions of ID. Act. 

5•  With reference to para 5(1) of the reply, I reiterate 

my contention in pare VI(2) of the application. 

The contentions of respondents that the applicant has 

failed to inform the Railway Administration that he has 

passed Medical Examination of c/2 etc, are misconceived 

because the service record of the applicant is available 

ith the respondents. That when the authority concerned 

transfer the employee for the absorption, service sheets 

of the employees are also sent to the respondent authority 

and therefore this contention of the respondents is 

far from truth. That the Permanent Way Inspector,'orhandar,  

has given his letter dt. 8.11.85  at the time  Of  transferring 

the applicant, clearly mentioned in item N65 that the 

applicant is declared medically fit in C/2 category. 

Copy of the letter dt. 8.11.85 is annexed and marked as 

Acinaxure A/4 to this rejoinder. The contentions of 

respondents to advise the applicant to remain on leave etc. 

are also rnisconceived. That the provisions of Railway 

Establishment Manual rule 2604 and 1306 as stated by the 

respondents are not applicable as interpreted by the 

respondents particularly when the provision of the act 

i.e. I.D. Act is applicable in the case of the applicant. 

That the provisions of the rule will not prevail over 

the statutory provision of the act. That before applying 

the rule 26o4 and 1306, it is the duty of the respondents 

to examine whether the 	ø- of the applicant has become 

weaker due to the nature of pork which he has to perform or not. 

ri 
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I further say that I have pointed out in the application itself 

that there are many posts available vacant of C/2 category 

but the respondent authority has not considered immediately 

the case of the applicant. Therefore, eventhough the contention 

of respondents is believed that the proviSionS of rule 2604 and 

1306 are applicable then also it cast an obligation to find out 

alternative employment for such employee and It further provide 

that every effort should be made to find out the alternative 

employment. I-re, on the contrary, the applicant has also pointed 

out to the respondents. 1'bt only this but in the petition also 

and the respondents were aware that in orbandar where the 

applicant belong to, the posts of C/2 category were available 

but the same is not considered by the respondents. I called 

upon the respondents to produce the details of the attempts 

what they have done to find out the alternative employment 

for the applicant from the date when he was found fir for 

C/2 category i.e. in the year 1985 onwards. That in the whole 

division, there are large no_ of posts available where the 

applicant can be accomodated as Hamal, peon, Waterman etc. 

That I have given the name of the station and post etc. in my 

application and earlier representation also. 

Therefore, the contention of respondents that the applicant was 

directed to proceed on leave as they have to find out the 

alternative employment for the applicant is misconceived. 

That since 1985 the respondents were aware about the medical 

category of the applicant. Notonly this but in the notice 

by the Advocate also, vacant posts etc. were mentioned. 

The contention of respondents about consideration of the case of 

applicant is misconceived and for the negligence and intentional 

delay to harass the applicant by the respondents, the applicant 

should not be deprived of the salary for the forced idle period. 
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That so far the applicability of rule 304 & 305 

of Indian Railway Estt. Manual are concerned, I say that 

everywhere the duty ks cast on administration to give 

alternative employment to the medically decategorised 

employee and eve nif the respondents cntentiofls are 

believed to be true then also the respondents have to 

oEfer the alternative employment to those post which are 

pointed out by the applicant. There is no reason pointed 

out by the respondents why the case of the applicant 

has remained pending for such a long period. That earlier also 

the applicant was working under the Permanent VIay Inspector, 

Porbandar, which falls within the jurisdiction of 

DRM, Bhavnagar. I called upon the respondents to point 

out to the Fbn'ble Tribunal the reason to delay giving 

alternative employment to the applicant. It is not true 

that the claim of the applicant is baseless and fabricated. 

with reference to para 5(111) of the reply, 

I reiterate and rely what I have stated in my application 

pare VI(3) and say that the question of respondents 

advising the applicant to remain on leave etc. is miscoriceived 

because such situation only comes when no suitable posts 

for the medically decategorised employees are available at all. 

I reiterate that non engagement to the applicant in service 

though the availability of post with the respondents, 

amounts to termination of service. I say that the order 

passed by the respondents dt. 26/27.12.91 is also with a 

view to victimise the applicant as the applicant has 

approached to this Honble Tribunal and therefore,inSPd of 

giving him theposting as Waterman, Hamal, Rest House Searer, 

Sealman, Platform Porter, Messenger, Peon, Chainman etc. 

he was given order as Sub Safaiwala, which is specially 

reserved post for Schedule Caste candidate. ihat even 
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with objection the applicant has reported for duty pursuance 

to the order, he is not allowed to resume his duty. Thus it is 

a clear case to victimise the applicant by the respondents. 

That the said facts are also pointed out to the Fbn'ble Tribunal. 

That at first instance, the order was not given to the applicant 

and the same was only produced before the !-bn'ble Tribunal 

with the reply. Thus the delay in filing the case of the applicant 

is more than 1  year and 4 months which prima facie shows 

no justification available to the respondents to deprive the 

applicant of the salary for the forced idle petiod. It is not 

40 	the case that the post of c/2 category was not available with 

the respondents. It is also not true that the post of Waterman, 

Hemal, Sealman are of C/i category. I say that in those posts 

there is no Gstion of any eye sight category. That the posts 

are divided into different categories on the basis of vision test 

only. While  the duty of Hamal is to carry the goods and as a 

Sealman, he has to stamp the parcel etc. Therefore, it is not 

the category for C/i only as stated by the respondents. 

Not only this bt juniors to the applicant who were declared 

unfit, are accomodated as Post Dox Boy and Runthing Bearer in 

Loco JJeptt by the respondents. I say that they were continued 

in service till accomodated in /2 category. As an example, 

i3adhia Hirka. He is absorbed as post box boy in July'92. 

One Shri Meraman Kane accomodated as Runing Bearer in Loco Deptt 

in August92. That my advocate will point out the order of this 

employee at the time of hearing of the matter. It is pertinent 

to note that those employees were also declared medically fit 

for C/2 category in the year 1985 and therefore it is a clear 

case of arbitrary and malafide exercise of power to victimise 

the applicant by the respondent No. 1 & 2. 

B. With reference to para 5(iv) and (v) of the reply, it is not 

true that when the medical officer declare an employee unfit for 

certain category, he need not be sent for re-medical examination. 
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It is also not true that the railway administration 

has taken required steps to absorb the applicant in 

alternative category as SubSafaiwala. That the post 

of Sub Safaiwala is a post of Schedule Caste candidate 

and it is a clear casS to victimise the applicant. 

I say that I was not allowed to resuiie duty by the 

respondents. It is not true that the railway, administration 

has not terminated the service of the applicant. It is 

also not true that the applicant has failed to resune 

his duty. It is not true that the claim of the applicant 

is baseless, fabricated etc. I reiterate that so far 

the alternative employment to the applicant is concrned, 

it should be on the post which I have mentioned in the 

application and to place the applicant to do the work 

of a Schedule Caste candidate is nothing but to see that 

the applicant is harassed and victimised. I called upon 

the respondents to point out the Justification for 

non considering the case of the applicant for It year 

and when it is considered,why it is not considered for 

other posts which I have mentioned in the application. 

That the respondents cannot be permitted to exercise the 

power in such arbitrary and inalafide manner to victimise 

the applicant because he has approached to the' Fbnble Tribunal. 

9, With reference to para 6 & 7 of the reply, I reiterate 

my contention in para VII of the application and reiterate 

that non allowing the applicant to resume the duty 

amounts to termination. The contention of respondents 

of alternative employment etc. are misconceived and it is 

not true that administration has taken all stGps to issue 

order in favour of the applicant and therefore the application 

is required to be dismissed. 
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I say that from the record it is clear that it is a clear case 

of malafide exercise of power by the respondents to victimise the 

applicant and no justification is given by the respondents for 

non considering hts case immediately like other employees as 

well as why his case is not considered for the other posts 
o as sed 

than Sub.Safajwala. That the I-bn'ble Tribunal has 	the 

Interim order directed the respondents to allow the applicant 

to resune his duty but when the applicant has reported to the 

Permanent Wy Inspector, Bhirnnath on 9.3.93, he was not allowed 

to resune duty and informed to produce the medical certIficate 

which is admittedly in the cutody of the respondents. 

Nt only this but if an employee is required to be sent 

for further medical examination, it is the duty of the 

administration to give him the medical memo and pass. 

That my advocate has immediately addressed a notice for 

contempt of court on 10.3.92 to the respondents, a copy of 

which is annexed and marked as Annexure 	to this rejoinder. 

Thus, it is a clear case of arbitrary exereise of power 

by the respondents and therefore the application is required 

to be allowed and the respondents are required to be directed 

to pay all the salary to the applicant with 18%) interest 

and special cost of the application. 

/ 
Date : 	

L 

Ahmedabaol  
R. Pathak) 

Advocte for the applicant 
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:-_VRIFICATICN -: 

I, Shri (/At' 	wo /Yw 

age 	,years working as 

dist: 	 do hereby verify that the contents 

from 1 to 24  are true to my personal knowledge 

and belief 	that I have not suppressed any 

material facts. 

Date :- 

Ahmed abad, 



F- 

Dated s - 8-11-85 

No. 12/ 7/E/Shi fting/1 

From : - PWI A PBR 

To. 
- c/- EXN/D/st. 

Sub : - Diractng of casual labourers. 

Ref ; - PwI/cTR_sa 1  s later No. Ii at 10-10-1985. 

With reference to the above Shri. Pradhan Pama MB was 

return back to this  office due to unfit in B/i Medical test. He 

40 

	

	
was earlier shifted to PwI/sUM vide this office letter No. 12/7 

/E/18/dt. 3/4-3-85. 

Now the decision was taten with is- Meeting at PBR 

held on 5-11-35 that Shri Pradham Pama should be tnn on duty 

under low BPR. Hence he is directed at yours to work under your 

control to day E/M his necessary service oerticul-3r are as xLhft 

under. 

Name : - 8hri Pradhan Parna MB 

Dare of Appointment a - 21-4-80 

Date of Birth : - 25-7-50 

i/s granted from 1-1-85. 

Fit in Medical test by uio BVP - C-2. 

Fit certificate No. 1738 dt. 11.3,85. 

7.. He has availed his privilege pass in 1985. 

Pay. 196 - 1DM- DP + IR. 

Scale 196-232-(R) 

e was directed work from PWI/CTR SU-i his full details 

regarding LAP and ci and Piu Avoided in 1985 in not nntioned 

It will be advised after receiving from CM. 

This is for your imfermation v n/a p1. 

PWI / PBR. 

Cl- PwI/CTR/JM %jr For information he has to send the details 
regardng LhP, CL, P20 Brivilege pass avo/ 
st by Shri Pradhan Parna MB in the clender 
year 1935 send his service card. 



Date - 10-3-1992 

Regd. k.D. 
Permanent Way Inspectr 
Western Railway 
Nr. Railway Station 
Bhijonath. 

Sub $ - Contempt of Court. 

Under the instruction of my client, 5hri Pradhan pama, who is the 
appliLant be fore the Central Administrative Tribunal in 0 .A. 
No. 287/91. I the undersigned advocate inform you by this notice 
as under ; - 

That my  client has filed the application befoia the Central 
Ad. Tribunal, challenging your action of non allowing my client 

to resume his duty under the guise that he is rnd.ica11y decategori- 
sed. That the Hon' ble Tribunal has fould that priaa facie case in 
favour of my client and has admitted the matter and by way of 

interim direction, directed you to reinstate my client forthwith. 
That the Divisional Railway Manager, Bha.iagar has filed the 
reply and annexed the order saying that my client has to join 
the duty under you. That purstance to thatri my client has 

reported to resume his duty yeasterday on 9.3.92. That you have 
not allowed him to resume his duty and said that my client should 
furnish the medical certificate. 

it is pertinent to note that you cannot refuse to allow my client 
to resume his duty under any reson whasoeveris. ihat for s±r 
sending an err1oyee for medical examination, it is your duty 
to issue the memo to enable him to get medic1 check up. That 
you have not comelied with the direction issued by the Hon1  ble 

Tribunal. ihet Hon' ble Tribunal has specifically directed you to 
such condition that after medical examination only, my client 
may be allowed to resume the duty. Thus, you have wilfully flouted 
the order of the Hon'ble Tribunal. 

My client belongs to Prbandar and reported to you for rsuming 
the duty. That due to your such illeal action, i-ny client 
has to face unnecdssary expenditure and therefore, now it will 
be your duty to inform my client when and where he should reoort 
for duty. If the immediate response is not available from your 
send, i-ny client shall be constrained to move the contert of 
court proceeding against you, at your cost and risk. 

Pay Re. 151/- as cost of this notice as is to be issued due to 
your illegal and arbitrary exercise of power to flout the order 
of the Hon' ble Tribunal. 

Date $ - 10.3.92 
Ahmedabad. 

CC to : - Dis4isional Rly 4ana•er 
Bhavnagarpara, 
I3havnagar. 

P.H.Pathkk 
Advocate 

- For information 
action. 

& necessary 


