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CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH

0.A.NO.287/91

T.A.NO.
.. p |
DATE OF DECISION 9.10.98
Shri Pradhan Pama Petitioner
Mr.P.H.Pathak Advocate for the Petitioner(s)
Versus
Union of India & Ors. Respondent
Mr.R.M.Vin
Advocate for the Respondent(s)
CORAM
The Hon’ble MrV -Radhakrishnan - Member (Aa)

The Hon’ble Mr. P.C.Kannan

Member (J)

JUDGMENT

1. Whether Re porters of Local papers may be allowed to see the

Jjudgment?

o

To be referred to the Reporter or not?

Whether their Lordships wish to sce the fair copy of the judgment? __ ;{\//7
Whether it needs to be circulated to other Benches of the Tribunal? |

J




Shri Pradhan Pama

Opp.Burma Shell Godown

Kharwavad
Porbandar

Applicant

(Advocate: Mr.P.H.Pathak)

Versus

1. Union of India

Notice to be served through
Divisional Railway Manager

Bhavnagar Para
Bhavnagar.

2. Permanent Way Inspector,

Western Railway,
Railway Station ,
Bhimnath .

Respondents.

(Advocate: Mr. R.M. Vin)

ORAL ORDER
0.A.N0.287/91

Date: 9.10.98

Per: Hon’ble Mr.V.Radhakrishnan : Member(A)

Heard Mr. P.H. Pathak and Mr.R.M.Vin, learned counsels for the applicant and the

respondents.

(A)

(B)

©

Inthis O.A. the applicant has approached this Tribunal praying for the following reliefs: -

The Hon’ble Tribunal be pleased to declare the impugned order of the
respondent No.2 at Annexure A as illegal, invalid and inoperative in
law and be pleased to quash and set aside the same and be pleased to
direct the respondents to reinstate the applicant with full back wages and
continuity of services and further direct to absorb the applicant as
regular employee of the respondent deptt.

Be pleased to declare the impugned action on the part of the respondent
No.2 terminating the services of the applicant, as violative of principle
of natural justice and without jurisdiction and be pleased to set aside the
same.

Be pleased to dircct the respondents to pay Rs.2000/- as special cost of
this application because the applicant is a casual labourer and this is the
third application required to be filed by the applicant against the arbitrary



exercise pf powers by the respondents and further direct the respondents
to pay 18% interest on th back wages as are withheld by the rspondents
without any reason.

(D) Any other relief to which the Hon’ble Tribunal deems fit and proper
in interest of justice.”

It may be mentioned that this is the second round of litigation. The applicant had
earlier filed O..A.No.61/86 which was decided on 21.4.87 directing the respondents to allow the
applicant to resume duty along with the backwages. The applicant’s contention is that as pov
Annexure A the respondents have terminated the services of the applicant on the ground that o
he passed the medical examination in C/2 category only he shall be paid . _ leave salary for

leave due and thereafter no wages was to be paid.

The contention of the applicant is that as he has passed the medical
examination in C/2 category he should have been adjusted in one of the posts
available under C/2 category . However, the respondents did not give any alternative
Jjob to the applicant. The applicant obtained interim order directing the respondents
to allow the applicant to resume duty but when he approached the Respondent (PWI)
, Bhimnath, he was not allowed to join duty and he was told that he had to produce
medical certificate. It is also mentioned by the applicant that no memo has issued by
the PWI directing him to go for medical examination. The applicant’s contention is
that as he was fit for medical examination for C/2 category he should have been
absorbed in one of the post in that category and his services should not have been
terminated without any notice. The applicant has completed more than 10 years
service and having temporary status with effect from 1.1.1993 and as per Rule 2505
of the Indian Railway Establishment Manual, he has to be issued with notice before

termination. The applicant also argued that under Section 25(F) of the Industrial



Disputes Act , he should have been given one month’s nofice or retrenchment

compensation before termination of his services

The respondents have contested the application. They have stated that after
completion of work of VOP project the applicant was directed to PWI , Bhimnath .
According to them, the applicant fail to inform the respondents that he had passed the
medical examination in C/2 category. When it came to notice, the Railway
Administration directed the applicant to remain on leave under IREM Rule No.2604
& 1306, according to which the employees should be granted leave as due to him, and
if no alternative employment can be found in this period he shall be discharged.
They have denied that the applicant’s services was terminated. They have also stated
that the Railway Administration issued order to absorb him as substitute Safaiwala, he
is at liberty to resume duty as per orders. This is contested by the applicant who
states that when he approached the Railway Administration, they refused to take him

on duty.

After going through the facts of the case, it is scen that there has been
inordinate delay on the part of the respondents to allot alternative employment to the
applicant as per C/2 medical category. They have not denied that as per the applicant
number of posts in C/2 category were available for posting the applicant, but still he
was not posted in any of the posts and ultimately when he was posted as Safaiwala
he was not allowed to resume duty. It is also seen that the réspondents have not
compiied with the interim order of the Tribunal to allow the applicant on duty
when he reported to them on 9.3.93. He was asked to produce medical certificate. It

is not clear as to how the applicant was refused to join duty on the above ground and :

all the documents were available with the respondents and in case the respondents




* wanted the applicant to undergo the medical examination, they should have issued
medical memo to him. This was not done. This shows arbitrary action of the

respondents in dealing with a poor paid employee.

In the above result, the application is allowed. e direct the respondents
to allow the applicant to resume duty in any of the vacant posts available under
medical category C/2 for which he has been declared as fit, within cight weeks
from the date of receipt of a copy of this order. The applicant also will be entitled for
backwages from the date of Lis termination until he is retaken on duty after making
an enquiry regarding his employment during the intervening period and if any,
amount he had eamed during that period, will be adjusted against the backwages

payable to him. The intervening period will also count for continuity in service for

pension purpose.

O.A. stands disposed of accordingly. No costs.

/
D28 s s 4_3 ’ k /\L/ -

(P.C.Kannan) (V.Radhakrishnan)
Member (J) Member (A)
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION No 1699 of 19899

. — M~ {——— O i, . - —_— o~ — ], -~ — - —— ", o V- -~ —_——— - - -~ - - — - —

UNION OF INDIA
versus
PRADHAN PAMA

(o t— — o — o~ ———————. 1~ —. - v————— - -~ . -~ —— - —— - """ -~ ' Wi, oo S o -~ - - -~

Appearance:

MR UM SHASTRI for Petitioners
MR MS TRIVEDI for Respondent No. 1

—————— —————— " — ] — . — . - ———— ——- " - - —————————_ - "], - . . —_—_—-—" - - — -

CORAM : _MR.JUSTICE J.N.BHATT and
MR, JUSTICE D.C,SRIVASTAVA
Date of Order: 25/11/1999%

ORAL ORDER

In this petition, the petitioners-originai-opponents,

have challenged the order recorded by the Central

Administrative Tribunal, Ahmedabad Bench in 0.A. No.28&7

e
s

of 1991 on 9.10.98, whereby, the application of the

K‘/:__,_:__’__,,—-——"_________,

respondent employee of the Railway came to be allowed

with a direction to the petitioner authority to allow the

respondent to resume duty in any one of the vacant post

available under the medical category C/2 for which he had

been declared as fit and with a further direction that it

should be done within a period of & weeks from the date

of receipt of the copy of the order. In the said order,

it was further directed that the employes would be

entitied to
termination

aftter making

claim backwages from the date of his
until the date of re-taking or resuming duty

inquiry regarding his emplioyment during the

intervening period and if any amount he had earned during

that period,

the same wouild be adjusted against the

L

L

i

I



¢

-
*

I \ W
TN SOOI/ Onder datad 25/11/1383 2 i '

arrears of backwages and the intervening period was

directed to be considered as continuing period in service

W)
QY
O

for the purpose of pension.

Qﬂ The petitioner-original-respondent has challenged the ll’i
atoresaid ordery and has reiterated the same grounds which ‘

were, in our opinion, rightly, rejected by the Tribunal.

The termination order of the workman was held to be

iliegal, invalid and unjust and therefore the order was

guashed by the Tribunali. Nothing has been, successfully,

-e
T
o

pointed from the record of the present case that the view I!Fi

| taken by the Tribunal and the reasons assigned by it and .

the uitimate conclusion recorded are in any way tainted

with any vices requiring our interference exerCising v

extraordinary, plenary, discretionary, constitutional | ‘

power under Article 226/z227 of the Constitution of India.

"Iﬂ The Tribunal, in our opinion, was justified in taking the ‘t“
view in the impugned order and we are fully satisfied.

Therefore, this petition deserved to be rejected.

® Accordingly, it 18 rejected.
At this stage, 1learned advocate appearing for the ‘
11!. respondent workman has drawn our attention that the i'i’ ‘
workman is yet not allowed to join duty. He has also
placed on a record a copy of the letter dated 5. %2.98
' addressed to the Western Railway Authority by the wéikman
) and the reply thereto dated 27.1.99, 1% is, 1
categorically, stated i the reply that the Railway ‘
» - oy apat
"ﬂﬂ Administration has filed anhappaal against the order of '!;,

) the Tribunal in the High Court of Gujarat, Ahmedabad and
probably on that ground the Authority did not comply with-_ . .

the direction. In the circumstances, the petitioner is
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m , CENTRAL ADMINISTRATIVE TRIBUNAL, DE LH!
/‘ - Y
Application No. of 19 . .
i | w\l 2x%7)a\
Transfer application No. Old Write Pet. NO. .cooovvviiiiiiiiiiieiieenienceeiieniian,
CERTIFICATE

Certified that no further action is required to be taken and the case is fit for consignment to the Record
Room (Decided).

Dated: & C\\\\J\8

Countersigned. LW “(‘2/6/'//
- o /
Section Officer/Court Officer. &wx Sign of the Dealing

Assistant,
MGIPRRND-—17 CAT/86—T, S. App,—30-10-1986—150 Pads,
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CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH

AHMEDABAD.,
Submitteds C.A.T./JUDICIAL SECITION,
N (" ‘}
Original Petition Nos r4£//g§:/
of al_ ol
Miscellaneous Petition No: ) I
of e
. /,) s / ) . .
Shri ﬁz(p[/uﬁ/,v_[iLLde_ __ Petitioner(s)
Versus,
» 4 I3 </ ) % ["
(tupe. e©f Azufkﬁ' £ Un. Respondent{s).
- e

This application has been submitted to the
Tribunal by Shri L Polligh "
Under Section 19 of the Administrative Tribunal Act, 1985,
It has been scrutinised with reference to the points

mentioned in the check list in the light of the
provisions contained in the Administrative Tribunal
Act, 1985 and Central Administrative Tribunals (Procedure)
Ruges, 1985,

The Applications has been found in order and
may be given to concerned for fixation of date.

The application has not been found in order Sor
the reasons indicated in the check list.The applicant
may be advised to rectify the same within 14 days/draft

lette. is placed below for signature., —~ ; A )
SIS e |
i€ () ol NOMNI/ ™ ¢
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1. 1Is the application competent ? ':t

2.

8 L J .

ANNEXURE - I,

CENTRAL ADMINISTRATIVE TRIBUNAL
AHVEDABAD BENCH

APPLICANT (S) ) 7()) /L“)é" . /)/'f{(,f\ (‘//LL‘ZL L /7/‘):(‘, NG

RESPONDENT(S ) .8 % L O .

PART ICULARS TO 3E EXAMINED ENDORSEMENT AS TO
RESULT OF EXAMINAT ION.

(A) Is the application in the
prescribed form ? %2

(B) Is the application in
paper hook form ? \1

(C) Have prescribed number
complete sets of the X
application been filed ? -

Is the application in time ? v
If not, by how many days is

it beyond time ? HG e
Has sufficient cause for not

making the application in
time stated ?
r\‘l]

Has the document of authorisation/ ;
Vakalat Nama been filed ? /\\

Is the application accompained by
D.D./I.P.0. for Rs.50/-. ? Number
fwx of D.D./L.P.J. to be recorded.

Has the copy/copies of the order(s)

against which the application is }Lf’(gin»<;4¥

made, been filed,?

relied upon by the applicant and
mentioned in the application
been filed, ?

(b) Have the documents referred to
in (a) above duly attested and
numbered accordingly 2

(a) Have the copies of the documents j<

“(c) Are the documents referred to

in (a) above neatly typed in _
double space ? k.

‘Has the index of documents has been

- filed and has the paging been done

properly ? LW

P

‘.2..
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PARTICULARS TO JE EXAMINED. _ ENDORSEMENT TO 8E RESULT
OF EXAMINATION.

9.

10,

11.

125

13.

14,

15.

16.

17,

18.

Have the chronological details

of representations made and . =
the outcomne 'of such represen- I~
tation been indicated in the 1
application.? ,

Is the matter raised ihm the ,
application pending before 2y
any court of law or any other \
Bench of| the Tribunal ?

Are the application/duplicate ; A~
copy/spare copies signed.? Y
Are extra copies of the appli-

cation with annexures filed.?

(a) Identical with the Original.
(b) Defective.
(c)Wanting in Annexures
No. Pafie Nos. -

(d)Distinctly Typed 2 AT

Have full size envelopes bearing
full address of the respondents
been filed ?

Are the given addressed, the : A}\
registered addressed ?

Do the names of the parties

stated in.the copies, tally with Name(s) \
BEOE those indicated in the .application ? s
Are the transations certified to be
true or suprorted by an affidawvit 3
affirming that azy they are true ? \
Are the facts for the cases mentioned

under item No,6 of the application ?

(a) Concise 2
(b) Under Distinct heads B
(¢) Numbered consecutively ?

(a) Typed in double space on

one side of the paper ?
Have the particulars for interim AN
order praved for, stated with \
reasons.? . ( )\

GBC/6690/~.




From :
Advocate,

URGENT NOTE ¢

To,

The Registrar,

Hegh—CetrtofGujarat - (3} 7T

AHMEDABAD. W
ovpr ~(Qf

Distrnct :

Sir, / y

The above matter is an urgent one and. | want to move the

Hon’ble Court for abtaining an order for stay / injunction / bail Be

pleased therefore. to direct the Office to place this matter before the

Cour for admission no Z@ - 2.199 J- | persconally undertake to remove

all office abjectlon and to pay the dlefon court fee stamps, if any

(Tug /@, YR, S N Czornm Xty g;h/ua.,t %)
UZ\» e LA bL 2” to B St N

Ahmedadad. Yours faithfully,

9 F&!Q

Date /5/)@/\(7 ’ Advo/at’e’fgr Pet‘mﬁ@rs.‘



IN THE CuNTRAL ADMINISTRATIVE TR

\
. w \M\g\ﬂ,

IBUNAL AT AHMED..BAL,

U.4. NO, cngg\ OF 1991,

Shri pPradhan Pama,

Vs,

Union of India ¢ ¢
!.‘/“C'/ SrJND, AT,
\ 4 A\
—t An"
\
‘ 2. l'\

3o A/l
4. As2

ate =

A medaba.,
/ /\ ] ('
Tl oy G

.. applicant,

. .Respondants,

articulars

Memo Of the petition 1 to B
A Copy Of tne order

T

CECIEE

A Couy of
of thilg HC

udyemailt
Tribunal

A Cogy of the letter
addressad by the agpplicant l3>
A copy of notice /’

dated ‘ M *D’

S

F.H, pPathak
Advocate £or the applicant.



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD

0. A, FO.ngE?j) OF 1991

4

L Applicant Pradhan Pama

Opp. Burma Shell Godown
Kharwavad

. Porbandar

II  Respondants 1) Union of India

*w

"

Notice to be served. through
Divisional Railway Mahager
Bhavhnagar Para
. : Bhavhagar
2) Permanent wWay Inspactor
Western Raillway

Raillway Station,Bhimnath

III Order Under Challenge : Order of termination by the
respondent Né.z we.e.f,27,8,90
and non absorpticn of the
applicant,

. : IV Jurisdiction &
&V, Limitation

The appd icant declare that

the subject matter of this
application is within the
jurisdiction of this Tribunal
and limitation prescribed
under section 21 of the

Administrative Tribunal Act.

VI, Facts of bhe case :-

1. The applicant is a citizen of India and was working

P

under the respondent No,2, The respondent No,2 has vide his
letter without date, informed the applicant that as the
applicant has passed the medical C/2 category and therefors,

hils services are terminated trom 27.8,90 and he will be given

e/




[\
oe

the leave salary and no further salary will be paid to him,
A copy of the order given by the respondent No.2 is annexed

and marked as Annexure 'A' to this application, The said

order is ex facie arbitrary, illegal and is void ab initio
as it is in violation of the mandatory provisions @f law
as well as is without authority and therefore, is reqguired

to be guashed and set aside.

2. It is submitted that this is the second round of litigatioh
by the applicant. That earlier also, the respondents have
adopted arbitrary and illegal practice and terminated the
services of tPe applicant. The applicant has approached to

this Hon'ble rribunal and bhis Hon'ble Tribunal was pleased to
direct the respondents to reinstate the applicant with
consequential‘benefits. 4 copy of the judgemant ofrthis

Hon 'ble Tribgnal is annexed and marked as Appexure A/] to this
application, It is pertinent to note that after even the
ju&gémént of this Hor'ble Tribunal, the applicant was not paid
back wages aé per the direction and therefore, the applicant

was constraineé to file a contempt application before thié
Hon'ble Tribdnal. That after £iling of the éontempt appl ication,
the respondents have complied with the direction of this

Hon'ble Tribunal But the respondents are highly antagonised
against the applicant and therefore, have started harassing

the applicant, That the applicant was transferred under the
respondent No,2, That the applicant was reinstated inlservices
with effect from 9.5.,87 at Rajkot. The applicant was transferred
to Bhavhagar under the respondent No,l and from Bhavnagar

the applicant is transferred to respondent No,2 and by the
impugned order dt Annx,'A' the applicant is terminated; without
following th% due procedure of law, That immediately the appl icant
has addressed a letter informing the respondent No.2 that the
action to términaté the services of thé appl icant without givi
an oPportuniéy of being heard énd without gi&ing any notice

: ‘
|
|
|
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terminal banefits etc. amounts to termination of services
and therefore,is void ak initio. A copy or the letter a
addressad by the applicant recuesting the rasspondent No,2

to take the applicant in services is annexed and marked as

annexure As2 to this application, It is submitted that

after even thea represantation made by the applicant

the applicant was not taken on cuty nor he was pald his
salary and therefore, the applicant has approached to
Advocate and a notice was issued by the advocate informing

that the termination of sexvices of the applicant is nullity

1

: cannot be

¢

" and under the gulse >: medical C/2 passed hs
terminated Ly the respondents. A copy of the notice dated
18.1.91 is addgessed by the Advocate is annexed and marked

as Anpexure A/3 to this application. Inspite of repeated

representation to the respondents, tha applicant is not

1

reinstated nor is paid salary by the respondents and

therefore, the applicant has no alternative except to

approach thie Hon'ole Tribunal by way of this application.

3. It is pertinent to note that the rFermanent Way Inspector
1s not the a_pointing authority of the applicant ang
therefore, he has 0o jurisciction to terminate the services

of the applicant. On this only grounc, the application is

reguired to be allowad with cost, It is submitted that the

w

agplicant Is aot sent for the medical examinat ion by the
responcents, atftter his reinstatement. 1t is not known to the
apglicant that how the respondents have come to the conclusion
that the applicant s passed in C/2 cateyory . lMoreover,

even atfter the applicant is declared passed in C,2 cateuory
he should be sent for further medical check ug before the
Board. It is pertinent to note thatbit is the duty of the

respondents to send the applicant for medical check up

2]

after his reinstatement. That s=o far the casual labourers

are concerned, as per the Raillway Establishment Manual,
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are recuired to pass medical C/2 category and the

) ¥ 2

Sealmah and such ohher post. That the

tO i
appl icant has pointed out/the respondents that even 1n case,
the & was

in The post Of Watchman at Rest RHOuse, rorbandar,
2 posts of Hamal under Traff ic Inspector,/SS-FBR, 2 posts of
1 post of P.¥. at Bhanvad, 2 posts of
Hamal under Sarkhej, 1 post of M
1 post of peon, 1 post of Chainman etc. are avallable vacant
with the respondents. It 1s the
take step for tion of the
services but the applicant cannot be terminated by the respondents,
rherefore, the said action on part of the respondehts 1is

ex facile arbitrary,

N

tatlon at aAnhx, A/

he 1s not Lnclined to proceed on leave and thererore,

The respondent No,2 has no authority t rminate the services

of the applicant and therefore, the applicant is reguired to be

relnstat: with full back wages and continuity of services.,

respondent
category of

and therefore,
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ashion,

same and the family of the
g . R o ), . - =
sltuatlon, P#sat as the ap

the

ation

more than 6 months . That the balance of convenience is

in favour of the applicant as there is no reason for the
respondents to terminate the services of the applicant,
The applicant is having a strong prima facle case in his
favour and therefore, the interim relief prayed for in the
application is required to be granted. Granting of interim
relief will not any way adversely atffect the right and

contention of tha res

applicant are continued in services by the

kol A 3 P35 TR | PR 1
prayed ftor 1in tinls applilc
VT -~ 3 fa S SO | -

Vvidl, Rellerf sougnt tOr =

In the

the appl icant pray that :

(A) The H Tribunal

order

of respondent

respondents, T

t0 overall cilrcumstances,

apovement ioned

That the employges junlor to the
aspondents
the interim relief
ation is reguired to be granted, |
facts and circumstances of the cass,
be pleased to declare the impughned
No,2 at Annx.'A' as illegal, invalid

and inoperative in law and be pleased to guash and set
aside the same and be pleased to direct .the respondents to
reinstate the applicant with full back wages and continuity

of nd

1)

<

iCG C

[$4]

X

6]

S¢

regular employee of

respondent No,2
as violative

jurisdiction and be

<y

Be pleased to direct

Nasual labourer

further

the
, terminating the services of
of principle of n:

Hleu&ed to

his application because the applicant

direct to absorb appl icant as

aspondent d

A3

actlon on the part of the

the appl icant,

tural justice and without

3

at aslde the same,

the respondentshsx® to

ay Rs 2,000/-

&~

appl ication

and this is the #hird BERGk Ak wheitn/

by the applicant against the arbi



(D,

/

IX,

Ly

XII

Date

q

(1]
<
(1]

exercise of _owers by the respondents and further direct
the respondents to pay 18% ilnterest on the back wages
as are witheld ny the respondents without any reason,
Any other relief to which the Hon'ble Tribunal deems

£it and proper 1in interest of justice,

interim Relief s
pending admission and final disposal of the application
pe pleased to direct tine respondents to pay tna due
salary to the applicant from Sept.'90 and further
direct to pay salary to the applicant regularly.
Be pleased to direct the respondents to reinstate the
applicant forthwith and pay his salary regularly.
Any other reliasf to which the Hon'ble Tribunal deems

fit and proper in interest of justice,

The applicant has not £iled any other application

in any other court including the Hon'ble Supreme Court
of India with regard to the subject matter of this
application, The applicant has no other alternative
remecdy availlable except to approach this Hon'ble

~-ribunal by way of this application,

Number of rOstal Orders details :

rostal Order No, $;L1€}E§C‘\

Dated : 101 \3\0])

tosed oy NS High (OUVE 6 (ULt
amount of s 50/= CZ/'é ﬁA”ZZ"’DZ’/ZZ‘@’ X

An incex in duplicate containdng the documents is
produced h/w, |

List of enclosures as per above index,

VL

. (% \%\QK , (¢ | H, Pathak)

Ahmadabad Advocate tfor the applicant

008/-



 VERIFICATION

I, Shri Pradhan rama, adult, residence of Porbandar,

occupation Khalasi in Railway, hafs gone through the

. application and do hereby verify that the contents of
Pl

ra 1 to %% are true to my pe.rsonal' knowledge and

pairas 1 to[g/believed to be true on‘legal adv ice and that

I have not suppressed any material facts,

'l
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Anhexure - A/9
( 5.
{,N;(ﬁu" , Shri Pradhan Pama (M,B,)

(/\/’-

You are hereby informed that as you have passzd
medical in C/2, you are terminated from services from
tomarrow i,e, 27/8/90 & tiil the finalisation of your

matter, you will be paid 1leave salary for leave due to

you & there after willnot be pald the wages,

Parmenhent Wgy Inspector
W,R., Bhimnath,

’/(52&**—' C°Q7

é}})é&tcaﬁ




Ann- Al
o

Pradhan Pama Shindhav,
Opp. Burma Shell Godown,
Kharvavd Pandal Falia,
PORBANDAR, .. Patitioner,

Versus

1. Union of India ,
Notice to be served through
The Gencsral Manager (wR)
Churchesgate, Bombay.

2. Chief Engineer (const,)
Railway Station,
Ahmedabad,

3. Executive Englneer (Constructian)

Kothi Compound,
Ra jkot, oo Respondents,

JUDGEMENT

O,A.NO. 61 OF 1986.

Date : 21.4.1987,

Per : Hon'ble Mr, P,M, Joshi, Judicial Member.

This is an application under section 19 of the Administr-
ative Tribunals Act 1985 directed against the inaction on the
part of the Raspondents-Rallway Administration wher:zby the
petitioner Shri Pradhah Pama Shindhav of rorbandar has not beal
allowed to work under IOW, Porsandar, According to the petiti-
oner he 1is employed as casual labourer shince the year 1980
anc was shifted to "Saval Madhopur", Kota division on 16,5.85
from Por..andar but he was shunted back to Pofbéndar v ide
letter dated 10J0.1985 (Annexure'B3‘') on the ground that he has
not passed medical test in B/1 grade, it is further stated
that when the petitioner approached p,.w,I, Porbandar; he has
directed to report for duty to I,0,W(C) Porbandér’uﬁder letter
dated 8,11.1985 (Annexure’C') bue he was not allowed to resume
his duty by I.O,W, Porbandasr by oral orders directing the
petitioner to go back to p,W,I, office, Again when‘he(reported
to »,W,I, office, the petitioner was not.taken on duty. Thus

the petitioner is mout of job since 10.10.1985 accordingly he

0.2/-



.
(1]
P :

has prayed that the Respondents be directed to allow the
petitioner to resume his duty with backwages from October,

1985,

24 The Respondents have resisted the application contending
that though the petitioner was relieved by letter aated
10.9.1985 by P.W,I, "Savai Madhopur“; he repﬁrtad to Porbandar
under P.W.,I,(c) on 10.10.1985 manibulating the date in thé
letter, Hence it is submitted that for the sai& reason, non
availabil ity of wacancy and the senior to the psetitionars
habing beehn shiftéé to other division, the petitibner could

not be taken on duty.

3. We have heard the learned ccunssls Mr; ﬁ.Ht Pathak &
Mr. M,R, Bhatt for Mr. R.P. Bhatt for the petitioner and the
Respondents réSpectively. We héve goné éhréugh the pleadings
of the praties and have perused the documents on record and
given our earnest consideration to the arguments addressed

at the Bar.

4.3; it would éppear to be useful &80 mention at the very outsst
that the petitioner is in the employment of tha Railway
Administration and was workihg as a casual labourer under
control of I.W.I. (c) pPorbandar since the year 1980 and later
on, in the year 1988 he yas shifted at Savai Madhopur of Kota
division (Rajasthan), The fact that the pétitioner was relievad
by FP.W.1, Savai-MadhOEGr and idrected to report to Porbandar
under P.W,I, Construction under letter Annexure 'B' is not in
dispute, Tt is howsver aésérted’by the Respondents that the
petitioner could not be taken on duty as the petitiéner reported
on 10.10.1985 manipulating the date in thé ietter Annexurs ‘B’
Apart from this assaftion, the’RésPondents have neither produced
| the original letter nor any evidence in suﬁport théréof. it is

therefore extremely difficult to hold that the petitioner is in

| any manner responsible for manipulating the date as alleged.

003/—
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Even apart from it there is no justification whatsoever

in not allowing the petitioner to resuhe his duty when the
decision was taken in W,R.M.S, meéting at Porbandar held
on 5.11.1985 to take the petitioner on duty under I.0.w.
F.B.R., vide Annexure 'C', Thus the imgughed action on the
part of the Respondent in not allwoing the petitioner to
resume the duty at Porbandar under one or other pretex is

clearly unwarranted and therefore unsustainable,

5, The unshot of the aforesaid discussion is that the
impugned action on the part of the Res.ondents in not allow-
ing the petitionar to resume his duty at Porbandar is held
to be illegal and bzd in law, The Respondents are directad
to reinstate the petitioner within two months from the

date of this order with backwages due from October 1985. In
the facts and circumstances of the casa the parties are left

bBo bear their own costs,

( .M, JOSHI) ( P,H, TRIVEDI)
JUDICIAL M=MBER VICE CHAGRMAN

Deputy Registasar
Central Admn, Tribunal
Ahmedabad Bench

- NEY,
TRUE (@@

(Aavocate}
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ANNEXURE - A/2

Pradhan pama
XROPP:Burma Bholl Cadown
Kherwavad,
PORBANDAR,

Date :- 30,/8/90.

To,
The pPermanent Way Inspector (WR)
Rly, Station,
Bhimnath,
Sub := Illegal Termination
Dear Sir,

I the undersigned Shri Pradhan Pama, do hercby submit
my application as under .

That I am working since 1980 & medically Examination
1985 and I am granted rcinstatement by the Tribunal because
of my earlier illegal terminastion, That you have informed me
that I am terminated with effect from 27/8/90. That the said
action on your part is arbitrary, illegal and contrary to ths
decision of the Judgment of the Hon'ble Supreme Court of India
in Indrapal Yadav cgse. I cannot be terminated by you im you
in such fashion,

I further say that I am not ready to procead on leave,
Zicannot be compalled to proceed on leave due to inaction of
negligence of department, I, therefore reguest to allow me to x
work and pay me my wages, I retireate and request to withdraw
the termination order and presenting my self for work, Please
allow me to persons my duties, failing which you will be res-
pnsible, for,

Thanking you,
Yours faithfully,

Copy to :-

1. Divisional Rly. Manager (WR)

Bhavnagzr Para, -~y - \j§ i‘
Bhavhnagar., iF{l}z k€xt>////




ANNEXURE - a/3 / ((

Date :- 18.01.91
BY REGISTERED A.D.

10, ‘

The Divisional Rly Manager (WR)
Bhavnagaer Para,

BHAVNAGAR,

Sub :- Case of Shri Pradhan Pama,

Under the instruction of my client Shri Pradhan Pama, who is
directed to be reinstated by the CAT Ahmedabad and at present
who is forced to remain the idle due to delay in his posting
by your office I, the undersigned advocate inform you by this
notice as under :

That my client 1is working since 1980 and on his termination
he has approached to the CAT ahmedabad, The Hon'ble Tribunal
has directed the administration to reinstate his with back
wages, That as per the order of the Tribunal, my client was
working under PWI Bhimnath, That my client was sent for medical
Examination and was declared pass for C/2 category. That my
client has requested gams PWI, Bhimnath to tend him in appeal
before the Mddical Board, But the request is not accegted by
the PWI and as a result of which, my client is constrained

to remain idle with effect from 27.8,90 say ing that as he is
declared f£it for C/2 category, PWI, Bhimnath is awaiting
posting order of my client in the respective category. That
till date my client is not given cny posting order.

That there are many post of C/2 category are available vacant
within your jurisdiction., The detailas are :

l. Post of my Watchmah at the Rest House, Porbahdar

2. 2 posts of Hamal under Traffic Inspector/sS-PBR

3. 2 posts f Sealman at Ranavav

4, 1 posts of P.P, at Bhauvad

S. 2 posts of Hamal under Stction Master, Sharkhej

6. 1 posts of Messenger, 1 post of Peon, 1 post of Chairman
are avialble vacant at the Off ice of Asstt Engineer,
Porbandar,

It is partinent to note that the ohe Shri Bahadursinh Bhanubha
who 1is junior to my client, is posted at Porbandar Rest House
Bearer and is regularised also, Thus there are large number
of post availbble but due to inaction on your part, my client
is awaiting the orcder of posting, You will be solely respon-
sible for the salary and benef its available to my client for
the period from 27,/8/90 tiil he will be given the posting
order,

That my client again reiterate the demand to send him in the
appeal before the Medical Board for further examination against
the decision of the Medical Off icer de¢laring him pass in C/2
category.

If within 15 days of receipt of this notice, you will not take
any immediate action for posting of my client and send him
before the Medical Board, my client shall be constrained to
approachesd the Hyn'ble Tribunal for inaction on your part, at
your cost and risk.

002/"
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Pay ms. 151/~ as cost of this notice to my client as is
to be issued bho you due delay in giving posting order and
not sending him in appeal before the Medical Board.

Date 18010910
Ahmedabad, P.HE, Pathak

(Advocage )

TRUE

1
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Before the Central Administrative Tritunal at Ahmedabad

O.A, No.287/91.
l“adhan pa]m] e e e ee e e 0 "i‘pplicant .

V/s%

Union of India & Others - eees Respondents, ;)

’-J
®
0]
-
(T
i}

Respondent Rly. Administration,fi
v

written Statement as under = F7 -

1. That the application is misconceived, and
C

not
tenable in law, being otherwise defective

2. Respondent Rly. Administration does not admit
the truth or correctness of any statement, allegation,

contentim , or suggestion set out in the application
unless the truth or correctness of any one of them is

specifically and expressly admitted in this replv,

3. Without prejudice to the above, the respondent
Rly. Administration files it written statement as under.

4, Céntents of Para 1 to V of the application
are formal hence no commentse.
. Reg. the contents of

not correct

bl 4

and hence not admitted., In this clarified

that, the applicant was originally engaged by V.0.P,

(Construction) organisation with effect from 21.4.80,

and at that time, of his first appointment, he was not
medically examined, Thereafter, the work of V.0.P. project
organisation completed, and these cawsal labours were
directed to the divisions, where their seniority is
maintained, Like wise the appolicant was directed to

t is not correct that the services

were ferminated with effect from 27 «8.90 sl
following I.,D, Act. Applicant has given different colour
to the matter and suppressed the material facts.
(ii) Caéntents of Para VI(2) is not correct and hence

S

denied. The applicant on completion of project work of

V0 project, directed to PWI-BNH under Bhavnagar

Divisi-n, and Was working as Sub.sangman. The applicant

I ati-n that he has

Railway Adminis

\,)
r
H

failed to inform

.

passed Medical Lxamination in the Medical Cate

c /T
%9

'wo as per medical certificate issued by ADMO,....




> Contd...5 ..

ADMO-Bhavnagar vide certificate No,173887(878) of
11.3.86, The said facts came to the notice of
Respondent Rly. Administration, on the basis of
service sheet, therefore he has been advised to
remain on his own leave, as per the provision of
Indian Railway Establishment ilanual Rule No.2604 &
1306 Vol.l as under:-

be. "If a temporary railway servant has become
medically unfit for the post held bv hip, on account
circumstancies which did not arise out of and in the
course of employment, the benifit of rule No.152 R,I,
wikkemk will not be admissible while, therefore, it is
strictly obligatory to find attemative employment for
such an employee, every effort should neverthless, be
made to find alternative emploveemment. The employee
concermed should be granted such ﬁnﬁgmés due to him

plus extra ordinary leave not exceeding three months,

the total not exceeding Six months. If no, alternative
employment can be found in this period, the emplovee

should be discharged from Serivce",

Thus, the applicant who is failed in 3/One
HMedical category of Gangman, and the category of Gangman
is Safety Category, he cannot be continued on the post of
Gangman and as per above provision, matter was undédy
consideration for his alternative employment. Thus the
claim of the applicant, for regular Salary is not
admissible as he is not due for amy kind of leave at his
account. In addition to this Rule 304, & 305 of Indian
Railway Estt. Code Vol.I, is produced as under:-

. Rule 304: Termination of Service on account of
in-efficiencies due to failure to confirm
to the requisite standard of Physical fitness:

A Railway servant who fails in vision test or
otherwise becomes physically incapable of performing the

duties of the post which he occupies, should not be
discharged forthwith but should be granted leave in
accordance with rule 522, During that period of leave

so granted, such Railway servant must be offered some
, alternative employment on reasonable emoluments having

regard to his former emolumat. Further, the extra...
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Contd..

extra..,ordinary leave protion of the leave in
accordance with rule 522 should not be cut short
purely on account of his rufusing the first offer
which is made to him, tut he must discharged if he
does not accent one or more offers made during the

period of his leave".
Rule 5223 Code I Rule No.3.

(3) A Railway Servant who fails in
vision test or otherwise becomes

physically in cavable of performing
the duties of the post which he

occupies but not in cabable of
performing other duties, shall be
granted leave in accordance with
these, rules, subject to the proviso
that where the Railway Servant has
not got six months leave to his credit,
his leave shall be made unto Six months

by grant of extra ordinary leave".

Thus, the action of the Railway Administration is
just, and as per the provision of the rmiles as stated,

and claim of the anplicant is baseless, and fabricated.

(iid) Contents of Para VI(3) of the apolication is

misleading the matter and hence not accepted. In this

matter it is clarified that Gang man is a Safety Category

and is B/One Category in Medical Lxamination,. Here

aonlicant failed in B/One category and as such, under
the provision of Indian Railway &stt, Code, as stated

therefore he has advised to remain on leave till the
time of his absorption in alternative post. This does
not mean that his services were terminated. Since the
applicaht is fit in medical exam, in Category of C/2,
Railwayv Administration has issued the oxder No.EE/105/91
of 26/27-12-91 for his absorption and posted as Sub.
Safaiwala under Chief Inspector of Works Bhavnagar Para,
on the vacant post ( Annexed here to and marked 'R')
regarding his claims for the post of Hamal, Watchman,
Sealman etc. it is clarified that these categories

are earmarked elassified as C/One and as such, it is

...4
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it is not tenable thus the Reilway Administration has

taken all legal action as per the provision of I.R.E,H,

(iv) Referring to the contents of Para VI(4) of

the application it is clarified that, ledical authority
has declared him passed in C/Two category and thus it is
not necsssarv to send him for his re-medical Zxamination
Rly. Administration has taken required steps to absorb
him in attentive category of sub, Safaiwala and orders

-

| 'were issued as shown as annexture 'R' above, and
applicant is at libertv to resume his duty as per the

| orders,

(v) Contents of Para VI(5) is not admitted as
Railway administration has not terminated his services,
But he himself failed in the lMedical Exam. for prescribed
medical category, and orders for his absorption on
alternative post, as o®r prescribed medical category C/Two
has already been issued but apolicant him self failed to
resume hiz dutv thus his claims for vayment of compensation
is Exx¥mx fabricated, baseless and not reasoned and hence
denied.,

6. Referring to the contents of Para VII of the

application it is prayed that,

Regpondent Rallway Administration has not
terminated the service of the apolicant, but he himself
failed in the prescribed medical exam. and as such, he
Aas advised to remain on leave, as per the provision of
Indian Rly. Estt. Manual till the time, he can be absorbed
on alternative post, prescribed in the lHMedical category
of C/Two, which the applicant has passed and accordingly
Rlv. Administration has taken all Steps and issued orders,
as stated herebefore and as such no any relief or interim
relief to be granted to applicant but his applicatdon to
be dismissed.

T e Regpondent Railway Administration craves leave

to add, alter, amend, modify or correct the contents of

On an?/bepalf of Union of India,

this reply as and when required in future,

N Pf“m /“z?/’
Addnl.Dlvisional Rly. Manager,

Bhavnagar Para. W.Rly. Bhavnagar Para.
Date: 92.
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VERIFICATION

I, Praveen Aumar, Addl. Divisional Railway
Manager, Western Railway, Bhavnagar do hereby solemnly
affirms that what is stated above is gathered from the

Official record, and same to be true to the best of my

knowledge and belief,

A. <;;\~QQV\AQQYW

Bhavnagar Para, Addnl,. Divisional Rly. Manager,
. W.Rly., Bhavnagar Para,
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WESTEBN RAILWAY.

i DER NO. EE/ /O3 /51, DRM's Office
~ OFFIZE O : 1L,’ 12 BVP Dt 26/1&/91.
L7

' 5 w3, E /
ubs ~ Absorption of Medocally decategorised staff
i basuag Labour/Substitutes in alternative

post/job Engg.Deptt.
“efs— This iffice letter No. 2 /369/5/2 dtd. 22/3/91.

With refrence to the above, following Substitutes G.Man
of VOP, who are medically decategorised for tie post of G.Man and
considered for alternative post/job are posted as under §--

shri Pradhan Pama, Casual labour/substitute G.Man
scalc Rse 750—-940/-(Rp).-775-1025/-(RP) working under PWL-BNH was :
medically examined by ADMO..BVP Vide Meduical sert, Nos L7987 (878]

dtd, 11-3-85 was declared unfit in B/One and fit in C/Two.

Shri Pradhan Pama, sub{Casual labour of PWI-BNH was
called for screening for absorption in alternative employment
and considered for absorption by screening committee vide this
office letter quoted above and to be absorped as Substitute
jafaiwala against the existing vacancy as under t-

: 1n view of the above Shri pradhan Pama, Sub,G.Man of
PYI_BNH wo:%ing @n Seale Bs. 750.-940/775-1025/-(RP) 1is posted as
substitute 3afaiwala under CIOW-BVP against the existing vacancy.
fn Scale Bso 750-940/~(F2)e ™

This has the effect from the date he reports for duty
on the above post. He should note that he has to vacate the it
Qrt if any occup¥ing at BNH with immediate effect.

: Date of relief/resumption should be advise to this office
immediately. : ;

No TA/DA Tfr. Pask. Pack. allow, is admissible under the
extent rules._ ;

e AEN—BED will fix up his pay accordingly on the basis of
Secheet, for further action. S.Sheet should be submitted to this
office duly completed in all fespect immediately.

This has the approval of Sr.DEN.

-~ ; P L
4j;n?ﬂ ;’//’,_
' ~ .
No. E/E/369/7/1/1 Vob.II. For Sr.DEN (E) BVP.

Copy tos— DAO-BV? in dupl.
éﬁ%—BTD, PWI---BNI-{, CIOW—BVP, AENLBVP for ne3e
i-ﬁ;ggg Wiéé arpange Eo submit all records like wise
JeCheet, Leave Acct. to concerni i |
Sl e ' ning units, immediately.
Oto‘}?il':, Mamo filet
gg/gg,‘es/Eﬁ, %aeve Cks Pas s Cks
S/EP in ref, to letter OV e,
Divisional Secy. WREU/WRﬂgggsg.abov ;

HINDI VERSION WILL FOLLOW.

Amm&'—ﬁh«(’b@ b Q rr
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD

0.a, NO, 287,91

Pradhan Pama ..applicant
Vs

Union of India & ors, .. I€spondents

REJOINDER

N EA 1. I, Shri Pradhan Pama, applicant has gone through the

= \£f§/ reply filed by the respondents and am conversant wit? the
i§§ QE/ - facts of the case and I say that contentions and submissions
‘ Q7 of the reply are far from truth and are denied by me,

I deny all the contentions and submissions of the reply
except those which are specifically admitted by me in the

re joinder,

\(’ 2. I say that the reply is filed by Mr, Praveen Kumar
- \§§J without full name etc, who has desighated himself as

§2 Addl, Divisional Railway Manager, Western Raillway, Bhavhagar
but has not anhexed any authority letter allowing him to
file the present reply on behalf of the respondents, I say
that the reply is not filed by the competent authority and

and reguireed to bhe ignored.

3, With refereoce to para 1 to 4 of the reply, the contention
- is misconceived and not maintainable, I reiterate and rely

what I have stated in my application,

4, With reference to para 5 of the reply, I reiterate my
' (4L{) contention in para VI(i) of the application and say that it is
’C' not true that at the initial stage of entering into service,
Kﬂléﬁ__wthe applicant was not medically examined, I say that even in

T /4 construction of a project also the employees are medically
/ 2%' “2/"'
h




examined, XRagdprdisahrnvan xike by the Railway Medical Officer
and thereafter only are continued in service, I reiterate
that the service of the applicant was terminated with effect
from 27,8,9 as I have stated ih my application, I say

that the sald action is also in contravention of the

provisions of 1.D. Act, '

5, With reference to para 5(ii) of the reply, I reitetata
my contention in para VI(2) of the application,

The contentions of respondents that the applicant has

failed to inform the Railway Administration that he has o
passed Medical Examination of C/2 etc, are misconceived
because the service record of the mpplicant is available
with the respondents, That when the authority concerned
transfer the employee for the absorption, service sheets
of the employees are a1§o sent to the respondent authority
and therefore this contention of the respondents is
far from truth, That the Permanent Way Inspector,Porbandar
has given his letter dt, 8,11,85 at the time of transferring
the applicant, clearly mentioned in item No,5 that the
applicant is declared medically fit in C/2 category.

Copy of the letter dt, 8,11.,85 is annexed and marked as
Anpexure A/4 to this rejoinder, The contentions of
rpespondents to advise the applicant to remain on leave etc,
are also misconceived, That the provisions of Railway
Establishment Manual rule 2604 and 1306 as stated by the
respondents are not applicable as interpreted by the
respondents particularly when the provision of the act

. i.,e, I.D, Act is applicable in the case of the applicant,
That the provisions of the rule will not prevall over
the statutory provision of the act, That before applying
the rule 2604 and 1306, it is the duty of the respondents
to examine whether the<££;;;3 of the applicant has become

weaker due to the nature of work which he has to perform or not,

‘.3/-
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I further say that I have pointed out in the application itself
that there are many posts avallable vacant of C/2 category

but the respondent authority has not considered immediately

the case of the applicant, Therefore, eventhough the contention
of respondents is believed that the provisions of rule 2604 and
1306 are applicable then also it cast an obligation to find out
alternative employment for such employee and it further provide
that every effort should be made to find out the alternative
employment, Here, on the contrary, the applicant has also pointed
out to the respohndents, Not only this but in the petition also
and the respondents were@ aware that in “orbandar where the
applicant belong to, the posts of C/2 category were available
but the same is not considered by the respondents, I called
upon the respondents to produce the details of the attempts
what they have done to find out the alternative employment

for the applicant from the date when he was found fir for

C/2 category ;.e. in the year 1985 onwards, That in the whole
division, there are large nho, of posts available where the
applicant can b8 accomodated as Hamal, Peon, Waterman etc,

That I have given the name of the station and post etc, in my

application and earlier representation also,

Therefore, the contention of respondents that the applicant was
directed to proceed on leave as they have to find out the
alternative employment for the applicant is misconceived,

That since 1985 the respondents were awar€ about the medical
category of the applicant, Not only this but in the notice

by the Advocate also, vacant posts etc, were mentioned,

The contention of respondents about consideration of the casse of
applicant is misconceived and for the negligence and intentioaal
delay to harass the applicant by the respondents, the applicant

should not be deprived of the salary for the forced idle period,

0.4/"'
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6, That so far the applicability of rule 304 & 305

of Indian Railway Estt, Mahual are concerned, I say that
everywhere the duty &s cast on administration to give
alternafive employment to the medically decategorisad
employee and evenif the respondents contentions are

pbelieved to be true then also the respondents have to

offer the alternative employment to those post which are
pointed out by the applicant, There is no reason pointed
out by the respondents why the case of the applicant

has remained pending for such a long period. That earlier also
the applicant was working under the pPermanent Way Inspector,
Porbandar, which falls within the jurisdiction of

DRM, Bhavnagar, I called upon the respondents to point

out to the Hon'ble Tribunal the reason to delay giving
alternative employment to the abplicant. It is not true

that the claim of the applicant is baseless and fabricated,

7. With reference to para 5(iii) of the reply,

I reiterate and rely what 1 have stated in my application

para VI(B) and say that the guestion of respondents

advising the applicant to remain on leave etc, is misconceived
because such situation only comes when no suitable posts

for the medically decategorised employees are available at all,
I reiterate that non engagement to the applicant in service
though the avallability of post with the respondents,

amounts to termination of service, I say that the order

passed by the respondents dt, 26,27,12,91 is also with a

view to victimise the applicant as the applicant ha?
approached to this Hon'ble Tribunal and therefore,inspéad of
giving him the posting as Waterman, Hamal, Rest House Bearer,
sealman, Platform Porter, Messenger, peon, Chainman etc,

he was given order as Sub Safaiwala, which is specially

reserved post for Schedule Caste candidate, That even

..5/-
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with objection the applicant has reported for duty pursuance

to the'order, ha is not allowed to resume his duty, Thus it is

a clear case to victimise the applicant by the respondents,

That the said facts are also pointed out to the Hon'ble Tribunal,
That at first instance, the order was not given to the applicant
and the same was only produced before the Hon'ble Tribunal

with the reply, Thus the delay inh filing the case of the applicant
is more than ] year and 4 months which prima facie shows

no justification availahbhle to the respondants to deprive the
applicant of the salary for the forced idle petiod, It is not

the case that the post of C/2 cate2gory was nhot available with

the respondents, L1t is also not true that the post of Waterman,
Hamal, Sealman are of C/1 cate@gory. I say that in those posts
there is no gwestion of any eye sight cate@gory. That the posts
are divided into different categories on the basis of vision taest
only, Whilethe duty of Hamal is to carry the goods and as a
Sealman, he has to stamp the parcel etc, Therefore, it is not

the category for C/1 only as stated by the respondents,

Not only this byt juniors to the applicant who were declared
unfit, are accomodated as Post Box Boy and Runting Bearer in

Loco Deptt by the respondents, I say that they were continued

in service till accomodated in C/2 category. As an example,
Badhia Hirka, He is absorbed as post box boy in July'92,

One shri Meraman Kana accomodated as Runiing Bearer in Loco Deptt
in August'92, That my advocate will point out the order of this
employee at the time of hearing of the matter, It is pertinent

to note that those employees were also declared medically fit

for C/2 category in the year 1985 and therefore it is a clear
case of arbitrary and malafide exercise of power to victimise

the applicant by the respondent No,1 & 2,

8., With reference to para 5(iv) and (V) of the reply, it is not
true that when the medical officer declare an employee unfit for

certain category, he need not be sent for re-medical examination,

'06/-
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It is also not'true that the railway administration

has taken required steps to absorb the applicant in’
alternative category as Sub Safaiwala, That the post

of Sub Safaiwala is a post of Schadule Caste candidate
and it is a clear case to victimise the agpplicant,

I say that I was not allowed to resume duty by the
respondents, It is not true that the railway administration
has not terminated the service of the applicant, It is
also not true that the applicant has failed to resume
his duty, It is not true that the claim of the applicant
is baseless, fabricated etc, I reiterate that so far

the alternative employment to the applicant is conceérned,
it should be on the post which I have mentloned in the
application -and to place the applicant to do the work

of a Schedule Caste candidate is nothing but to see that
the applicant is harassed and victimised, I called upon
the respondents to point out the justification for

non considering the case of the applicant for 1% year

and when it is considered,why it is not considered for
other posts which I have mentioned 'in the application,
That the respondents cannot be pErmittad to exercise the.
power in such arbitrary and malafide manner to victimise

the: applicant because he has approached to the Hon'ble Tribunal,

9, With reference to para 6 & 7 of the reply, I reiterate

my contention in para VII of the application énd reiterate
that non allowing the applicant to resume the duty

amounts to termination, The contention of respondents

of alternative employment etc, are misconceived and it is

not true that administration has taken all steps to issue
order in favour of the applicant and therefore the application

is required to be dismissed,
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I say that from the record it is clear that it is a clear case
of malafide exercise of power by the respondents to victimise the
applicant and no justification is given by the respondents for
non considering hhe case immediately like other employees as
well as why his case is not considered for the other posts

than Sub,Safaiwala, That the Hon'ble Tribunal has gg\‘sf:ge
interim order directed the respondents to allow the applicant
to resume his duty but when ths applicant has reported to the
Permanent Way Inspector, Bhimnath on 9,3,93, he was not allowed
to resume duty and informed to produce the medical certificate
which is admittedly in the custody of the respondents.

Not only this but if an employee is required to be sent

for fufther medical examination, it is the duiy of the
administration to give him the medical memo and pass,

That my advocat® has immediately addressed a notice for

contempt of court on 10,3,92 to the respondents, a cOpy of

which is annexed and marked as Annexure A/5 to this re joinder,

Thus, it is a clear case of arbitrary exereise of power

by the respondents and therefore the application is raguired
to be allowed and the raspondents are required to be directed
to pay all the salary to the applicant with 18% interest

and special cost of the application,

/) ~ k / n‘\ //
¢ (L [~ / A
Date : K/L\ v
A (B, pathak)
Ahmedabast Advocate for the applicant

.\\/
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1, shri [ZQL///L&’M ﬂ‘”?‘},/s/o ﬂ;mﬂ/é; heer
Lal'é/zzu age &years working as ﬂgdl(‘jyof
dists /é ﬂu do hereby verify that the contents
from 1 to £} are true to my personal knowledge
and belief :nd that I have not suppressed any

material facts.

Date -
Ahmedabad, zd Sttt W '31(’




Dated 3 - 8-11-85
No. 12/7/E/shifting/1
From : - PWI KL PBR
To,
. ¢/ - Ex1/D/Pst.
Sub s - Directing of casual labourers.

Ref s - PWI/CTR-SQM's leter No. Il dt 10-10-1985,

With reference to the above Shri Pradhan Pama MB was
return back to this office due to unfit in B/1 Medical test. He
was earlier shifted to PWI/SUM vide this office letter No. 12/7
/E/18/dt. 3/4-3-85,

Now the decision was taken with WRMS- Meeting at PBR
held on 5-11-85 that Shri Pradham Pama should be ta<en on duty
under IOW BPR. Hence he is directed at yours to work under your
control to day B/M his necessary service perticular are as wheéx

under,

1. Name s - Shri Pradhan Pama MB

2. Date of Appointment s - 21=4-80

3. Date of Birth t: - 25-7-50

4. 1I/s granted from 1-1-35.

5. Fit in Medical test by MO BVP - C-2.

6. Fit certificat‘e No. 1738 dt. 11.3,85,

7. He ha-s availed his privilege pass in 1985,
8. Pay. 196 - Da+ DP + IR.

9. Scale 196-232-(R)

He was directed work from PWI/CTR SUM his full details
regarding LAP and CI and PTO Avoided in 1985 in not mentioned
It will be advised after receiving from CilM.

This is for your imfermation V n/a pl.

sd/ -
PWI / PBR.

C/- PWI/CTR/SUM 1% For information he has to send the details
regard.ng LAP, CL, PTO Brivilege pass ave/
st by Shri Pradhan Pama MB in the clender
year 1985 send his service card.

NN
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Date s = 10-3-1992

.

Regd., A.D.
Permanent Way Inspectér
Western Rallway
Nr, Railway sStation
Bhimnath.

Sub 3 - Contempt of Court,

Under the instruction of my client, Shri Pradhan Pama, who is the
- applim;nt before the Central Administrative Tribunal in O.A.

No. 287/91, I the undersigned advocate inform you by this notice
as under s -

That my client has filed the application before the Central

Ad. Tribunal, challenging your action of non allowing my client
to resume his duty under the guise that he is médically decategori-
seds. That the Hon'ble Tribunal has fould that prime fasie cése in
favour of my client and has admitted the matter and by way of
interim direction. directed you to reinstate my client forthwith.
That the Divisional Railway Manager, Bhavnagar has filed the
reply and annexed the order saying that my client has to join

the duty under you. That pursyance to thatg my client has
reported to resume his duty yeasterday on 9,3.92, That you have
not allowed him to resume his duty and said that my client should
furnish the medical certificate,

It is pertinent to note that you ceannot refuse to allow my client
to resume his duty under any regson whagsoever is. That for ssirg
sending an employee for medical examination, it is your duty

to issue the memo to enable him to get medical check up. That

you have not complied with the direction issued by the Hon'ble
Tribunal. Thex Hon'ble Tribunal has specifically directed you to
such condition that after medical examination only, my client

may be allowed to resume the duty. Thus, you have wil fully flouted
the order of the Hon'ble Tribunal,

My client belongs to Perbandar and reported to you for rdsuming
the duty. That due to your such illegal action, my client

has to face unnecéssary expenditure and therefore, now it will
be your duty to inform my client when and where he should report
for duty. If the immedizte response is not available from your
send, my client shall be constrained to move the contegpt of
court proceeding against you, at your cost and risk.

Pay Rs. 151/~ as cost of this notice as is to be issued due to
your illegal and arbitrary exercise of power to flout the order
of the Hon'ble Tribunal.

Date 3 - 10,3,92 ' ( P.H.Pathak )
Ahmedabad, Advocate
CC to s+ - Diviisional Rly Manage
Bhavnagarpara,
Bhavnagar, - For information & necessary

action.
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