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J U B G 1 B : T 

In 
0.. 267/91 

Res aondents. 

Date: 

Per Hon t ble 	Dr. R.;•Z. Saxena 	 Member (J) 

The aelicant N.h. Seth has challenged the order 

of punisernent, Annexure A-i which was unelJ in apea1 by 
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Ly coder nnexure A-5. 

2. 	The facts of the case arc that the applicant was 

working as Stores Assistant 'B' in nace Applicati;ns 

Centre under the acmiristratjva control of re sendent No. 2. 

The work of the applicant as Sto re Assistant Was to receive 
, 

the material purchasec by the Department and I-eq in the 

store. On demand,ths material usac to 	given to the 

mentors or sent to the Divisional tcras. It is said that 

the orders for I he purchase of 3CC mns 	f P.V.. cables of 

4 coro x 6 sqrn me and 175 metars of 2 core x 10 sq mm. The 
A 

material had arrivee at 7.Vs Jaur Golden Transport Corm:any, 

.-thmedabad•  The applicaotent there on 30 5-3.985 for 

collectin the mate jal but c cjd not bring ten rnatrial 

in tho store. He ha actul.Ly mis-aprcpriated the said 

.c1Lr1al valuen h3.6434.25. he hnQ aluo made iQrrct 

entries s:the material having B sen brought in the store. 

jie ws therefore charge-sheted on 28-5-1986 for the 

following charge- 

I' 
Tht the said Shri h.R. Sheth while functirning 
as 3toret tssirant 'B' in the CLD Stores of 
Departmert of Apace at 	Ahmedabad, has committ- 
-ed grave mis-conduct in asmuch as he has failed 

to bring to the S-C Camous 300 rats of kVC cables 
of 4 core x 6 sq. mm and 175 meters of 2 core x 

10 sq rn. collectively by him from N/s Jaipur 
Golden Transoorb Comgany, Ahmedabad on 30-5-85 
and has thus misapropriated the government 
property ith a view to defraud the ovcrnment•  

Shri Jhoth has by the above act failed to 



to niaintai absolute integrity anc th:ocby 
v31atsC uie 3 (1) (1) of CO3 (Conduct) 

holes, 1964. 

3. 	Plc woe rejujrec to submit his written Statement of his 

defence hichie ten day;. 3hri Jhcth doniec the charge. The 

i:oTuir/ was startec in which 3hri s.V.Plag dar ws appointed 

i:ITSuiry officer. Plo conciudec 1  dt the close of inceiep, thst the 

charge woe estciblishec. against the aslicent. 3bri 11.1.. Thale 

Controller, agreed with the 5 soft. of bhe inquiryofeicer and 

awarded unish;riont of rec uciocj tom nay of the apelicant by 

hour stages from 1s. 2 300/- to 2100/- in the time scale of 

ea 	of ?s 1400-4P-l600-50-2300-E-6C-260L for ces md of two 

years with effect from 9-8-1990. It w.:e -. leo mentionec in the 

order of emniehiserit that $hri l5heth wou]P not eirn increments 

uciurig th 	 hat on texiryo      

of th 	neriod, the roQuction will have the effect of postponing 

his future increments ci ap. Besices th: reduction of nay, 

pecuniary lees ci ae •  6434.25 suifo cad by Government as. a 
cu 

resuit 0f his oroven mis-conduct be recovered free him in 

monthly instalments as per,  rules from his pay from August 1990 

cnwarcs. The order of punishment ewe cbs. ilenged by the asolicant 

by filing aceeci before the birector who aqrs.ed with the 
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ounishment anc, thei:efore rejected the appeal on 1-5-1991. 

Peeling aggrievee by the order : punishment and the order 

passed by the Appellate Authority, this analication has been 

filed on the grounds that there was no evidence against the 

apolicant, the principles of natural justice have not been 

followed inasrruch as that neither the conies of the documents 

were given nor weoa saee of the witnesses of the defence 

summouned despite rcxiost having been made. It is also contended 

that the presenting ..fficer was a law-knwoing person whereas 

he was denied the services of legal poactioner. It is also 

averred that the Inquirv dificer die-allowed the affidavit of 

hri arendra Rami, driver of the taxi, to be brought on record 

because in that afidavit be had sue :orted the applicant for 

having brought the goods in his taxi in the yird. The delay 

in holding the inquiry, discrimination in a..asding the puuish-

-mont to different delinquent employees and the plea of double 

jeopardy wera- also taken;and in the light of these facts and 

circumstancesquashrnent of the order of punishment and order 

passed in apcoeal is prayed. 

4. 	The resoosdents subaitted written reply and contend- 

-ed that theor: was over-who irning evidence in the case and 

S. 

evry opnortunity was iven to the aD: licant. Lt was also 



con ende(: that the defence witnesses who were reou iced 

to be 	oducod,wers: casual labourers whose identity was 

citficult to be acrtoc nd therefore the inquiry officer 

& 
did not acced to the request of the applicant. The 

5:)C0dentS also came witn the case that the rJer- S of 

punishment nd 4t passed in appealecre passed after 

Examining the evidence and all the c ircutnstances in the 

cse and there was no illegality in it. 

W hv heard th  the arplicant  

and the resqondents nd have perused the record. 

As is already pointed ot,the order of • unishment 

has been challenged on several grounds and one of them is 

th:at 	is a case if no evience. it is eell settled law 

err very recently reiteratec by :.ne:.r lorcishigs of 

uurame Couzt in Union of India anc ethers Vs. ijencra 

Sirigh 	35CC 357 and in state bank .f India and Cthers 

V5. Samrendra Kishe rr. Endow and another (1994) 27 TC 149 

that the role of High Court or Tribunal in the case of 

flepartmontal Inquir is limited. The High Court or the 

. . 7. . 



Tribunal does not act as Appellate Court cr authority but 

reviews the manner in which the decision was made. The power 

of judicial review is mt to ensure that the individual 

receives fair treatment silo riot to en-ure that the authority 

after according a fair treatment reaches on a matter which it 

is authorised by law to decide for itself, a conclusion which 

is correct in the eyes of the court. The aporaisal of evicence 

±0 i also barred unless it is point:ed ut that there was no 

evidence in support of the charge at all. Eince the learned 

counsel for the applicant in this case has come with the rica 

that there x is no evidence at all or it is a case of no 

t 
evidence and yet the order of punishment has been recorded L.h 

it is with this view that we arc trying to find out if the 

contention of the 1ecrned counsel for the applicant is 

correct, it is an admitted fact to the eplicant that the 

material in question was collecte.- by him on 30-5-1985 from 

s Jaipur Golden Trns.ort Company. This fact has been 

written by the apolicant in his written defence brief dated 
/ 

22-9-1988 and a4i to the inquiry officer. Pare 2 of this 

written defence brief deals w±th this admission. Now the 
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ouetin arises if the material reached store4 or not. 

In this connection the evidence 	during the iucj:Liry 

was taken into consideratjcn , The CQfltafltjn of the 

applicant that the :aterial was brought by him in the taxi 

driven by 3hri Narendra R:mi ceo the entry of the said 

matorio1 ens mace in the stock Regis er by his Assistant 

hri Narendra Rumi denied to have orivee th.e material from 

/s Jaiour Golden Transport Company t the storer, The 

aoljcaet had obtained the affidavit from this driver orior 

to his being examined before the Inquiry Officer -the 

affidavit was not taken on record. The driver as however, 

cross examinec by the applicant. The main thrust had been 

that no entry of the taxi allegedly engaged by the apolicant 

for carrying goods inside the store,wae made at the gate. 

It is a practice thot no material can be taken inside the 

store r outside the store without entry being mace at the 

gate. Besjcos, witnesses deposed tht this material i.e. 

the d rum containing 300 meters of PVC Cable of 4 core x 6sq 

mm and 175 meters of 2 core x 10 sq min cannot be accommodated 

in oh car either on the seats sr in the dicky. This evidecne 

hs been believd by the Inquiry officer. We cannot 	- 

re-a raise th: eviL ence re-corcleci during inquiry. However 

n0 procedural cef t could be rointed ut in recording the 

evidence. The onlyjnt which has been asserted is that the 



affidavit which the apolicant ha. obtained from the driver 

hri Narendra Rsmi,was not a taken on recoro, but the cross-

-examination was made on that point. In this :ay1  if the affida-

vit has ndt been brought on record, it does not rejuaice the 

aaolicant at all. The same situation had arisen in the case 

Managin Director DblLHyderabad Vs. B. iaruaakaran, 1994 27 

TC 767 and their Lordships of dupreme Court hold that 

non-tencering of .itnessez for cross-examinatin whose affidavit 

was obtaioed,cuild not be said to hava caused any prejudice. 

Here in this case the affidavit was no doubt not brought on 

reCOrC: but crossexamination was made on all points. We,ther_ 

-fore halo that it caused no prejudice to the applicant. 

7. 	 The learnd counsel for the ac::licant draw 

our attention towards thc fact that the labourers who were 

engageci for loading or unloading the material,cvere reguired 

to be sumooined by the res.ondents but the said application 

was rejected by the Inquiry :Dfficer. It has been pointed out on 

behalf of the rasnonderits that the apolicant had no doubt 

giren the names but their details and particualrs were not 

given and therfore, it was not possible to 	identify them. 
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It a: cars quite reasonable that if any witness is required 

to be sumrnoned,the detailed particulars should have been 

0iven That was all the more necessary when tyey were 

flLctLc 	4 
alleged to have belong 	to,jiadhya Pradesh. The observa- 

-tion of the Inquiry Officer that these witnesses even if 

they had been sum!oed would nut have been in a sosition 

to recollect the incident of loading and unloading of 

this material WOS &r- justifiec:. The suestion hce.evcr, 

a:ises whether thi: observati:n of the IlauirY officer 

has ceu:eo any prejudice to the aH:licant.  n cesful 

c:naiderati.r1 of the facts od cirusmtance,x we do not 

finn thst eny prejudice has been caused thereby. Even if 

it is a:sur:ed for the sake of argurme.nt that these witnesee 

had de.oseo about the loading f material in the OCr and 

u:iloadieg the same in the 3tore, it would have made no 

difference because there was no entry Q.f the car at the 

gate and the witnesses had deposed that that rrterial 

cauld nt be Ca cried in the said car. Even if it is 

assumed that th: material was taken inside the storc,the 

resnonsihility remained with the applicant who was 

Storei Assistant '' because the raterial if not found was 

to be ee1ajned by him., an suseent insPaCtion,the 

material was not found in the stores. It was neither 
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stolen nor pilferd. It cannot evaoorate into air. 

Lcoking to these circumstance non-producticn of defence 

witnìesses is not going to make aflv change in the conclusion 

which is arrived at. 

On the consiceraticn f the facts and circurnsta 	I 

nceswe hold the view that the contention of the leaned 

counsel for the applicant thet it is a case of no evidence s  

o not correct, he have already mentioned that we cannot 

make appraisal of the evicences. Whaver evidence was 

adduced9 was aporeciateu by the Disciplinary Authority 

and theosafter by the Appellate Authority, As these 

aut1orities came to the conclusion that the charge was 

established against the applicant and therefore that 

fiecing cannot be change: or disturhec. by us. 

It was argued that the copies• i.f the documents 

were not given to the apçlicant hut it c.uld net be 

disclosed as to what those c.ccurcents 	ualy 	which 

T were needed by the asolicant,Frothe pen.isal of the 

reort of the Inquiry Officer and the order of eunishment3  

it is reveale<f the t whatever documents were relied upon, 

their copies were made available to the applicant. In 

view of this facttbis contention also does not hold good. 
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10. 	 it is dOJU5d thet the reseuitjnci Officer in this 

case was tO-ving Ocgree ci LL.. and he, the refore, wantec 

h lo 0IE a psacLininç Lawyer which was a t allowed. The 

rssondents case \ith the olE-a thet Legal practi ;uers _re ust 

elloud to aeceor in Uorne tic Iriuuiries and, therefore, the 

denand of Legal fractisner was rightly rejectsd. he also - o1a 

the view that the heJe of a Legal fractinner cannot be 

aliceec in soca 1:aors if toe Oressentin: ICficsr was 

1sovia 8egree Of LL.. ; Lee 	nc 	itant hri 	Veishoav 

f.., LL.L. was a11ed to cef :nd the a licent. isus she 

oa:iioarit was in a position t::a ye the services of a Law-- 

c~--Q- 4- 
3tcioUdte. 1xu tr 	eiei of

A 
car Practi .Dner aoe 	ot Cau3e 

any oreju0ice t0 the a: licast. l'heir Lordolsips of dupserne 

Ocust considered t0i quest ion in the C. ace unil lumar Bane rj ee 

V. 3taoe f best Eengsl and others 1980 CO (L&) 369 and it 

wos held that engaging a lawyer was based on tee provisins 

node thcssuniec any rules and unsar these miss hiscretjcn was 

given to the In:rsiry Officer, here in thi case before us it 

has be:n pointed out that there was no such erovisicn for 

seeking help of a legal practi0uer. Thorefose, the application 

was rejecter. Out conclusion is fortified by the law laid down 

by the oreme Curt. 
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The contentian of the applicant in the 

case is that there had been undue belay in concluding 

the inquiry and this belay had cuased prejudice tt him. 

It may be mentioned that the incident of mis-conduct 

had taken place on 30-5-1985 whiLe the cbarge-shet was 

praree on 20-5-1986. The inquiry proceecing Ce atinued 

during th peri.d 1986 te august 9, 1990 whenjr the order 

of punisheent w s passed by Shri A.N. 3hah, Controller. 

Looking to the file of inquiry 
19 
 it is revealed that 

Seve al witnesses had been examined an6 several docurn:nts 

were taken into consideration. It is true that the time 

consumed was of about ±eu: years but we do not think that 

the applicant is in any manner prejudiced thereby. As 

a matter of fact)  the apelicant did not point outgenera1 

or 	perticulor erE jueice caused to him. For this reason1  

we do not find any substance in this point also. 

As regard the oenalty awarded to the 

applicant it has been firstly urged that the order of 

punishment has not been passed by the competent authority. 

It has riot been specified on behalf of the applicant as 

to v;ho is the competent authority in his view. The 

contention of the rasoondents on the 	other hand is 
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that the aoolicant was ap:ointed by the Controller and he 

was punished and the order of )Jflishflleflt was also passed 

by the Controller who was the competent authority for the 

purpose. The Appellate order has been eassed by the Director 

who is suoerior to the Controller and in whom the Appeallate 

pOwer has been vested. In the light of this fact the 

contentiLn of the applicant does not hold good and is 

rejected. Secondly it is also argued that the respondents 

failed to adopt an uniform policy in awarding n.nishment. 

During arguments the learned counsel for the aoplicant 

produced a paser giving a cornparstive statement of the 

cases of the present applicant as well as of one ihri K.Gorge 

-brahm. It is also pointed out that the property involved 

in the case of the apliccnt was of Rs.6434.25 whereas 

in the case of Shri K. George Abral-4m the amount was 

R-;.7908/-. The applicant was reduced by four stages for two 

years nd 	crnent 	ere postponed. The recovery of 

loss of Rs. 6434.25 was also orderd. In the case of 	Shri 

K. George Abraji, he was reduced by t stages for a 

eriod of one year witicut cumulative effect. The learned 

counsel for the resoondents argued that the auplicant had 

triec to mis-guioe the Tribunal because the nature of 
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mis-conduct in the two cases was Quite different. The 

applicant did not take the goods to the 6tore whereas 

:hri (.George braham had. taken the amount as T/?4 and 

he had admitted the mis-conduct. He had also repented for 

the same but no such act ws done or behaviouy shown on 

behalf of the applicant. The punishment is always awarded 

considering the facts anc circumstances of the case and 

also the demeanour of the accused or the delinuent emoloyee. 

The facts as are disclosed by the learned counsel for the 

resoonaents clearly makas a distinction based on 

reasonable consideration. Thus the plea that uniform policy 

in ward.ing punishment 6-:is not been observed,carrie no 

weight. The learned counsel for the applicant thirdly 

argued that it was a case of double-jeopady because not 

only. that the salary of the aDplicant has been reduced for 

two years but also the recovery of the price of the 

material invoived,has been ordered to be re-e,So 

far as imposition of penalty by way of reducing the xk 

salary and recovery of the lost property is concerned, 

it can hardly be said that it is a cSse of doub1e- 

jeopardy. In this connection, the 	taken by the 

Full Bench jof the Tribunal in the case EiswanathEebnath 

Unnoflnaia & others, Full Bench Juda ments (Ca) 

Vo1TI 32 can be guiding factor. In this case, the 

L 	 . 16. 
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1'ull Bench discussed the connotation of double jeoprdy 

anc held that recovery of the amount along with the 

penalty of reducing salary did not mount doub1ejeopardy.  

Thus, the argument 	,by the learned counsel for the 

applicant, does not hold good. 

13. Another case, 

Q,tdtrj1tura1 asrketinor6, Panc hkula a nc another, 

can also be taken help of, Their Loshjps 

of 	injab and Hryana High Court, while Considering the 

penalty in Liscln1in7 proceacngs along with the 
reoovery 

Of the 10s 	to the Government, bela that the were not 
0 

ounishrnent5 and that was the instance of the double 

jeopardy. Thus,we,  are fortified in our approc} that the 

recovery made trom the aPplicant besides reducing his salary 

does not amount a case of double_jeopardy, 

14. 	
hhile edvanc:jnc a rguaente the learned 

Counsel for the po1jc 	has relied on the case 

il1vs, state otis 	1C9Q (4) JT 70, 	This 

case deals with the 4uestion that the penaltyif related 

to Withholcing of increment with cumulative effect, it 

woule. be a case ot major penalty. Tale legal aspect has 

not been challengec by the respondents, it is 

17. 
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admittedly a case of major penalj. The order of 

punishment was pasec on 09.9.1990. Although it has not 

been argued that the ratio taken by their iordships of 

Supreme Court in Union at India anc Others 	v.sNohmmed 

was applicable in this case 

but assuming that it was the intention 0± the applicant to 

rely on Kulwantsingh i1l's case (SuPrait m be made 

clear that edmzan £-(han's case was ceciced. on 20.11.1990 and 

therefore whatever jmnnljcatjcn of i.amzan Khan 's case was, 

it was operative only thereafter, This sitation was clarified 

by their Lordships in the casa Ianaging Lirector CLL, 

Hyderabad Vs. iarnnandra1(31u.T.). Thus even if the copy 

of the report of the incjuiry officer has not been given1  it 

does not affect the penal 	oruer in any manner, 

15. 	 Interestingly reliance has been placed 

by the Counsel for the applicoat and the resoondents on the 

case Union ot India Vs.  Pa 	 198 9 SC 1185. Their 

Lord:hips of Supreme Court in this case held that if the 

pena1y on delinquent em.loyee was imposea by the coetent 

authority, the Tribunal coulc not interfere with it on the 

ground that it was not commensurate with delinQuency of 

employee. Only in exceptional case where te person without 

4:) 	
. 18. 
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In 

incuiri is dismissed, removed, or reduced in rank solely 
iJ 	 QJ 

on the basis of conviction by criminal court, the Tribunal 

may examine the adequacy of the pena1 imposed in the 

light of the evidence and sentence intlicted on the person. 

In this way, it is clear that this case-law coes not help 

the aoplicant in any manner, 

16. 	 On consideration of all facts and circumstances 

and the legal osition as discussec above,we are of the 

view that there is no/ merit in the application and it is, 

therefore rejected. i'o order as to costs. 

(J) 	 1M& (A) 



T TTI]N.IX 

Cenfrai Ari'istrati ,  Trjbur1 
Am eLaj cnch. 

Inward Qo............................... 
Qatc......... ................ 

fl.No, 

5uprere Co/rt of India 

Dated: 

From: 	 - 
5tio_-&ic er, 

Court of India. 
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LETI TION FOR  SPEC I.LL_LE_AyETo 	PEL (Cj No t7 'S3 
(Petition under Article 136 of the Constitution of Ifldia 
from the Judgment and Order dated/>_-4Jfi 
of the High Court of(/-  t 

.• Petitioner(s) 

—Vs— 	
ojt 

•• R99pOfldeflt(c) 
Sir, 

I m directed to inform you that the petition 

above mentioned filed in the Supreme Court wag 
	-e— 

diomisseLq by the Court on 

YOUr9 faithfully, 

.1 
Sec t ± on Officer 

S 


