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 Per Hon'ble Dr. R.X. Saxena Member (J)

The acvplicant He.R. Seth has challenged the order

— !

of punishment, Annexure A-1 which was up_held 1in appeal by ~




}

y order Annexure A=5,

'3 3

e}
.

The facts cf the case are that the applicant was

~

working as Stores Assistant 'B' in Space Applicaticns

Centre under the administrative control of respcndent No. 2,

The work of the applicant as Store# Assistant was to receive
13 &

the material purchased by the Department and kegp in the

~
storeg., On demand,the material usec to L= given to the
incentors or sent to the Divisional Stcres. It is said that

the orders for the purchase of 3(C mts, ¢f P.V... cables on~
_ 4uuu<#°<m£-
4 ccre x 6 sgm mm and 175 meters cf 2 core x 10 sg mm. The
Al

M

material had arrivec at M/s Jaipur Golden Transport Company,
ahmedabad, The applicant Went there on 30=5=-1985 for
collecting.the material but e ¢idé not bring the matérial
in the store}. He hau actually mis-appropriated the said
waterial valued Rs,6434,25, He had alseo made in-correet
entries of the material having b=en brought in the storey.

He was ;herefor% charge~sheeted on 28-5-1986 for the

following charge!l-—

"
That the said Shri H.R. Sheth while functioning

as Stores Assitant 'BE' in the CED Stores of
Departmert of Gpace at SAC, Ahmedabad, has committ-
-ed grave mis-conduct in asmuch as he has failed
to bring to the SAC Campus 300 mts of PVC cables
of 4 core x 6 sq. mm and 175 meters of 2 core x

10 sg mr. collectively by him from M/s Jaipur
Golden Transport Company, Ahmedabad on 30-5-85

and has thus misappropriated the government

property with a view tc defraud the Government.

Shri 3heth has by the above act failed to




to maintain absclute integrity anc thereby
violated Rule 3 (1) (i) of CCS (Conduct)
Rules, 1964,"

3 He was regquired to submit his written statement of his

¢

defence within ten days, Shri Sheth denied the charge. The
inquiry was started in which 3hri D,V.Pagsdar was appointed
inquiry officer, He concluded, at the close of inquiry,that the
charge was established against the aoplicant, Shri M.M. Shah
Controller, agreed with the report of the ilnquiry-officer and
awarded punishment of recuciang the pay of the applicant by
four stages from Rs, 2300/~ to 2100/- in the time scale of

3
oav of Rs, 1400-40-1600-50-2300=-LE-60=2600 fcrhp
years with effect from 9-8-1990, It was 2130 mentioconed in the
order of punishment that Shri Sheth would not edarn increments
of pay during the period of reduction and that on the expiry
of thees veriod, the reduction will have the effect of postponing
his future increments of pay. Besides, the reduction of pay,

g

pecuniary loss of Rs, 6434,25 suffered by Government as a
Pty cw—dzu,o@fé T

result ¢f his proven mis-concduct be recovered from him in
N

monthly instalments as per rules from his pay from August 1990

onwards, The order of punishment was challenged by the applicant

m

by f£iling appeal before th

Director who agreed with the




punishment and therefore rejected the appeal on 1-5-1991,
Feeling aggrieved by the orcer »f punishment and the order

passed by the Appellate Authority, this application has bsen

Hh

iled on the grounds that there was no evidence against the
apolicant, the principles of natural justice have not been

followed inasmuch as that neither the copies of the documentg

Hh

were given nor were some of the witnesses of the defence
summouned despite request having been made. It is also contended
that the presenting cfficer was a law-knwoing person whereas

he was denied the services of lsgal practioner., It is also
'averr@d that the Inquiry Officer dis-allowed the affidavit of
Shri Narendra Rami, driver of the taxi, tc be brought on record
because in that affidavit he had suonoorted the applicant for
having brought the guods in his taxi in the yard. The delay
in holding the inquiry, discrimination in awarding the punish-
-ment to different delinguent employees and the plea of double
jeopardy were also takenjand in the light of these facts and
circumstances,quashment of the order of punishment and order

passed in aopp al,is prayed.

4, Th

0}

respondents submitted written reply and contend-

-ed that ther:z was over-whelming evidence in the. case and

every opportunity was gjiven to the applicant, It was also




contendec that the defence witnesses " who were required

to be p:oduC%dpwer: casual labourers whose identity was

ekagbtnad =

>€ and therefore the inquiry officer

Jifficult to be

L.

- 5o Wl . . . )
did not accede& tc the raoguest of the applicant. The

respondents also came with the case that the order-s of
. ) OCNAS R . .
punishment and thet passed in appedl,mera passed after

examining the evidence and all the circumstances in the

Case and there was no illegality in it.

5e We have heard the learmed counsel for the applicant

and the respondents and have perused the record.

6o As is already pointed o;t,the order of punishmen
has been challenged on several grounds and one of them is

that it is a ¢

ase of no evidence, It is well settled law

anc very recently reiterated by tneir lordships of
4 7

Supreme Court in Union of India and Others Vs, Upencra

Singh (1994) 3 SCC 357 and in 3tate Bank cf India and Others

Vs, Samrencra Kishore Endow and another (1994) 27 ATC 149

that the role of High Court or Tribunal in the case of

Departmental Inquiry is limited., The High Court or the

\

a



Tribunal does not act as Appellate Court ¢r authority but
reviews the manner in which the decision was made. The power
of judicial review is meant to =nsure that the individual
receives fair treatment anc not to ensure that the authority
after according a fair treatment reaches on a matter which it
is authorisec by law to decide for itself, a conclusion which
is correct in the eyes of the court., The apnraisal of evicence
is ¥ also barred unless it is pointed _ut that there was no
evidence in support of the charge at all, Since the learned
counsel for the applicant in this case has come with the plea
that there % is no evidence at all or it is a case of no

a

L_evidence and yet the order of punishment has been recordedjlfg“
It is with this view that we are trying to f£ind out if the i

contention of the learned counsel for the applicant is
correct, It is an admitted fact to the acrplicant that the
material in question was collecte. by him on 30-5-1985 from
. ¥/s Jaipur Golden Transoort Company. This fact has been
written by the applicant in his written defence brie@ dated

22-9-1988 and azgz:hto the inguiry cfficer, Para 2 of this

written defence brief deals with this admission. Now the

..a..




questicn arises if the material reached stored or not.

In this connection the evidence deme during the inguiry

was taken into consideraticn o The conténtion of the
applicant that the raterial was brought by him in the taxi
driven by Shri Narendra Rami and the entry of the said
material was mace in the stock Register by his Assistant.
Shri Narendra Rami denied to have «riven the material from
/s Jaipur Golden Transport Company tc the storef. The
applicant had obtained the affidavit from this driver prior
to his being examinecd before the Iaquiry Officer, Ehe
atfidavit was not taken on record, The driver was hcwever,
cross examinec by the applicant, The main thrust had been
that no entry of the taxi allsgedly engaged by the applicant
for carrying goods inside the store,was made at the gate,

It is a practice that no material can be taken inside the
store ¢r outside the store without entry being macde at the
gate, Besicdes, witnesses deposed that this materidl i.e.

the d rum containing 300 meters of PVC Cable of 4 core x 6sg
mm and 175 meters ¢f 2 core x 10 sg mm canaot be accommodated
in the car either on the seats or in the dicky. This evidecne
hdas been believ:d by the Inquiry officer. We cannot —
re-ap-raise the evicence recorded during inquiry, Howeveg

no procedural cefect could be pointed .ut in recording the

evidence. The only pcint which has been asserted is that the




affidavit which the applicant hao cobtained from the driver

Shri Narendra Rami,was not & taken on recordc, but‘the Cross-—
-examination was made on that point.~In this waylif the affida-
vit has not been brought on record,it doees not prejudice the

applicant at all. The same situation had arisen in the case

Managing Director ECIL Hyderabad Vs, B. Karunakaran, 1994 27
ATC 767 and their Lordships of 3upreme Court held that

. " % : 3 , . :
non-tencering of witnesses for cross-examination whose affidavit
was obtained,could not be said to have caused any prejudice,
Here in this case the affidavit was no doubt not brought on
record but cross—examination was made on all points, Wg, there-

-fore hold that if caused no prejudice to the applicant.

7. The learned counsel for the applicant drew

our attention towards the fact that the labourers who were
engaged for loading or unloading the material’were required

to be summowned by the respondents but the said application

was rejected by the Inquiry Jffiéer. It has been pointed out on
behalf of the respondents that the applicant had no doubt

jgiven the names but their details and particualrs were not

given and therczfore, it was not possible to = identify them,

Dy

u,,..
L J .lo..
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It aopears guite reasonable that if any witness is regquired

to be summouned,the detailed particulars shculd have been

givenn—Ehat was all the more necessary when ?ﬁf? were

¢ e olas Staks e
alleged to have belongfak tg}ﬁadhya Pradesh, The cbserva-
-tion of the Inquiry Officer that these witnesses even if

they had been summoghed would not have been in a position

to recollect the incident of lcading and unloading of

b
this material was Y4 justified. The question hovever,

arises whethsr this observaticn of the Inquiry cfficer

has caused any prejudice to the apzlicant. On careful

Fh

consideraticn of thz facts aad circusmtance)xx we <o not

Hn

find that any prejudice has been causec thereby, Even i

it is assumed for the sake of argurment that these witnesse

had de_:csed about the loading ¢f material in the car and -

unloading-the same in the Store, it would have made no

difference because there was no entry ¢f the car at the
~$%Dﬂnaw€hxﬁbk<bdmﬂ“dk“¢L)2"

gate and the witnessesﬁhad deposed that that material

coulc not be carried¢ in the said car., Even if it is

assumed that the material was taken inside the storc)the

responsibility remained with the applicant who was

5tor§é Assistant 'B' because the neterial if nmot found was

to Dbe eaplained by him. Cn subsequent inspecticn the

material was nct found in the stores, It was neither
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stolen nor pilfery@ed. It cannot evapoyrate into air.
Looking to these circumstance non-procducticn c¢f defance
witnesses is not going to make @Ry change in the conclusicon

which is arrived at.

Be On the consiceration ©f the facts ané circumsta =
nces, we hold the view that the contention of the learned
counsel for the applicant that it is a case of no evidence,
is not correct, We have already menticned that we cannot
make appraisal of the evidences, Whatever evidence was
adducedﬂwas appreciatec by the Disciplinary Authority

and thereafter by the Appellate Authority, As the:se
authorities came to the conclusion that the charge was
established against the applicant and therefore that

finding cannot be chenged or disturbed by us,

O It was argued that the copies of the documents

were not ¢given to the applicant kbut it cculd not be

disclosed as to what those cocuments ae%&&%i?fweéa which
el diay. L0 4

were needed by the agplicantk'Prom the perusal of the

re ort of the Inquiry Officer and the order of punishment’
it is revealed that whatever documents were relied upon,
their copies were made available tc the applicant. In

view of this fact,this contenticn also does not hold good,




10, It i
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Presenting Officer in this

case was having begree of LL.M. and he, therefore, ‘wanted

re e,
help# of a practising Lawyer which was nct allowed. The

respondents came with the plea that fegal practicners are nct

allowed to appear in Domestic Inguiries and, therefore, the

demand of Legal Practioner was rightly rejected., We also hold

’

the view that the help of a Legal Practioner cannot be
allowed in such matters, If the Presenting Officer was

; the cefence Assitant Shri A.M, Vaishnav

B.A.,, LL.B., was allowed to defend the applicant, Thus the

applicant was in a position to have the services of a Law-
e orecs 3 &

Graduate, Thus the cenial of Legal Practioner does not causeé
A

any prejudice to the applicant., Their Lordships of Supreme

Y

Court considered this question in the case 3unil Kumar Banerjee

V. State of West Bengal and others 1980 SCC (L&3) 369 and it

was held that engaging a lawyer was ba

e B ¥

made ®hereunder any rules and uncer these rules discretion was
. \

w0

ed on the provisions

et

given to the Inquiry Officer, Here in this case before us it
has been pdinted out that there was nc such provision for
seeking help of a legal practicner. Therefore, the application
was rgjected., Outr conclusion is fortified by the law laid down

)

Zp

by the Supreme Court.



11 The contenticn of the applicant in the

case 1is that there had been undue delay in conclucding

the inquiry &and this cdelay had cuased prejudice td him,

It may be mentioned that the incident of mis-conduct

had taken place on 30-5-13885 while the charge-shect was

preparec¢ on 20-5-1986, The inquiry proceecing ccntinued
[

during the pericd 1986 to August 9, 1990 wheng the order

of punishment was passed by Shri M.M, Shah, Controller.

Looking to the file of inquiry,it is revealed that

Several witnesses had been examined anc several documents

were taken into consideration, It is true that the time

consumed was of about four years but we do not think that

the applicant is in any manner prejudiced thereby. As

a matter of fact, the applicant did not point ougxgeneral,

or particular prejudice caused to him, For this reasonl

we do not find any substance in this point also.

12, As regard the penalty awarded to the

applicant it has been firstly urged that the order of

punishment has not been passed by the competent authority.
It has not been specified on behalf of the applicant as
to who is the competent authority in his view, The

contention of the respondents on the . other hand is
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that the applicant was appointed by the €@ontrcller and he
was punished and the order of punishment was also passed

by the Controller who was the competent authority for the
purpose, The Appellate order has been passed by the Director
who is superior to the Controller and in whom the Appeallate

power has been vested, In the light

O

£ this fact’the
contentiocn of the applicant does not holé good and is
rejected, Secondly,it is also argued that the respondents
failed to adopt an uniform policy in awarding punishment,
During arguments, the learned counsel for the applicant
produced a paper giving a comparative statement of the
casegy of the present applicant as well as of ome Shri K.George
Abrahdm, It is also pointed out that the property involved
in the case of the acplicant was of Rs.6434,25 whereas

in the case c¢f Shri K, George Abraham,the amount was
Rs,7908/-, The applizént was reduced by four stages for two
yedars and : iné;;ments weré postponed, The recovery of
loss of Rs, 6434,25 was also orderd., In the case of Shri

K, George Abraldm, he was reduced by twe stages for a

period of one year without cumulative effect, The learned
counsel for the resoondents argued that the applicant had

tried to mis-guicde the Tribunal because the nature of

gy sl ool DVR RS 4 I3 Cp s giCa | o L
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mis=conduct in the two cases was quite different, The

applicant did not t2ke the goods to the 3tore whereas

Shri K.George Abraham hac¢ taken the amount as TA/DA and

he had¢ admitted the mis-conduct., He had also repented for
the same but no such act was cone or behaviocu¥ shown on
behalf of the applicent, The punishment is always awarded
considering the facts an¢ circumstances of the case and
&lso the demeanour of the accused or the delinguent employee.
The facts as are disclosed by the learned counsel for the
responcents clearly makes a distinction based ohn

reasonable consideration, Thus the plea that uniform policy
in @awarding punishment lhas not been observed,carried no
weight, The learnec counsel for the applicant thirdly
argued that it was a case of double-jeopatdy because not
only that the salary of the applicant has been reduced for
two years but also the recovery of the price of the
material invoived, has been ordered to be recevered,SOo

far as imposition of penalty by way of reducing the =&k
salary and recovery of the lost property is concernad,

it can hardly be said that it is a case of double —
jeopardy. In this connection, the view taken by the

Full Bench of the Tribunal in the case Biswanath Debnath

v/sa. _Union of Incia & others, Full Bench Judoments (CaT)

a b

Vol . II 332 can beﬁguiding factor, In this case, the
N
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Full Bench discussed the connotation of double jeoparrdy
and held that recovery of the amount along with the
penalty of reducing Salary,did not emount double-jeopdrdy.

Thus, the argument &t=Bs¥x, by the learned counsel tor the

applicant, does not hold good,

13, Another case, Vijavkumar vS, Haryana

State Agricultural Marketing Board, Panchkula and another,

N

2
1989 (5) SLR 116 can also be taken help of. Théir Lordships

of runjab and Haryana High Court, while considering the

penalty in Disci;ligary procesdings <long with the recovery
OL the locs$ sest to the Governm%nt,helc that theif'were not

— zk- N
punishments and that wushﬁhe instance of the double ~

—

jeopardy. Thus,we are fortified in our approach that the
recovery made from the applicant besides recucing his salary’

does not amount a case of double—jeoparéy.

14, While advancing €rgunents the learned

counsel for the applicant has relied on the case Kulwantsingh

Gill V/s. _State of runjan, 1990 (4) Jr 70, This

Case deals with the question that the penalty df related
to withholcding of increment with cumulative effect, it
woulc be a case of major penalty., This legal aspect has

not been challenged by the respondents, It is

)

Z
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‘admittedly a@ case of m3jor penalty. The order of
punishment was passec¢ on 09,.,9.1990, Although it has not
been argued that the ratic taken by their lordships of

Supreme Court in Union of India and Others V.S Mohmmed

ramzan Kpan, 1991 (1) SCC 588 was applicable in this case

but assuming that it was the intention of the apblicant to
rely on Kulwantsingh Gill's case (Supra))it may be made

clear thaet Ramzan Khdan's case was deciced on 20.,11,.1990 and
therefore whatever implicaticng of Ramzan Khan's case was,

it was operative only thereatter, This situation was clarified
by their Lordships in the case Managing Lirector ECLL,
Hydersbad Vs, Karunanaran(Supf¢9, Thus even if the copy

of the report of the inquiry officer has not been giveq}it

does not affect the penalk? order in any manner.
15. Interestingly reliance has been placed
by the Counsel for the applicant and the respondents on the

Case Union of India Vs, Pampa Nanda,&IR 1989 SC 1185. Their

Lordships of Supreme Court ip this case held that if the
penalEy on delinguent employee was imposec by the competent
authority, the Tribunal coulca not interfere with it on the
ground that it was nct commensurcéte with delinguency of
employee. Only in exceptional case where the person without

)

TL_““‘A o (18,
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¢

inguiry is dismissed, remove¢ or reduced in rank solely
PNy SEF s bany f

on the basis of conviction by criminal courg, the Tribunal

may examine the adeguacy of the penalEy imposed in the

light of the evicdence anc sentence intlicted on the person,

In this way;it is clear that this case-law coes not help

the applicant in any manner,

1 i s . . N
6. On consideration of all facts and circumstances

and the legal positicn as discussec above,we are of the
view that there is nof merit in the applicaticn and it is,

therefore rejected. No order as to costs,

\

Aol

( DReReK.SAXENA ) ( V.RADHAKRISHNAN )
MEMBER (J) MEMBBR (A)
*4, 5%
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