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DreKeRsRajguru,

44, Payal Park

boctor serving in ISRO

Jodhpur Tekra, 3Satellite Road,

Ahmedabad. 3 Petitioner

{Advocates Mc. JeJ.Yajnik )
& MreMeReAnand

Versus

1. Union of India
{(Notice to be served
through the Dy.3Secretary
to the Govt. of iIndia,
Deptte of Space,
Antriksh Bhawan,
3angalore-560 024.

2+ The Director,
Space Applications Centre,
Jodhpur Texkra, Ahmaedabade.

3. The Secretary.,
Union Public Service
Commigsion, Dholpur
House, Shahjahan Road,
New Delhi. : Respondents

{advocates Mr.Akil Kureshi)

:J UDG MEN T3
003.243/'91

Dates 1 1}70 9.97

Pers Hon'ble Hr.VeRadhakrishnan 3 Member{(A)

The applicaant in this O.A. is challenging
the order dated 24.7.90 Annexure A-3) imposing
the penalty of compulsory retirement on the
ground the enquiry held was illegal, unjust,
arbitrary, discriminatory, violation of principles

of natural justice and contrary to the evidence

adpatierial on record and vitiated on account of

non-application of mind.
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The applicant who was working as Medical

$ 3

Ofrticer (SE), Department of Space, Ahmedabad

was issued a charge-sheet dated 4.2.1987. The

charges were as followss-

Articlg;E

That the said Dr.Rajguru, while functioning
as Hedical Officer 'SE' in the Polytechnic
Dispensary of SAC has acted as A for
himself and his family members in violation
of instructions containsd in SAC circular
NO«SAC/CA/138/79 dated June 1, 1979.
Moreover, during the year 1982 he had pre-
scribed and withdrawn different medicines
for himself and for his tamily in quantities
more than what is actually required for one
patdent at a time. Different medicines/drugs
have been drawn in ons lot which are, as

per expert judicial opinion, not relevant

to any particular disease. These acts imply
mala tide intention on the part of Dr.Rajguru
and mis=-use of his otfficial position for
improper gains.

Article-II

Further, during the period 1983-85, Dre.Rajguru
has drawn large quantities of medicines,
mainly tonics, vitamin preparations, pain
killers, digestive preparations., for self

and family, in violation of instructions con-
tained in SAC Circular No.SAC/GA/138/79 dt.
June 1,1379 prohibiting the same. Drawal of
these medicines in large guantities dispro-
portionate to requirement of one paient on

one occasiom, implies ulterior motives-

ArticlerIII

Dre.Rajguru has indented tor and drawn large
quantities of disposable syringes for himself
and his wife during the period from 26.5.85
to 24.12.86 contrary to, the instructions
contained in the SAC Circular No.CHSS32.8.85
dated 4+.5.1985.

Article-1V

Life saving equipments like Oxygen Cylinders
have not been properly accounted for by
Dr.Rajgurue One of the two oxygen cylinders
under the charge of Dr.Rajguru in the
Polytechnic Dispensary was not available for
emergency use on Sept. 20,1935 and was reported
missing when critically needed.
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Article V

Dre.Rajguru failed, on many occasions, to
carry out kis assigned duties during his
service in the Centre. Severl instancas

have occurred when he has failed in his
duties to render assistance axpected of a
Medical Officer to needy employees and their
tamilies, despite distress calls and personal
requestse His behaviour in times of medical
need and medical emergency can only be tarmed
as callously negligent and highly unbecoming
protessional conduct. In one case, his delay
and response to &8 distresscall lacked
elemntary medical ethics. Eventually the
patient l@st his life. The conduct of
Dr.Rajguru as a Medical Officer has thus
caused considerable hardship, dnconvenience
and avoidable anxiety in medical emergencies
to the employees and other beneficiaries in
the Space Application Centre.

Dr.Rajguru has, thus, exhibited lack of
devotion to duty, disobedience to the orders
of superior officers and behaved in a manner
unbecoming of a Government servant violating
Rule 3(1) (i) and 3(1) {iii) of Gentral
Civil sServices {(Conduct) Rules, 1964%,
3. The applicant demied the chargss. An inquiry
was held. Out of five charges, four charges were
proved. The disciplinary authority agreed with the
4 findings of the inquiry Officer and after consult-

ation with the UPSC, impcs ed the punishment of

compulsory retirement on the applicante

4, The applicant challenges the punishment
order as well as the proceedings on several grouads.
Firstly, he alleges that the inguiry was conducted
ex parte. He states that he was given a copy of
the report of Inquiry Ofticer on 3.8.198% and he
was under the impression that as per the letteq%is

| A\ case will be decided atter taking into account his

$ 5 3
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representation. e asked for copies of certain
documents (Annexure A-2) vide his letter dated
August 22, 1989. However, according to him no
documents were supplied to him but he was issued

a Memorandum dated 18th October, 1989 asking

him to submit a representation on the inquiry

report to the disciplinary authority within 15 days.
Thereatter, the applicant received the punishment
order dated 24.2.1990 imposing the punishment of
compulsory retirement. The respondents had enclosed
8 copy of inquiry report as well as copy of the
recommendation of UPSC along with the report. The
grievance of the applicant is that im this order
the respondents had not taken into account the
points raised by him in his letter dated August
21,22/89. The order has not taken into comsideration
any relevant factors but held the applicant guilty
of the charges and imposed the penalty of compulsory
retirement. According to him, this order is vitiated
on account of non-application of mind to the relevant

points raised by the applicante

Se He turther claims that even before supplying
the copy of Inquiry report to him the respondents
had taken the decision to impose the pemalty on
him. Evem though the respondents had supplied the
copy of the ingquiry report on 9.8.1989 to the
applicant, the applicant had called for certain
documents mentioned in the inguiry reporte These
were mot supplied to him. On the other hand, he

was issued notice to submit his report on the
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representation within 15 days by letter dated
October, 1989, Accordiag to him, the respondents
had already decided regarding the penalty imposed
on him and asking him to submit a representation
against the action to be taken ws merely a

tormality.

6. The second point submitted by the applicant
is that the imguiry report has not considered the
evidence on record and evaluated the same. The
disciplinary authority has also anot taken into
account the representation made by the applicant.
Moreover, the inquiry report was based on an

ex parte ingquirye

7o In short, the applicant was not given
proper opportumity tor making valid representation.
The r epresentations made by him were not comsidered.
There was no mention about the points rasied by

the applicant in the order of imposing penalty.

8. He ifurther contended that the inquiry
was hopelessely delayed which prejudiced the detencq
ot the petitioner, as he could not remember the ‘
happenings atter a long time. The instances ot
withdrawal of medicines related to the period
1980-85 the inquiry was commenced in 1987 after
lapse of 3 to 5 years. Even then the applicant
gave a reply to the charges made against him but

they were not considered and an inquiry was

conducted behind his backe. He also alleges that
the inquiry officer 4id not resort to any cross
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examination to bring out the truth. He citeg
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the judgment of the High Court of Gujarat im
Mohanbhai DeParmar vs. Y.B.Zala and Ors.20 GIR
497 that any delay in undertaking departmental
proceedings would constitute denial of reasonable
opportunity to the employces and heace the inquiry
would amount to violation of principles of
natural justices In this case the instances
related to the past period of 3-7 years relating
to medicines prexcribed on particular days but
was not possible tO recall the happendmgs which

arose in the past periode.

23 He also alleges that as the iaquiry

was held ex parte and he was not given any

opportunity to be heard. There was no cross

examination of witnesses and hence, the inquiry

is vitiated. He takes the support of the judgment
SeMeSharma VeSoOuth Gujarat University

in the case of/that mo punishment can imposet%ﬁ

upon the employee on the ground of misconduct

without recording evidence on inquiry as per

the prescribed procedure. This was not done in

this case and penalty imposed on hi& on *no

evidence'. He also alleges that the main

witnesses who were examined were biased and

had given the statements against hime. They

had given the statement on the basis of the

memory which was accepted without any cross

axamina tion by the Inquiry Officer. The

witnesees were having revengeful attitude

towards the applicamt amd he was victimised.
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and hence, their evidence should not have been
relied upon the Inquiry Offiger. He also alleges
that the Inquiry Officer was the person who
issued the relevant iastructions and as such he
was expected to uphold the same. He cites the
case of NeSe.Dhamankar vs. Cantonment Board,

1987 I LLJ 401, accogrding to which, where the
inquiry officer is biased the inquiry report is
vitiated. He has also stated that as the inquiry
was not held by the proper Medical authority, he
could not be expected to decide the medicimes
prescribed and their use etc. and his fiadings
without any such knowledge, cannot be accepted
as correcte Regarding the violation of Tentre's
instructions dated 1.6.1979Y and 29.7.1978, he
has stated that there is no absolute proﬁbition
for a Doctor to treat himself andhis families.
In case of urgency or emergency a Doctor can
treat his family membersalso.He alsoc states

that the applicant is governed by the Coatribu-
tory Health Service Scheme ot the department and
not by CSNA {(Medical Attendance) Rules.
Accordingly, there is no question of violation
of latter rules with which he is not concerned.
He also reters to the opirio n of the Gujarat
Medical Council regardimg the right of a doctor
to treat himself and his family. He also alleges ‘

that other doctors working in the respondents

department were algo adopting the same practice
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of prescribing for themselves and their families
which was not objected. The applicant states that
he was an Me.DeDoctor he could not be expected to
get a prescription from an MeB.B.S. doctore The
applicant states that he was paying contribution
to the scheme and gettimg treatment for his family.
The prescriptions were given by Dr.Thakore who was
on CHSS Panel. He also states that in certain times,
it becomes mecessary to take treatment from a
= dispensary other than one in which the employee

is registered. He states that in an emergency,
medicines were drawn on the case prescriptions given
by other doctors. His grievance is that no doctor
who had prescribed the medicines was examined by
the Inquiry Offi cer. He states that the medicines
were drawn on the basis of proper prescriptions
and he has produced the duplicate copies of
prescriptions issued by Dr.Thakores He contends

~ that all these factors were not taken into account
by the inquiry ofticer. He has stated that his
wife was under the treatment ¢of Dr.Thakore. The
inquiry officer did not consider all these factors

and hence, his report is perverse.

1, In so far as the guestion relating to use
of disposable syringes amd needles is concerned.,
they were used as more hygenical, economical and
" coanvenient. Hence, the findings of the inquiry
/Q%}/’ ' officer do mot appreicate the relevaat factors
as such he had no medical knowledge and he has

come to a conclusion without application of minde
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In so far as the missing of syringes is concerned
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he was not avare that it was missing and the
complaint was made after 1 i years. No report
was made by the policees All the abowve factors
mentined in the representation were not taken
into account by the inquiry officer. He also
states that the severepenalty of compulsory ret-
irement was not commensurate in the alleged
misconducts He cites the judgment of Gujarat
High Qourt in H.P.Thakore vs. State of Gujarat
& Ors. 20 GIR 109 according to which the
disciplinary authority should apply his mind

before imposing the penalty.

13. In view of all above, the applicant
states that the order issued by the disciplinary
authority is illegal, unjust, perverse, violation
ot principles of matural justice and unconstit-
utional end passed without application of mind

to the relevant factorse

12 The respcndents in the written statement
have reiuted the argumenty of the applicant made
in the application. They have taken a preliminary
objection that the applicant has nct f£iled
revision petition umder Rule 26 of Department of
Space Employees (CCA) Rules 1976 read with

Rule 29 of €Cs {CcA) Rules 1365 to make a
revision petition against the order of penalty
of compulsory retirement within six months as

he has not availed of the departmental remedye.
The Oeia. is not maintainable in view of Section

e ®
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20 of the Administrative Tribunals Acte. They
have stated that the applicant who was working

as Medical Officer (SE) was issued a charge-
sheet vide order dated 4.,9.87 for misuse of his
official position for improper gaians, for lack of
devotion tog duty, disobedience orders of the
superior officers, ete. They havae stated that the
ingquiry was conaucted against the ofticer and out
of five charges, four charges were tound proved
by the inguiry otticer. After taking concurrence
of the UPSC the applicant was imposed penalty of

compulsory retirement by the competent authority.

13 The respondents have stated that the
applicant did not choose on his own volition

to attend the inquiry. He also dasclined the
services of defence agsistant and he did not cite
any defence witnesses from his side. The applicant
did not change his stand even though the In%yiry'
Officer had tried to perg##ade him to appear in
the inquiry amd cross examine the witnesses.

The applicant did not attgsd the regular hearing
except on the frst day anmd then on the last day
after the hearings were over. The applicant was
given a copy ot the inquiry report vide their
letter dated J.8.1983. The raespondents have
taken into account the statements made by the
applicant in his representation on the trindings of
the inquiry officer. Hence, the contention ot

the applicant is that the inquiry was held
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ex parte, cannot be accepted as it was his own

fault that he did mct participate the inquiry.

13 They have also stated that the applicant's
allegation ot pre~-determination mind and none-
application of mind of the respondents is baseless
They have stated that the applicant was given
reasonable opportunity at every stage of the
inquiry proceedings to state his defance but the

appli ant did not choose to avail the opportunity.

15 Regarding reference to UPSC about the
penalty of compulsory retirement, they have stated
that it is mandatory for making reference to UPSC.
The applicantis submission was also reterred to
the UPSC. In so far as the allegation that the
case of the applicantnfailed on account of ‘no
evidence’, éhe respondents have stated that the
allegation is baseless inasmuch as the Annexure-II]
of the chargesheat contains tha list of documents
relied upon by the disciplinary authority in
suppoxrt of the articles of charge. The inquiry
otticer on the basis of the documentary evidence
as well as oral evidences adduced during the
inquiry came to the conclusion that Articles I

to IV have been provdde The disciplinary
authority after agreeing with the findings of

the inquiry officer and after seeking the advice
of the UPSC imposed the pumishment of compulsory

retirement.
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1 6. The respondents have also contested the
applicant‘®s contention that his services were
without any blemish. Even zarlier there ware
instances of tampering with the prascription
issued by the Hon .Medical Adviser. In so far as
the present case is councerned, he was given enough
opportunity to state his case and after getting
the explanation it was found that there was a
prima racie case existed against the applicaat.
Accordingly, disciplinary proceedings were
initiated against him and he was suspended from
sexrvice. After issuing of charge sheet he was
given copies of the documents relied upone

Copies of daily proceedings w8re made avallable
to him, but he did not participate in the incquiry.
He dd not ask for any additional documants nor he
did ask for any defence witnesses. The inquiry
was coplducted as per the prescribed rules in
accordance with the principles of natural justice.
The inquiry officer had also went out of the way
to impress upon the applicant the implications

of his stande As he did not participate in the
inquiry, he could nct cross dxamine the witnesses.
There is no question of cross examinat ion of
witnesses by the inqulry officer as alleged by

the applicant. They have also denied that the
contention of bias and prejudice by Dr.T.K.Patel,
Hone.Medical Adviser. The applicant abgented
bimself from the inquiry and he did not cross

examine the witnesses. They have stated that in the
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preliminary hearing the applicant raised no
objection regarding appointment of the inquiry
authority. They have also denied that the
inquiry officer was the author of the instructe
ions issued by the department on the Contributory
Health Service Scheme. The applicant had not x
raised any objection regarding bias by the
inquiry otfticer. They hawve stated that the
instructions issued were as a result of
provisions of Rule 10 ot the CCS {(Medical
Attendance) Rules, 1944, according to which
an AMA cannot ' treat  Thimself &pd his family
meibers if one mors AMA is avéilable in the
station. The applicant cannot be given any
exemption trom the scheme which is applicable
to all the stattwmembers. The applicant instead
of complying with the instructions was prescr-
ibing medicines tor himself and his family,
They have stated that the CCS{Medical Attendangs )
Rules, 1944 are applicable to the employees of
the Department and imstructions issued under
them apply to all the statt without exception.
The respondents have alsoc denied the allegation
ot the applicant that he was victimised. Thay
have stated that it a mistake had beea committed
ot the doctorg it dd not give him permission to
repeat the same. They have stated that medicines
have been drawn in large guaantities without

relevance to any particular decease. Regarding

the contention of the 3Pplicant that the
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medicines withdrawn by him were prescribed by

the comsultant doctor Thakcre, in the inquiry

no such reterence had been made tc Dr.P.B.Thakore
was & vital witness nothing prevented the applicant
from calling him as a defence witness. All the
prescriptions were given by the applicant himselt
and the inquiry officer could not take intc account
the duplicates of the prescription produced by the
applicant. They have also stated that the applicant
was attached to laldarwaja/vijayanagar dispensary.
His case file was kept in Polytechnic clinic
dispensary where he was the AMO. There was no
evidence that the medicines prescribed by the
applicant were advised by the consultant
Dr.Thakore. They have also denied the applicamt's
allegation of bias against Ir.Patel. The respond-
ents hage also stated that the applicant had
withdrawn large quantities of disposable syringes
for himselr and his wife contrary to the ’
instructions issued by the department and such a
large drawal of syringes were not justitied.

The applicant was also responsible for the loss

of oxygen cylinder.

13. The respondents have alsc denied the
allegation that the disciplimary authority did
not apply 1its mind before imposing the penalty.
//ﬁ, ff The disciplinary authority after agreeing with the
29 inquiry ofticer and after comsidering the represe-
ntation of the applicart, and the magnitude of

charges, took a conscious decisicn to impose a
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major penalty.Theysayght the advise of the UPSC
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and accepted the same. The order issued is a
speaking order and quiet legal. As the disciplimary
authority had agreed with the inquiry officer,
there was no need to give any reasons. They have
also stated that the inquiry was conducted as

per the rules and the competent authority decided

the quantum of pumishment which cannot be objected.

18, In view of the above, the respondents

have prayed for the rejection of the application.

19. The applicant has filed rejoinder where
he has reiterated most of the points shown in the

application. The new point raised relates to the

him in order to give him opportunity to reply. His
contention is that copy of the UPSC report was
given to him alongwith penalty order only. In
this connection he supported his contention to
the judgment of High Court of Gujarat in the cease
of T.3.Rabari vs. Govt. of Gujarat 32(2) GIR 1035
wherein it has been held that the charged officer
should be given all relevant documents before a
disciplinary authority considers the question of
imposiﬁg penalty. Inspite of‘repeated request sk
of the applicant, copy of the U:SC report was not
made available to him. Hence, he has alleged the
non-supply ot the UPSC report shows Has of the

disciplinary authority.
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During cral arguments,

2 0./ Mr.Anand, learned counsel focr the applicant
mainly stressed the point of non-supply of the
UPSC report to the applicant which has prejudiced
his defence. The disciplinary authority did not
disclose the contents of the UPSC report to the
charged officer. He supported his contentionwith
the judgment in the case of Amar Nath Batabyal
vse Union of India & Ors. decided by the Ce.A.T.,
Bombay Bench in 0.A+545/89 on 9.2.96 wherein it
has been held that the non-furnishing of copy of
the UPSC report to the charged officer resultsih
denial of natural justice. According to him, the
UPSC report/advise was to be suprlied to the
applicant and his representation thereon should
have been taken into account by the disciplinary
authority before taking final decision. He also
referred to the Gujarat High Court'‘s judgment

in State of Gujarat vse ReG.Teredesai & another
regarding furnishing of enquiryigfficer's reporte
He has also quoted the judgment/AIR 1983 SC 1197
and AIR 1993(4) SCC 727. He has alsc pointed out
that the inquiry wasunduly delayed by the
respondents which is against the principles of
natural justice. He supported his contention with
the judgment rendered’by the Gujarat High Court
in Mohanbhai Dungarbhai Parmar vs. Y.B.Zala and
another in which the Court held that a delay of
one and half years in taking disciplinary action
was violation of principles of natural justice.

The applicant was not allowed to cross exanine the
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the witnesses. He has also stated that the

$18s

applicant had acted properly and he had not comm-
itted any misconduct and he had acted according

to the Medical Rules. He has also mentioned that
the Gujarat Medical Council had opined the
treatment for himself and his family members and
use of drugs under reference prescribed by
qualified medica; practioner were not unethical,
practice. He also pointed out the inquiry officer
had not considered the meterial on record that

the case file of the applicant at Vijayanagar Dis=-
pensary, laldarwaja dispensary, polytechnic
dispensary and prescriptions {(duplicates) issued
by Dr.Premal Thakore and prescriptions issued by
Dr.Despande, AMO of SAC. He has also pointed out
that the inquiry officer had not touched upon any
of the points raised by the applicant in his
representation on the inquiry report. He has also
mentioned that the penalty of compulsory retire-
ment Of the applicant is a heavy penalty not
compensurate with the misconduct and it only shows
that the bias attitude of the respondents.
Accardingly, he prayed for 2llowing the application

and notional fixation of pay on retirement benefits

21, Mr.Akil Kureshi, learned counsel for the
respondents pointed out that the diséiplinary
authority had accepted the recommendation of the
UPSC and imposed the penalty of compulséry
retirement as such the applicant was not prejudiced

by non-supply of the UPSC report. He has pointed
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out the judgment in Undon of India and Orse.vs.
Mohd.Ramzan Khan 1991{1) SCC 588, the effected
judgment is only prospective and the applicant’s
case was declded before the latter judgment of
the Ramzan Khan and it was not necessary to supply
copy of the UPSC report. In this connection he
cited the judgment of the Primncipal Bench in
Charanjit Singh Khurana vs. Union of India (1994)
27 ATC 378 wherein it has been held that the

W supply of copy of UPSC advise, it is mandatory
only after cases & occuring of the judgment of

the HOn'ble Supreme Court in Mohd.Ramzan Khan's

case. In so far as the question of adequacy of
the penalty is concerned, he mentioned that the
charges against the applicant were grave.
According to him, the punishment pointed out is
not disproportionate to the charge which were
provede. He pointed out that large quantity of
medicines were prescribed for himself and his
family. He also pointed out that once the guantum
of penalty decided by the disciplinary authority
the Court or Tribumal cannot sit in judgment in
penalty imposed. He supported his view‘witb the
judgment of the Hon'ble Supreme Court in Govte.
of India vse Parma Nanda AIR 1989 SC 1185 and
in Director General, Employeces State Insurance
Corporation & Anr. vs. Vasant L.Patanka & Anr.

if? in SLP (civil) No.3248 of 1994. In so far as

\ the question of not allowing the applicant to

examine the witnesses is concerned, it was the
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fault of the applicaat that he did not
participate in the inquiry inspite of being‘
given enough opportunity to do so. In so far
as the delay in proceedings is concerned, ke
pointed out that there was no undue delay. The |
proceedings were commenced in 1987 and concluded
in 1990. Moreover, the applicant has not shown

as to how the delay has prejudiced him.

22. In so far as the preliminary objection
regarding the applicant not exhausting the remedy
of revisional petition, this matter would no
doubt have been considered at the time of admiss-
ion, Moreover, the Tribunal has got authority

to entertain the O«A. even though the remedy

of revision not availed of in certain circumst-
ances. Accordingly, we reject this contention of

the respondents.

23 We have heard both the learned counsels
and gone through the documents on record.

The main contention of the applicant is that he
was not given any opportunity to defernd himself
for cross examining the witnesses in the inquiry,
and hence the inquiry should be treated as an
inquiry ex parte and as he was not given opportu-
nity to defend himself, the inquiry proceedings
are arbitrary and hence, it deserves to be set
aside. However, on perusal of the documents,

we are unable to appreciate the contention of

the applicant that he was not given opportunity

to defend the charges. wWe see from the proceedings
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of the preliminary hearing held on 25.2.1988 that
"Dr.Rajguru also clarified that he has stated his
case in the above documents submitted by him and
that he would not like to produce any more docu-
ments or examine any witness. He woauld also not
like to be present in the subsequent hearings.
Dre.Rajguru was told that uader the rules he has the
right to ask for additional documents, or call for
defence witnesses and also to cross examine the
witnesses during the course of the inquiry. He has
also the right to have a Befencs Assistant to help
him, if he so desires. Dr.Rajguru said that since
he would not be attending the future hearings, he
would 'also not be asking for any Defence Assistant.
He reiterated that all his defenrce is contained

in the documents submitted (D-Ex.I & II). In
other words, Dre.Rajguru said that the proceedings
could be conducted ex parte based on his written
submissions". It is seen that the proceedingx
have been signed by the applicant. The applicant
had volumtarily given up his right tor asking/
producing necessary documents or for calliag
defence witnesses or for cross examining the other
witnesses. In other words, he had given up his own
rights for his defence. Hence, he cannot after the
conclusion of the inquiry twrm round and come with
the argument that he was not given opportunity

to defend himself and the inquiry was conducted
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ex parte. Therefoare, we reject the contention
of the applicant that he inquiry was conducted
ex parte and he was not jyiven opportunity to
defend his case. In so far as the guestion of
non-supply of UPSC advise is concerned, as stre-
ssed by the learned counsel Mr.Anand for the
applicant, we are unable to appreciate as to
how the non-supply of the UPSC report prejudiced
his case. Even assuming that the UPSC report
v containing advige, should have been given to
the charged officer as essential part of
reasonablg opportunity to state his case as well
@s a requiremen tof principles of natural justice,
the legal position is that the Hon'ble Supreme

Court in its judgment in the case of Managing

Director, ECIL, Hyderabad vs. B.Karunakar 1993 {y)
SCC 727 has decided that the furnishing ot a
copy of report is mandatory in cases where the
punishment order is issued after 1.10.1993. In
this case the punishment order was passed on
2471290 and hence non-supply of the UPSC report
0 the applicant, does not render the punishment
invalid«.This has also been clarified in the
Princiml Bench's judgment in Charanjit Singh
Khurana vs. Union of India (1994) 27 ATC 378.
Accordingly, the contention of the applicant
regarding the non-supply of the UPSC report
/g(}{/” imposing the punishment rendered it as invalid

is rejected.
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24. In so far as the question o £ argument
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of shri Anand that the penalty is based on

‘no evidence' and hence should be set aside,

we are unable to appreciate this pointe The
Inquiry Officer had conducted the inguiry on the
basis of the evidence presented by the presenting
officer and has come to the conclusion that four
out of five charges were provdde There is no basis
of the contention of the applicant that the OeAe.
should be allowed on account of penalty was
imposed without evidence. As the enquiry has
been conducted after analysing the evidence by
the Inguiry Officer, the Tribunal cannot reassess
tke evidence as it is not sitting as an appellate
authority. The law in this regard has beean
settled with the judgment of the Apex Court in

Govt. of TeNe Vse.A.Rajapandian AR 1934 S.C.
wWeekly 4833.

25 In so far as the ques ion of delay im
finalising the proceedings is concerned, we find
that the proceedings were begun in 1987 and
concluded 'in 1990, this period cannot be stated

to be excessive.

26, In so tar as the question of bias allegec
against the inquiry officer., it has been stated
by the respondents that umnder instructions

issued by him on 21.8.1978 and 1.6.1979 were
based on the imstruction received from the
department of Space. However, if the applicaﬁt

had any doubt about the impartiality of the
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Inquiry Ofticer, he should have represented against

the appointment of the inquiry officer even in

the initial stage. This be failed to do. Hence,

he cannot claim after the inguiry was completed

that the inquiry offer was biased.

27, In so tar as the guestion of speaking
order by disciplinary authority is concerned,

once the disciplinary authority had agreed with
the findings of the inquiry ofticexr, there is no
need tor him to give detailed reasons for the
same. This is the ratio laid down by the Apex
Court in Ram Kumar v.State of Haryana AIR 1387

SC 2043. The question of giving dstailed reasons,
arises only the disciplinary authority disagreed
with the findings of the inquiry officere.

28 In so ifar as the allegation regarding

the arbitrary and discrimimatory action, the
applicant had stated that action has not been
taken ror a violation of the instructions dated
1.6.1979 against one Mr.J.K.3hah and some others.
There is no valid reason for challenging the
inquiry simply because action was not taken against
the other erring doctors and hence this argument

is also rejected.

2 9% In so tar as the guestion of action
against the opinion of the Medical Council is
concerned, it is mentioned that the applicant was
working under the respondents and was bound by the

rules and regulations given by the Department



and any violation of the instructions issued
by the Department cannot be condoned by the

Medical Council or amy outside bodye.

30, Keeping in view of the above and in the
facts aad circumstances of the case, we are

unable to find any merit in the O.A. Accordingly,
the O.A. is dismissed without any order as to

costse
|

|y

" {T.N.Bhat) (Vv.Radghakr ishnan)

Member (J) Member (A)
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Dr+.KeRsRajguru,

44, Payal Park

poctor serving in ISRO
Jodhpur Tekra, Satellite Road.
Ahmedabad.

(Advocates M. JeJeYajnik )
& Mre.Me. ReAnand

Versus

by 1. Union of India

{(Notice to be served
through the Dy.Secretary
to the Govt. of India,
Deptt. 0of Space,
Antriksh Bhawan,
Bangalore-560 034.

2+ The Director,
Space Applications Centre,
Jodhpur Texkra, Ahmedabad.

3. The Secretary.,
Union Public Service
Commigsion, Dholpur
House, Shahjahan Road,
New DElhio

{Advocates Mr.Akil Kureshi)

sJ UDG ME N T:
OeA.243/91

T Vo, 4
& & g 4
w w2t 2

The applicant in this O.A. is challenging

Dates
=<

e e e TR e

Per: Hon'ble Mre.VeRadhsaXxrishaan

s Petitiomer

s Respondents

119497

: Member {A)

the order dated 24.7.90 Annexure A-3) imposing

the penalty of compulsory retirement on the

ground the enqguiry held was illcg2al, unjust,

arbitrary, discriminatory, violation of principles
of natural justice and contrary to the evidence

agmwekerial on record and vitiated on account of

non-application of mind.

$ 3 2
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2 The applicant who was working as Medical

ofticer (SE), Department of Space, Ahmedabad
was issued a charge-sheet dated 4.9.1987. The

charges were as follows:-

» Article-1

That the said Dr.Rajguru, while functioning
as Medical Officer 'SE' in the Polytechnic
Dispensary of SAC has acted as AMO for
himself and his family members in violationm
of instructions contained in SAC Circular
NO+.SAC/CA/138/79 dated June 1, 1379.
Moreover, during the year 1982 he had pre-
scribed and withdrawn different medicines
for himself and for his tamily in quantities
more than what is actually required for ome
padent at a time. Different medicines/drugs
have been drawn in one lot which are, as

per expert judicial opinion, not relevant
to any particulaer disease. These acts imply
mala fide intention on the part of Dre.Rajguru
and mis-use of his official position for
improper gainse.

Article-II

Further, during the period 1383-85, Dr.Rajguru
has drawn large guantities of medicines,
mainly tonics, vitamin preparations, pain
killers, digestive preparations, for selt

and family, in violation of instructions con-
tained in SAC Circulat NO.SAC/GA/138/79 dte.
June 1,1279 >rohibiting the saaes. Drawal ot
these medicines in large quantities dispro-
portionate to requirement of cne patdent on

one occasior, implies ulterior motives-

Article-II1

pr.Rajguru has indented for and drawn large
quantities of disposable syringes for himselsf
and his #ife durimg the period from 26.5.85
to 24+12.86 coatrary to, the instructions
contained in the SAC Circular NO.CHSS82.8.85
dated 4.5.1985.

Article-IV

Life saving equipments like OCxygen Cylinders
have not been properly accounted for by
Dr.Rajguru. One of the two oxygen cylinders
under the charge of Dr.Rajguru in the
Polytechnic Dispemnsary was not available for
emergency use on Septe 20,1985 and was reported
missing when critically needed.

s 4
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Article V

Dre.Rajguru failed, on many occasions, to
carry out kis assigned duties during nis
service in the Centre. Severl instances

have occurred when he has failed in his
duties to render assistance expected ot a
Medical Officer to needy employees and their
families, despite distress calls and personal
requestse His behaviour in times of medical
need and medical emergency can oaly be tarmed
as callously negligent and highly unbecoming
professional conduct. In one case, his delay
and response to 3 distresscall lacked
elemntary medical ethics. Eventually the
patient ldst his life. The conduct of
Dr.Rajguru am @ Medical Cfficer has thus
caused considerable hardship, dnconvenience
and avoidable anxiety in medical emergencies
to the employees and other beneficiaries in
the Space Application Centre.

Dr.Rajguru hasg, thus, exhibited lack of
devotion to duty, disobedience to the orders
of superior officers and behaved in a manner
unbecoming of a Government servant violating
Rule 3(1) (ii) and 3(1) (iii) of Tentral

_Civil Services {(Conduct) Rules, 1964%.

3. 'Thesapplicant denied the charges. An inquiry
was held. _éut of five charges, four charges were

proved-}?hefdisciplinary authority agreed with the

'§;§6i¢§s 9f the fnquiry Officer and atter consult-

g | L o
ALY A

atFen with the UPSC, impcs ed the punishment of

compulsory retirement on the applicante

4. The applicant challenges the punishment
order as well as the proceedings on several grounds.
Firstly, he alleges that the inquiry was conducted
ex parte. He states that he was given a copy of
the report of Ianquiry Officer on 3.8.1389 and he
was under the impression that as per the 1etteqhis

case will be decided atter taking into account his ‘

s 53
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representation. e asked for copies of certain
documents (Annexure A-2) vide his letter dated
August 22, 1989. However, according to him mo
documents were supplied to him but he was issued
a Memorandum dated 18th October, 1989 asking

him to submit a representation on the inquiry
report to the disciplinary authority withim 15 dayse.
Thereatter, the applicant received the punishment
order dated 24.%.1990 imposing the punishment of
compulsory retirement. The respondents had enclosed
& copy ot-iuquiry report as well as copy of the

recommendation of UPSC along with the reporte. The

_grievance of the applicant is that im this order

'thevrespondents had mot taken into account the

points raised by him in his letter dated August
21,22/89. The order has not taken into consideration
any relevant factors but held the applicant guilty
ot the charges and imposed the penalty of compulsory
retirement. According to him, this order is vitiated
on account of mon-application of mind to the relevant

points raised by the applicante.

Se He turther claims that even before supplying
the copy ot Inquiry report to him the respondents
had taken the decision to impose the penalty on
him. Evea though the respondents had supplied the
copy of the inquiry report on 9.8.1989 to the
applicant, the applicant had called for certain
documents mentioned in the inguiry report. These
were mot supplied to him. On the other hamd, he

was issued notice to submit his report on the
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represeatation within 15 days by letter dated
October, 1989, According.to him, the respondents
had already decidei regarding the penalty imposed
on him and asking him toc submit a representation
against the action to be taken wis merely a

tormalitye.

6. The second point submitted by the applicant
is that the imguiry report has not considered the
evidence on record and evaluated the same. The
disciplinary authority has also not takea into
account the representation made by the applicant.
Moreover, the inquiry report was based on an

ex parte inquirye

T In short, the applicant was not given

proper opportumity tor making valid representation.
The r epresentations made by him were not comsidered.

There wasﬁno mention about the points rasied by

‘the applicant in the order of imposing penalty.

8. He rurther contended that the inguiry

was hopelessely delayed which prejudiced the detence
of the petitioner, as he could not remember the
happenings atter a long time. The instances ot
withdrawal of medicines related to the period
1980-85 the inquiry was commenced in 1987 after
lapse of 3 to 5 years. Even then the applicant
gave a reply to the charges made against him but
they were not considered ard an inguiry was
conducted behind his backe. He also alleges that
the inquiry officer did not resort to any cross
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examinatiom to brimg out the truth. He citeg
the judgment of the High Court of Gujarat in
Mohanbhai D.Parmar vs. Y.B.Zala ana Ors.20 GIR
497 that ?y delay in undertaking departmental
proceedings would constitute denial of reasonable
opportumity to the enployees and hence the inquiry
would amoumt to violation of primciples of
patural justices In this case the instances
related to the past period of 3-7 years relating
to medicines prexcribed on particular days but
was not possible to recall the happendngs which

arose in the past periode.

By He also alleges that as the imquiry
was held ex parte and he was not given any
opportunity to be heard. There was Rno cross
examination of witnesses and hence. the inquiry
is vitiated. He takes the support of the judgment
Se.MeSharma VeSouth Gujarat University G
in the case of/that mo punishment can be 1‘.mpose5’33
ﬁpon E}'xé;f‘employee on the ground of misconduct
withoﬁ': recording evidence or inquiry as per
the prescribed proceduree. This was not done in
this case and penalty imposed on hi{n on 'no
evidence'. He also alleges that the main
witnesses who were examined were biased and
had given the statements against hime. They
had given the statement on the basis of the
memory which was accepted without any cross
examina tion by the Inquiry Officer. The ;
witnesses wefe having revergeful attitude

towards the applicart amd he was victimised.

!

Sy

T S ]
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They were prejudiced against the applicant
and hence, their evidence should not have been
relied upoxi the inquiry Officer. He also alleges
“ that the Inquiry Officer was the person who
issued the relevant instructions and as such he
was expected to uphold the same. He cites the
case of N.S.Dhamankar vs. Cantonment Board,
1987 I LLJ 401, accotfding to which, where the
inquiry officer is biased the inquiry report is
vitiated. He has also stated that as the iaquiry
was not held by the proper Medical authority, he
could not be expected to decide the medicimes |
prescribed anrd their use etc. and his fiadings

without any such knowledge, cannot be accepted

as correcte Regarding the violation of Centre's
instructions dated 1.6.1979 and 29.7.1978, he
has stated that there is no absolute proﬁfbition
for a Doctor to treat himself andhis families.
In case of urgency or emergency a Doctor can
treat his family membersalsoesHe alsc states
that the applicant is governed by the Contribu-
tory Health Service Scheme ot the department and |
“:Wxas; by CSNA {(Medical Attendance) Rules.
Accordingly, there is no question of wviolation
of latter rules with which he is not concerned.
He also reters to the opirio n of the Gujarat
Medical Council regardiag the right of a doctor
\}\/‘ to treat himself and his family. He also alleges
/(\\) that other doctors working in the respondents

department were algo adopting the same practice
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of prescribing for themse lves and their families
which was mot objected. The applicant states that
he was an M.DeDoctor he could not be expected to
get a prescription from an M.B.B.S. doctore. The
applicant states that he was paying contribution

to the scheme and gettimg treatment for his tamily.
The prescriptions were given by Dr.Thakore who was
on CHSS Panel. He also states that in certain times,
it becomes mecessary to take treatment from a
dispensary other than one in which the employee

is registered. He states that in ah emergency.
medicines were dfawn on the case prescriptions given .
by other doctorse His grievance is that no doctor
who had prescribed the medicines was examined by
the Inquiry Offi cere. He states that the medicimes
were ‘dravm on the basis of proper prescriptions
and he has produced the duplicate coples of
prescriptions issued by Dr.Thakores He contends
that all these factors were not taken into account
py the inquiry ofticer. He has stated that his
wife was under the treatment of DreThakore. The
inquiry officer did not consider all these factors

and hence, his report is perverse.

1, In so far as the gquestion relating to use
of disposable syringes amd needles is concerned,
they were used as wore hygenical, econonical and
convenient. Hence, the findings of the inquiry
officer do mot appreicate the relevant factors
as such he had RO medical knowledge and he has

come to a conclusion without application of minde.




he has not availed of the departmental remedy.
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In so far as the missing of syringes is concermed,

he was not avdare that it was missing and the
complaint was made after 1 ¥ years. No report
was made by the police. All the above factors

mentined in the representation were not taken

into account by the inquiry officer. He also
states that the severe penalty of compulsory ret-
irepment was mot commensurate in the alleged
misconduct. He cites the judgment of Gujarat
High Qourt in H.P.Thakore vs. State of Gujarat
& Ors. 20 GIR 109 according to which the

disciplinary authority should apply his mind

before imposing the penalty.

#1%e . In view of all above, the applicant
A L SN

P N\

'\,Qié%égiv°‘;’the order issued by the disciplinary
é§§h0££%§§\ illegal, unjust, perverse, violation
of §§i§%; es of matural justice and unconstit-
uti%&%%ﬁv d passed without application of mind

to €hHe relevant factorse

12 The respcndents in the written statement

have refuted the argument] of the applicant made

in the application. Thay have taken a preliminary
objection that the applicant has not filed
revision petition umder Rule 26 of Depariment of
Space Employees {CCE) Rules 1976 read with

Rule 29 of CCS {CCh) Rules 1965 to make a

revision petition againgt the order of penalty

of compulsory retirement within six months as

The OcAes is not maintainable in view of Section &

oo !
' |
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20 of the Administrative Tribunals Act. They . e
have stated that the applicant who was workimg b bt
as Medical Officer (SE) was issued a charge- ‘ ‘o i®
sheet vide order dated 4.9.87 for misuse of his '
of ficial position for improper gains, for lack of s 'y
devotion tog 4duty, disobedience orders of the

superior officers, etc. They hava stated that the

inquiry wes conﬁucted against the ofticer and out

of tive charges, tour charges were tound provéd

by the inquiry oftficer. After taking concurrence

of the UPSC the applicant was imposed penalty of

compulsory retirement by the competent authority.

13 The respondents have stated that the

applicant ¥8id not choose on his own volitiom

to attend the inquiry. He also declined the
services of defence agsistaat and he did not cite
any defence witnesses from his side. The applicant
dia not change his stand even though the In%piry'
Otficer had tried to perggade him to appear in

the inquiry and cross examine the witnessese.

The applicant did noct attgnd the regular hearing
except on the trst day and then on the last day
after the hearings were overe. The applicant was
given a copy of the inquiry report vide their
letter dated J.8.1989. The respondents have
taken into accouat the statements made by the
applicant in his representation on the rindings of

the inquiry officer. Hence, the contention ot

the applicant is that the inquiry was held
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ex parte, cannot be accepted as it was his own

fault that he did mot participatc théminguiry.

13. They have also stated that the applicant's
allegation ot pre-determination mind and none-
application of mind of the respondents is baseless.
They have stated that the applicant was given
reasonable opportunity at every stage of the
inquiry proceedings to state his defence but the

appliant did not choose to avail the opportunity.

1.5 Regarding reterence to UPSC about the
penalty of compulsory retirement, they have stated
that it is mandatory for making reference to UPSCe.
The applicantis submission was also reterred to
the UPSC. In so far as the allegation that the
case of the applicant failed on account of ‘no
evide@ce'. ﬁhe respondents have stated that the 1
allegation is baseless inasmuch as the Annexure-III
of the chargeshest contains the list of documents
relied upon by the disciplinary agthority 4in
sSupport of the articles ot charge. The inquiry
ofticer on the basis of the documentary evidence

as well as oral evidences adduced during the
inquiry came to the conclusion that Articles I

to IV have been provdd. The disciplinary

authority after agreeing with the findings of

the inquiry officer and after seeking the advice

of the UPSC imposed the punishment of compulsory

retirement.
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1%. The respondents have also contested the

applicant's contention that his services were

without any blemish. Even earlier there were nalE '

instances of tampering with the prescription
issued by the H&L.Medical Adviser. In so far as
the present case is concerned, he was given enough
opportunity to state his case and after getting
the explanation it was found that there was a
prima tacie case existed against the applicaate.
Accordingly, disciplinary proceedings were
initiated against him and he was suspended from
service. After issuing of charge sheet he was
given copies of the documents relied upone.

copies of daily proceedings wdre made available

€o him;. but he did not participate in the inquiry.

He dd not ask for any additional documents nor he
did ask f¢ any defence witnesses. ;he inquiry
was cogpggted as per the prescribed rules in
accérééﬂée with the principles of natural justice.
The‘inquiry officer had also went out of the way
to impress upon the applicant the implications

of his stande. As he did not participate in the
inquiry, he could mot cross dxamine the witnesses.
There is no question of cross examinat ion of
witnesses by the inquiry officer as alleged by
the applicant. They have also denied that the
contention of bias and prejudice by Dr.T.K.Patel,
Hon.Medical Adviser. The applicant absented

bimself from the inquiry and he did not cross

examine the witmesses. They have stated that in thé

|
|
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preliminary hearing the ipplicant raised no
objection regarding appointment of the inquiry
;uthority. They have also deniea that the
inquiry ‘officer was the author ot the instruct-
ions issued by the department on the cOntributory‘
Health Service Scheme. The applicant had not x
raised any objection regarding bias by the
inquiry ofticer. They have stated that the
instructions issued were as a result of
provisions of Rule 10 ot the CCS {Medical

Attendance) Rules, 1944, according to which

an AMA cannot ° ‘, treat . ‘_hiwself &pd his family |

meibers if one more AMA is available in the |

station. The applicant cannot be given any

exemption trom the scheme which is applicable

to gll the stattwembers. The applicant instead |

of ‘complying with the instructions was prescr-

ibing medicines tor himself and his family,

.. - They have stated that the CCs{Medical Attiendance)
Rules, 1944 are applicable to the employees of

" the Department and instructions issued under
them apply to all the staftt without exception.
The respondents have also denied the allegatioa
ot the applicant that he was victimised. Thay

one
'gt the doctorg it did not give him permission to

, l} have stated that it & mistake had been committed

repeat the same. They have stated that medicines
have been drawn in large guantities without 4

relevance to any particular decease. Regarding

the conteantion Of the @pplicant that the
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wmedicines withdrawn by him were prescribed by

the comsultant doctor Thakore, in the inquiry

RO such reterence had been made to Dr.P.B.Thakore
was 2 vital witness nothing prevented the applicant
from calling him as a defence witness. All the )
prescriptions were given by the applicant—hilselt
and the inquiry oftficer could not take into account
the duplicates of the prescription produced by the
applicant. They have also stated that the applicant
was attached tc laldsrwaja/vijayanagar dispensary.
His case file was kept in Polytechnic clinic
dispensary where he was the AMO. There was no
evidence that the medicines prescribed by the

~applicant were advised by the consultant

jDr.Thakore.\ They have also denied the applicant's

s

\

—f

o stated that the applicant had

ﬁfallegatlon :E bias against Dr.Patel. The respord-

ents hage a

v )
withdraun rge quantities cf disposable syringes

N ,
whfor,hAQSelI and his wife contrary to the

instructions issued by the departiment and such a
large drawal cf syringes were nct justitied.
The applicant was also responsible for the loss

of oxygen cylinder.

13. The respondents have alsc denied the
allegation that the disciplinary authority did
not apply its mind before imposing the penaltye.
The disciplinary authority after agreeing with the
inquiry ofticer and after considering the represe-
ntation of the applicart, and the magnitude of

charges, took a conscious decision to impose a

ot

u \'ﬂ
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pajor. pemalty.They sogght the advise of the UPSC

and accepted the same. The order issued is a

speaking order and quiet legal. As the disciplimary

authority had agreed with the inquiry officer,
there was no need to give any reasons. They hayve
also stated that the inquiry was conducted as

per the rules and the competent authority decided

the quantum of punishment which cannot be objected.

18, In view of the above, the respondents

have prayed for the rejection of the application.

19. The applicant has filed rejoinder where
he has reiterated most of the points shown in the
application. The new point raised relates to the
non=-supply of copy of the advice of theUPSC to
him_in -order to give him opportunity to reply. His
éonﬁentionlis that copy of the UPSC report was
given to him alongwith penalty order only. In

this connection he supported his corntention to

\tpeljudgment ot High Court of Gujarat in the ceése
XY W

o ¢ )
oful.5.Rapari vs. Govt. of Gujarat 32(2) GIR 1035

wherein it has been held that the charged officer
should be given all relevant documents before a
disciplinary authority considers the guestion of
imposiﬁg penalty. Inspite of repeated request af
of the applicant, copy of the U:SC report was not
made available to him. Hence, he has alleged the
non-supply of the UPSC report shows hHas of the

disciplinary authority.




$ 17 s
+Dusing oral arguments,

2% / Mr.Anand, leayned coumsel fex the applicant

mainly stressed the point of mon-supply of the

UPSC report to the applicant which nas prejudiced '

his dcfengr. The disciplinary authority did not
disclose the contents of the UPSC report to the
charged officer. He supported his contentionwith
the judgment in the case of Amar Nath Batabyal
vse Union of India & Ors. decided by the C.A.T.,
Bombay Bench in 0.A.545/89 on 9.2.96 wherein it
has been held that the non-furnishing of copy of
the UPSC report to the charged officer results in-
denial of natural justice. Accarding to him, the
UPSC report/advise was to be supplied to the
applicant and his representation thereon should
have been taken into account by the disciplinary
authority before taking final decision. He also
referred to the Gujarat High Court‘'s judgment

in State of Gujarat vse. Re.G.Teredesai & another
reg’até&tj"furnishing of enquiry i%fficer‘s reporte
He has also gquoted the judgment/AIR 13983 SC 1197
and aIR 1993(4) scC 727. He has alsc pointed out
that the inquiry wasunduly delayed by the
respondents which is against the principles of
natural justice. He supported his conteation with
the judgment rendered by the Gujarat High Court
in Mohanbhai Dungarbhai Parmar vs. Y.BeZala and
another in which the Court held that a delay of
one and half years in taking disciplinary action

was violation of principles of natural justice.

The applicant was not allowed to cross examine the 1

|




 the Gujarat Medical Coumcil had opined the

$18s
the witnesses. He has llsb stated that the
applicant had acted properly and he had not comm-
itted aéy misconduct and he had acted according

to the Medical Rules. He has 3130 wmentioned that

treatment for himself and his family members and
use of drugs under reference prescribed by
qualified medica{ practioner were not unethical,
practice. He also pointed out the inquiry officer:
had not considered the meterial on record that |
the case file of the applicant at Vijayanagar Dis-i
pensary, laldarwaja dispensary, polytechnic |
dispensary and prescriptions {duplicates) issued
by Dr.Premal Thakore and prescriptions issued by

Dr.Despande, AMO of SAC. He has also pointed out

that the inquiry officer had not touched upon any
of the points raised by the applicant in his
representation on the inquiry report. He has also
mentioned that the penalty ot compulsory retire-
ment Of the applicant is a heavy penalty not
commensurate with the misconduct and it omnly shows
that the bias attitude of the respondentse.
Accordingly, he prayed for allowing the application%

|
and notional fixation of pay on retirement benefits.

234, Mr.Akil Kureshi, learned counsel for the
respondents pointed out that the disciplimary

authority had accepted the recommendation of the

/

UPSC and imposed the penalty of compulsory

retirement as such the applicant was not prejudiced

by non-supply of the UPSC report. He has poisted -

|
|
|
t
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out the judgment ém Unfon of India and Ors.vs.
Mohd.Ramzan Khan 1991(1) scC 588, the effected
judgment is only prospective and the applicant’s
case was decided ‘beforo the latter judgment of
the Ramzan Khan and it was not necessary to supply
copy of the UPSC report. In this conmnection he
cited the judgment of the Primcipal Bench in
Charanjit Singh Khurama vs. Union of India (1994)
27 ATC 378 vherein it has been held that the |
supply of copy of UPSC advise, it 1is mandatory
only after cases & occuring of the judgment of
the HOn'ble Supreme Court in Mohd.Ramzan Khan's
case. In so far as the question of adequacy of
the penalty is concerned, he mentioned that the
charges against the applicant were grave.
According to him, the punishment pointed out is
not d:l.spro rtionate to the charge which were
provede Hé.éointed out that large quantity of
medicineé were prescribed for himself arnd his
family. He also pointed out that once the quantum
of penalty decided by the disciplinary authority
the Court or Tribumal cannot sit in judgment in
panalty imposed. He supported his view’with the
judgment of the Hon'ble Supreme Court in Govt.

of India vse. Parma Nanda AIR 1989 SC 1185 and

in Director General, Employees State Insurance
Corporation & Anr. vs. Vasant L.Patanka & Anre.

in sLP {(civil) No.3248 of 1994. In so far as

the question of mot allowing the applicant to

examine the witnesses is concerned, it was the




i

A
e

: 3203

‘  fault of the applicaat thﬁt he did not
participate in the inquiry imspite of being
given eﬁough opportunity to do so. In so far

9 as the delay in btoesodinqa is concerned, ke
pointed out that there was no undue delay. The
proceedings were commenced imn 1987 and concluded
in 1990. Moreover, the applicant has not shown
as to how the delay has prejudiced hinm.

22. In so far as the preliminary objection
regarding the applicant mot exhausting the remedy
of revisional petition, this matter would mo
doubt have been comsidered at the time of admiss- |

ion, Moreover, the Tribunal has got authority

to entertain the O.A. even though the remedy

-

on not-availed of in certain circumst-

_ 2
ances
>z

t§§‘g?§?o entse.

The main contention of the applicant is that he

was not given any opportunity to defend himself
for cross examining the witnesses in the inquiry, .
and hence the inquiry should be treated as an t

inquiry ex parte and as he was not given opportu-

nity to defend himself, the inquiry proceedings
are arbitrary and hence, it deserves to be set
aside. However, on perusal of the documents,
//E}L/// we are unable to appreciate the contention of
the applicant that he was not given opportunity' ;€
to defend the charges. we see from the proceeddings
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of the prelimimary hearing held on 25.2.1988 that
“Dr.Rajguru also clarified that he has stated his
case in the above documents submitted by him and
that he would mot like to produce any more docu-
ments or examime any witness. He would also mot
like to be present in the subsequent hearings.
Dr.Rajguru was told that under the rules he has the
right to ask for additional documents, or call for
defence witnesses and also to cross examine the
witnesses during the course of the inquiry. He has
also the right to have a Befence Assistant to help
him, if he so desires. Dr.Rajguru said that since
he would not be attending the future hearings, he
would lalso not be asking for any Defence Assistant
He reiterated that all his deferce is contained

in the documents submitted (D-Ex.I & II). In

other words, Dr.Rajguru said that the proceedings

‘5@’ id be conducted ex parte based on his written

VI ®rer @

Senaih AL 1
‘Submissions". It is seen that the proceedingx

have been signed by the applicant. The applicant
hed volumrtarily given up his right tor askimng/
producing necessary documents or for callimg
defence witnesses or for cross examining the other
witnesses. In other words, he had givemn up his owm
rights for his defence. Hence, he cannot after the
conclusion of the inquiry turm round and come with
the argument that he was not given opportunity

to defend himself and the inquiry was conducted
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ex parte. Therefare, we reject the contoutuu
of the applicant that he inquiry was mnductiif-

ex parte and he was mot given opportunity to

defend his case. In so far as the question of 7
non-supply of UPSC advise is concerned, as stre-
ssed by the learned counsel Mr.Anand for the
applicant, we are unable to appreciate as to
how the non-supply of the UPSC report prejudiced
his case. Even assuming that the UPSC report
containing advige, should have been given to

the chargea of ficer as essential part of
reasonablg opportunity to state his case as well

as a requiremen tof primciples of natural justice,

the legal position is that the Hon'’ble Supreme
Court in its judgment im the case of Managing -
Director, ECIL, Hyderabad vs. B.Karunakar 1993{y)
8¢ C’7277 has decided that the furnishing ot a
copy of i‘e:‘port is mandatory im cases where the

pun.l_.shmdi order is issued after 1.10.1993. In

"y this_case the punishment order was passed on

;;.7.1990 and hence non-supply of the UPSC report
to the applicant, does mot render the punishment |
invalid.This has also been clarified in the |
Princiml Bench's judgment in Charanjit Singh
Khurana vs. Union of India (1994) 27 ATC 378.

Accordingly, the contention of the applicant

regarding the non-supply of the UPS'C report
imposing the punishment rendered it as imvalid
is rejectedo
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28. In so far as the questioa o f argument

of Shri Anand that the penalty is based on

'no evidence' and hence should be set aside,

we are umable to appreciate this point. The
Inquiry Officer had conducted the inquiry on the
pasis of the evidence presented by the presenting
officer and has come to the conclusion that four
out of five charges were provdd. There is Ro basis
of the contention of the applicant that the OsAe
should be allowed on account of penalty was
imposed without evidence. As the enquiry has
been conducted after analysing the evidence by

the Inqui,ty Officer, the Tribunal cannot reassess

the evidence as it is mnot sitting as an appellate

authority. 'The law in this regard has been
settled uith the judgment of the Apex Court im

Govt. of TeN. vse.A.Rajapandian AIR 1934 S.C.

2% In so far as the quex ion of delay im
finalising the proceedings is concermed, we find
that the proceedings were begun in 1987 and
concluded in 1930, this period cannot be stated

to be excessive.

26. In so ftar as the question of bias alleged
against the inquiry officer., it has been stated
by the respondents that umder instructions

issued by him on 21.9.1978 and 1.6.1979 were

based on the imstruction received from the

department of Space. However, if the applicant !

had any doubt about the impartiality of the
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Inquiry Ofticer, he .hould have represented against
the appointment of the inquiry officer even in

the .tni’t:l.al stage. This be failed to ao. Hence,

he cannot claim after the inquiry was completed
that the inquiry sffer was biased.

27. In so tar as the question of speaking
order by disciplimary authority is concerned,

once the disciplinary authority had agreed with

the findings of the inquiry officer, there is no
need tor him to give detailed reasons for the

same. This is the ratio laid down by the Apex
Court in Ram Kumar v.State of Haryana AIR 1987

SC 2043. The question of giving detailed reasons,
arises only the disciplinary authority disagreed
with the findings of the inquiry officer.

28 In so far as the allegation regarding

the arbitrary and discrimimatory actinn, the

.f\:“?applicant had stated that action has not been

taken fb‘r a violation of the instructions dated
1.6.1979 against one Mr.J.K.Shah and some others.
There is no valid reason for challenging the
inquiry simply because action was not taken against?
the other erring doctors and hence this argument |

is also rejected.

29, In so tar as the guestion of action E

against the opinmion of the Medical Council is f

concerned, it is mentioned that the applicant was i

working under the respondents and was bound by the

rules and regulatioas given by the Department
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and any violation of the instructions issued |

bj the*-DaQ\rtnent cannot be condoned by the

!h:x j ;',\‘ %
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any merit in the O.A.

)'hdiaoll OBubiil or aay outside bodye

in view of the above and in the

tances of the case, we are

Accordingly, \
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