_— AHMEDABAD BENCH

R.A.No., 14 OF 1993,

in
0.A.No.122 GF 1991
Bt

DATE OF DECISION__ 4-10-1993.,

Union of India & Ors.

Petitioners

(Oorig. Respondents)

Advocate for the Petitionér(s)

Versus

Chhaganlal Jivabhai Yadav,

Respondent

(Orig. Applicant)
Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr. N.V.Krishnan, Vice Chairman.

The Hon’ble Mr. R.C.Bhatt, Judicial Member.




1. Union of India owning : S &
and representing Western Railway \
through General Manager,
Western Railway, Churchgate,

Bo“‘bw. coe oo 0

2. Works Manager, Western Railway,
Railway Workshop,
Bhavnagar Division,
Bhavnagar Para, Bhavnagar. cese Appl icants.

(Orig.Respondents)

Versus.

Chhaganlal Jivabhai Yadav
Retired Railway Employee,

residing at present in Railway
Quarter No. L/326-A Type-I1

Railway Colony, Bhavnagar Para,

Bhavnagar. eeses Respondents.
(Orig. Applicant)

Decision by circulation,

ORDER

,ReA.NoO. 14 OF 1993
in
0O.A.No. 122 OF 1991

Date: 4.,10.1993.

Per: Hon'ble Mr. R.C.Bhatt, Judicial Member.

This Review Application can be disposed of

by circulation.

2 The original respondents of O.A. 122/91 have

filed this Review Application for review or modificationr

of the order passed in O.A. 122/91 which was disposed
of on lst December,1992. We have examined all the
grounds mentioned in para 4 of the review application.
The original respondents have mentioned in the ground
No.l that the original applicant ought to have brought

to the notice of the Tribunal, Railway Board's
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‘Manual of Railway Pension Rules 1950. It is contended

. 6 are concerned, we find that we have not committed

§

- . : ;
dirécﬁiong about the withholding of gratuity amoung
as per the letter of 18th August, 1987, Annexure A.4',
If this letter is hot brought to the notice of the
Tribunal by either side they can not be considered -
an error apparent on the face of the record in our

judgment. So far ground No. 2 is concerned, the

respondents have produced the copy of Rule 323 of the

R S A

that when there is a case of proposed recovery of dues
on account of rent for non-vacation of quarters etc,

the railway administration can take suitable action

as per that Rule. It is important to note that this
Tribunal in its order have referred to the Full Bench |[]

decision of the Tribunal in Wazir Chand's case in

a8

which it has been held that the payment of gratuity

Ry 77 TN

can not be postponed till vacation of Railway quarters
by the retired employee because the gratuity is payable

immediately on retirement and the payment should be

iy R R

made promptly and the payment should not be withheld
for non-vacation of railway quarter. Therefore, we
have in our judgment negativel the contention of Fhe
original respondents that unless and until the

ex.employee vacates the railway quarters, his DCRG

could not be released and paid to him. So far ground

No. 3 & 4 are concerned, we find no substance in it

in view of the above decision. So far ground No. 5 &



any error apparent on the face of the record, The

- responddnts rely;on the documents Ann. A-6 and they

‘ that
contend Z the amount of Rs, 20,704.40 upto 31st December,
1992 is due from the original applicant because of his
unauthorised occupation of the quarters. The 0.A. was
£iled in 1991, the applicant had retired from service on
31st December, 1990 and the respondents h@® not released
his DCRG., The grounds taken namely 5 & 6 can not be
considered now as there is no error apparent on the face
_of the record. More over, none of the ingredients of
Order XLVII Rule (1) are attracted. Alllthe annexures
~ which haye been produced in this R.A. do not help the
original respondents. The Full Bench has considered the
legal position in Wazir Chand's case (sﬁpfa), we have
already held in the last para of the order portion that
our order will nqt come in the way of the respondents
in issuing showcause note to the applicant for taking

action for his wmnauthorised occupation of the railway

quarter according to law. Review Application is

dismissed.
(R.C.Bhatt) (N.V.Krishnan)
Member (J) Vice Chairman

vtce
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CENTRAL ADMINISTRAT IVE LRIBUNAL
AH-EDABAD BENCH -
ROAONO. /L, //'(\;%lﬁ/‘
IN
0.5.No. [ 2 /4.//»/1/

. . . . € L '-;/ }\'/ ] /4 W
Placed below is & Review Petition filed by .\/) S ASEM. Vi

(Apglicgnt/

L 2]
. - PO © 104G .
Respondents in JA/YA No, (> 2 /'7/]) seeking a review of

the order dated C?'lf;{.hsj passed by this Tribunal in the
above noted case.
As per Rule 17(1}) and (iii), a review petition shall
| ordlnurlly be hq@gd bgtgéme Bench which passed the order
\ and unless ordered otéérw1se by the Bench concerned, a review
petition shall be disposed of by circulation where the Bench

may either dismiss the petition or direct notice to tIe issued

to the oOpposite partye.

The Review petition is therefore, submitted for orders
of the Bench conSLStlng of “Thie fj())}li,LQ /’]5 N L4f<(7:;h/\0w\
\Vice chewsnen £ Hophle MR P.C. Bha bt tenbef o)

which pronounced the Order sought to be reviewed.
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IN THE CENTRAL ADRMINISTRATIVE TRIBUNAL - AHMEDARAD, ‘ é\
REVIEW APPLICATICON NC. I,Lr OF@/ 5}33
In

Cohe 122 of 1991,

1) Union of India owning and
representing Western Railway
through General Manacer, Western
Railway, Churchgate - Bombav 400020,

2) Works Manager, Western Railway,
Railway Workshop - Bhavnacar division,
Bhavnagar para - Bhavnagar 364 003,,.... Applicants
(Criginal Resp.
in 0.A.122/91,)

v/s

Chhaganlal Jivabh#ai Yadav,

Retired Railway employee,

residing at present in Railway

Quarter Nec, L/326=A type I

Railway cclony,

Bhavnacar para ‘

Bhavnagar - 364 003 ,iceeescccececscsss OppoOnent
(Original Appli,
in CA 122 of 1991),

O Application for Review,

- A
W tp@/ The humble application of the applicants

abovenamed most recspectfully sheweth s~

1., Ihat the applicant herein had filed an application
C»/ belvg Oup. N0 122 of 1991 in this Hon'ble Tribunal
AP e Cren
o W&
(’ﬂ/ } K ﬂu\,x‘/’ 'challeng‘ (of |tm&er alia the action of the Works
* WG{? Manager, Western Railway, Bhavnagar as per his

S o b
£¥30Y?iibpé(y) release the DCRG on his retirement and indicating

! h hat t
(\/C”MQ % (21"7 the decision that the same can only be released

Ty ey 12
2 A §7) ixy\, letter No.WM/E/58/9 vol,II of 8,1,91 refusing to
v&b

2 C!(’)/ when the Opponent vacate the quarter and give

@V’f/J’ 6% 7 posnession of the same to the authorities of the
%Lﬁg% Lox:f Railway Administration,

A,
e Wz /7217
IS
Ko 7 gs
o9& )k e
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1724/ | e
2e The opponent and his son Shri Hareshkumar Chhaganlal
Yadav have filed another application being 0.,A,201/90 seeking
direction to the Railway Administration to rermit the
opponent and his son to continue to occupy the Railway
Quarter in their occupation viz quarter No.326/A and to
allot the same in the name of applicant No.l, Shri
flareshkumar in terms of General Manager, Western Railway
Bombay's letter 4td, 23,3.1990 at Annexure A/5 to that
application, The said application is pending for disposal,
In the gaiad applicgtion this Heon'ble Tribunal was ﬁvuﬁ]uLbyw
pleased to grant interim stay against the evictimVtk of
the quarter in dispute and the Hon'ble Tribunal was also
pleased to order that if the application was ultimately
dismissed, the applicants =kex shali be liable to pray the
rent at market rate, Annexed here to and marked Annex,'A’

dministration showing the order of the Tribunal re-interim

§ a true copy of the summons issued to the Railway
W/

9% Ul

ArnJA,

n’nn. 'AY)
Ann,'a/2’

/qux-9[3

d; passed on 2,5,90 selief, The said order of interim relief

has been confirmed by twoc other orders dtd. 26.6,90 and
10,7,90, Anmnexed hereto and marked Annexure 'A'y and A/2
respectively, the true copies of the said orders Atd.26.,6.,90
and 10,7,90, The case of the Railway Administration has been
that both the applicants including the cpponent in this

application are in unauthorised occupation of the quarter.

Be The application 0.A.,N0,122 of 1991 filed by the
present opponent was however heard on 1/12/1992 and by a
judcgement and order of the same date thig Hen'ble Tribunal
has been pleased to direct the applicants to pay the DCRG
amount to the applicant as per rules within four months
from the date of the receipt of the order with interest

at 10% p.a. commencing from the date three months after the
date of retirement cf the applicant and also an additional

order re-passes Annexed hereto and marked Annx.A/3 is a true

copy of the said judgement and orgder.

a4



, //3//

4, The applicants respectfully state that the order
Annexure A/3 is based on error of jurisdiction and errors
obvicus and apparent on the face of the record and
requires to be reviewed on the following amongst other

grocunds e

i)  The opronent i.e. the applicant in O.A.No,122
of 1551 ought to have brouéht to the notice of the
Hen'ble Tribunal, Railway Board's directions re-

, withholding sufficient amcunt of cratuity to cover
anticipated recoveries of rent on account of
non-vacation cf quarters as contained in the Rallway
Board's letter of 19,8.87 in cl.(ii) (b) Annexed
hereto and marked Annexure A/4 is a true copy of
AmnA/4 | the said letter of the Rallway Board as contained

in the letter of 23.,2,88 of the General Manacer

Western Railway Bombay.

ii) It is submitted that in any event when there is
a cace of propcsed recovery cf dues on account of
the rent for non-vacation of quarters etc, the
Railway Administration can take suitable acticn
as contained in rule 323 of the Mannual of Railway
Pension rules 1950 appearing on page 12 of the
Anng,A/5 printed book, Annexed hereto and marked Annexure A/5

is a true copy of the gaid rule,

iii) It is submitted that even if the Tribunal wanted
to pass an order for payment of DCRG, if could have
done so subject to the right of the Railway Aédministe-

ration that as per rule 323 Annexure A/5,

iv) In view of the facts stated above and as the DCRG
was withheld in pursuance of Annexure A/4 and A/5,

Payment of interest could not be ordered,

/74707




Ann,A/6.

v)

vi)

PR
Vi)

//4//
The applicants respectfully submit that the total

dues so far worked out on account of rent due before

the opponents superannuation and on account of rent
for which he is liable on account of his unavthorised
occcupaticn of the quarter in dispute ZRRReZvRovruRees

comes =~ to rupees 20704,40 upto 31,12.,1992,

Annexed Agne il  and marked Anrexure A/6 is a
true copy of the letter of applicant No,2 to Asstt,
Accounte of ficer on 3,12,92 showing the @ues.,

It is however, clarified that this amount does not
include electric and.water charges fcr which alseo, the
epponent is liable, The said charges arc still +o bhe
worked ocut, The amount of DCRG of the opponent ig

?s, 31350/~

So far as the applieants are able to gather
information about the financial asseks and ef fects
of the opponent, he has no realisable property from
which the dues of the Railway Aéministration can be
recovered, It is therefore necessary and desirakle
to permit the Railwey Administration to withold the
amount of gratuity or to release it on a condition

recuiring the opponent to furnish solvent security to

ensure that the Railway dues can be recovered there

from .

In view of what is stated above, the judgement and
order Annexure A/3, requires to be completely revised

or suitably modified,

The copy of Annexure A/3, the judgement and order under

review was given to our Advocate Shri R.M. Vin by this Hon'ble

Tribunals of fice on 17.12.90 who gave it to the Officer of the
Railway Administration on the same day - This application filed

today is therefore in time,

/7517



ol (D

6o In view of the above, the applicants pray, @

a) That this application be allowed,

b) That the judgement and order Annexed A/3 be completely
revised, reviewed or suitably modified so as to order
withholding of DCRG of the opponent to the extent of
dues incurred by the opponent to the Railway Administra-
tion to this date as pef Annexure A/6 and the amount
that may become due hereafter,

c) That till the hearing and final disposal of this
application execution implementation and oper ation
of the order Ammexure A/3 be stayed.

a) That pending the hearing and final disposal, the

applicants be allowed to initiate and conduct

proceedings against the applicant as per rule 323

Arnexure A/5.

e) That such other and further relief be granted as *kEy
may be deemed just and proper in the facts and '

circumstances of this case.

And for this act of kindness and justice, the applicants

A‘ o v —
ks Manager,

eetern Railway,
Bhavnagar paraes

shall every prave

Date 8§ ¢3- I 1 g

I M, Ramchandran, Works Manager, W.Railway, Bhavnagar para,
do state on solemn affirmation that I am conver sant with the facts
and circumstances of the case and the record pertaining thereto and
as such I say that what is stated in paras 1 to 6 is true‘#ﬁrtly to
my knowledge, }Jartly to my information and A)a:tly to my belief and

I believe the same to be true.

A_élwww

S
Date ¢ Y3 -i1t. fi— 43§% Works Manager,
5 bﬁ- Western Railway,
\ Jo (4 Bhavnagar parae
fg A Ei " a3l
cgg 2 <
.g : '$ O Solemns i :
i) s Ritia
iggo;;g f &"{4‘-%@/}
: - 8 |
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NOTICE AFTER ADMIS3ION @

HITH INTERIM RELIEFR

JUDL- I
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CLIITRAL “D“E'IS'R..TIW pIBUI\hLL

ii_.j:]:itDL‘: t“‘.‘“D BL—‘L\‘ C‘ ] AHMED/.B. xQ

B.D. PATEL HOUSE,

NR. S/RDZR PATEL COLONY,
P. 0. NAVJIIVAN,
+HMEDLBAD~ 380 014.

Issued on the 2nd dav of May 180

B s B S -~ ———— e e

RECN. NO. 0.4/ _ 201 / 1990

shri Hareshkumar Chhaganlal APPLICINT (8)

EITT R e S iDVe MR BCBQGOgia
ﬂV/s.

Union of India & Orse . _.. RESPONDENT (s)

4DV. MR, ReMeVIN
To,

o1. Uhion of India, throughs The General Mrnager,
Western Railvay, Churéhgaste, Bombay-400 020.

02,-Works Manager, Western Raillway Work Shoo,
\///' Bhavnagar Parae

Whercas shri Hareshkumar Chhaganlal = .51 cant,

Tribunals Act, 1985, to this Tribunal, and also prayved: for
ﬁ/ interim relief (cooy alongwith relevant annesxurcs enclosed)

hearing Regn. No. @i/ wg?}ﬁ— / 1090, and whereas the same

matter is but up for hearing on _02¢05.90 _« The Hon'blc

Tribunal has »nassed the order as mentioned below. *

Whereas the Tribunal is of oninion thatva renly of the
avplication is called for :
le [ That you, Resnondent No. 2 do file Hhres comdlete

v [ sets of the dulyv verified reolv to the apolication,
alonawith docwmvnto in a paner-book from by 4§p‘¢L238‘

25 That vou should simultaneously endorse a copy of the
rigply alonﬂuwth documents as mentioned ak S.No. (1)
above to the 1oDlication. :
}J(’//Bo °6~ You are (1] 50 d] rccted to OLOddCF 'L}“C‘ r‘Cord( ) nOth
) ﬁgvd-‘wﬂa,bLJOH for tho Pcrusal of the Hon'ble ucnch of the
xkj : H;J’ ~ Tribunal on the date fixed for h:ﬁrlng-, -4

d%%ﬁ&é&@?%%[AA&ﬁQ%??Y?

(B g s 2

had made an apnlication under Section 19 of the idminis tr(t1Vu




A
...2_,
(1) -
(IT) | - . ;
(111) -
'« The above avplication has been fixed for hearing on
12.06.9Q v wn. @t 10430 AMe However, the apnlication

for Jn*grlm relief has been fixed for hearing on
1? 06 90 at 10

+30 A.Me Should you wish to
arjue anvthing against the issuc of interim order, you are

at libcrty to do so on 12.06,90 Oor so any other date

to which the case may be adjourned, either in Jerson, or
through an advocatz annmointed by you for this purpose.ilso

|
‘take notice that in
i

defa lt Of vour apoearance on the date
fidced, the casc will be

1 be heard ex-parte.

< covy of the order Dated 02:05.90 . Passed bv the Central
Administrative Tribunal, ~hmedabad Bench, uhmodahad is typed
overloaf for immediate compnliance, lnformatlon necessary
action. ' ' .

|
WITNESS the Hon'ble Vice Chairman, Central Administrative
Tribunal, Zhmedabad Bench, Ahmedabad this 2nd dayv of
_May | id th2 vear 1990, T

w
o

\

v ,5//

DATE & 04.05.90 C¥\.DEPUTY REGISTR..R
| c_,x\z“_rinL JDMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH

HHMEDZ BN \D.

ORDER PASQED ON t 02.03,90

Heard Mr. BeBsGogia, locarned eouncsel for the applicante

The resrondents are onoosing the admiszsion. In view of the

averments contained in the application, we ars inclined to
|| admit it. The apnlication admitted. The res spondents to £ile
H reply =-ﬂ+4M7nt within one monthes wWith regard to the interim
d rclicf. we find that the applicant has made out a orima

faclie case for g ant of interim relief and the respondents’

are restrained from evicting the moglibant from Quarter
ijvo.BZ&/A. This order will be effective for two weeka, But

it is made clear that if the applica 30“ is ultimately

dismissged, the aoplicant ghall be liable to pay the rent

at market rate. Reglstry ©o post the case after two

weeks

How the case is fixed on 12.06.90 for further direction
pn JTeRe Sl '.:f__h_
7T TR £ —LeF)
/ f -.\ i e .

/ v\ |

4 (’(: W )
D/

AL I S
('wr)
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CEIRTAL ADNIN TSIRATIVE TRIBULAL

e

= AFMEDZ B D BEIOH, AFMEDLDAD.

v 1) \\
..~'f(\ ”3 d x‘

i
T e T ?\ 55« D PLTEL HOUSE
S, b 0 a {R. SAZRDAR PATEL COLONY =
210 ose (0({‘{"’“ 1 P.D. NAVIIVAN
& eoo AFMEDARAD-220 014,

CERALT Y
37T vy, for Test . .
"(;;?hiﬁﬁ“ﬁﬁ cn the 26th  day of __ June 1290
S D) \ PG 1O. O.A-/ 201 / 1990 .
[ . . ST

Shri Hareshkumar Chhaganlal _HPPLICANT (S)

e v i

ADV.MR. B.,B.Gogila

V/s84

Union of India & Ors. _ RISPONDTNT (8)
[&D‘]a I\’R. ReMe Vin

To
0l,~Union of India, through: The General Manager,

v Western Railway, Churchgate, Bombay-400 020,

02. Works llanager, Western Railway, Work Shoo,
Bhavnagar Para.

shkumar Chnocanlal

B TP

Whereaec @hrq
avplicant, nad .a2dc an aupiiqauicn under Saction 19 of
the administrative .ribunsls act, 1985, to this
Tribunal,  nd also wraved for interim relief

oed)

hearing R 7w, 5. 0..../ 201 7 1990, and whereas

the same matter is -ut

hearing on 26+06.90

The Hon'ble Tribun. 1 has pazssd the order as mentioned
below., ™

Whereas the Tribunal is of oninion” that a reply of
the avplication is ~alled for

0

1. That you, Peszdondent Mo. do file three
complete sats of the duly verified rchy to

the ao»nli '“*fon, alongwith documents in a

pa to--hock form Dy =

it - e o o+ = g,

should simultaneously endorse a copy
reply alongwith documents as mentioned
i) above o the anplication.

3e You are also Zirected co nroduce the record(s)
noted e lov Lor the pesusal of the Hor "Mile

Berich of the Trihunal c¢n the date fixed for

hecring Gy e
CTRUE- Lo Y
SEYARB, AL LX) EAAL AL,

kﬁ:?”"”**_"_'Jdp
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4, The above application has been fixed for

hearing on __ 10.07.90 at 1930 A.M.

A Rt S L B et - e e e A T

However, the apbplication for interim relief

has been fixed for hearing on 10.07.90

at 10.30 iA.M. Should you
in

u wish to argue anything |
st the iscue of interim order, you are

*rty to do so on _10.07.90 or

SO any othcr date to which the case may be
adjourned, either in person, or thgrough an
advocote appointed by you for this purpose.

appcarance on the date fixed, the case will
be heard ex-par

oL Ce ®

|
Also toke notice that 1n default of your '

26.06490 A

ted prassed
trative Tribunal,

abnrd is typed overleaf
ce/info ormation/

WITNISS the Hon'ble Viceé Chair mﬂn, Central
Administrative Tribundl, Ahmedabad Bench, Ahmedabad

this thﬂxg}ht~md1v_OL_ww;ggl%w_wmm~«_ in the vear
1920 ’

D?‘TY? - "7 D{:) 9¢ MIN I nRZxTIVE TRIBI.INAL
I i AHMEDABAD BENCH
ALAHMEDABAD,

In continuation of Notice dtde. 02.05.90
ORDER PASSED ON ¢ 26,06, 90

19 -6 Present: Counsel
7

~
“.A__Q Ne De D

cel for the respondents.

Rejoind } fil
the couns=l for the res:

)\ hecaring on 10.07.

%)

O days with advance copy to
TOo ¢tome up for final
4 mes :

b P = P
Incerlim order dated

02.05.20 will reimain onerative

L'UV
' Cy D“PUWKREGIdWUQ
9
|
\
|
|
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e\ NOTICS AFTER ADMISSION ‘<i:i7
e MO\ UITH THTIRDOH TCLILE :

ANNEX - A -

L}

- - e

czggﬁAL ADHTHISTRATIVE  TRIBUNAL

- o P

IHMEDZBAD BIUCH, AMMEDAZAD.

P Se DePATEL HOUS

HiL, SARDAR PATEL COLONY
P.0. NAVJIIVAN
AFMIDABAD-3R0 014,

Tesued on the 10th __ day of _ _July 10 90,
' N R}:G‘.in W O'fi-'/ ‘__2_,0.\1..-.. -'/ 1990 *

Shri Harovh]umar Chhagenlal

——— e i v e e

_APPLICANT (S)
ADV. MR, B.B.Gogia

T A e —- 1 e

7

£ ndihiand o
Unicn of India IHE. KN RESPONDTHNT (S)

lT‘.D‘]o I\‘R L) R ° Il ° Vin

P et e v e e e

To
on of India through The éeneral Manager,
’Eﬁtﬁrn Railway, Chufchga e, Bombay-400 020.

Works lManager, NaRIztgo W.Railway Works Shov,
Bhavnagarvara.

Wher~ac ~hr; Hareshkumar Chl agcnlal

applicant, had wude an apolication under Saction 19 of
the administrative C"ribunals Act, 1985, to this

Tribunal, cnd alsce rayed foo interim relijef

) PR 5 e A
(C@LJ}' SEaey e s % - - i

LIRSS © Q4D SR POl @ 1 = 22

hearing R ow. M3, Qo / 201/ 19 20, and whereas

the same matter is _ut up for hearing on 10.07.90
The Hon'ble Tribuna' has

Pasced the order as mentioned
be lo‘/\/a i

Whereas: the wribunal is of cvinion that a reply of
the anplication is called for '
1w That you, Resoondent No. { do file three

complete sots of the duly verified reoly to
the aw>lﬁc-%ion, alonowith documen+ts in a
pap~r-bhook form by B ;

-

e ——

2. That: yo1 3
of thn rep:

at Z.lM7o. (

would simultaneous sly endorse a copy

v aloagwith documonts as mentioned

) akove to the anplication.

3. You are al:o lirected *o oroduce the L@cord(sD
no .ed below !2r the peivsal of he Hor 'ie

Bencl: of the Trivtnal on +the date fixed for

hecring. FRUE - cof)

(8
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. 21_07.¢

hearing on o
- e, .t

However, the ar yLica
has been fixed £ ol

SO any other
adiqurned, E
advocate appoint

Also take notice tha

apooarnq '@ on the dat
be heard eX~parte.

by the Central
ahmednbngd
for immediate compli
H“”ﬁ“”"Ly gc“lonc

'td.m 11:

WITHESS the Hon'ble -
Administrative Tribunal
this the 10 day of
19 '

A
T o e B -

90 *

DATE ‘¢ 12.07. 20

S T3 e et p—r—a—c——

ation

\earing on

S5e A copy of the order dated

. ;
Bench, Zhme

R e S

0 Ll at 14930 AeMe
relief

310790

e

wish to argue

for interim

anything

interim order, Yyou are
31.07.90

or

2 e

1
1 1 '\.'.n.

the case may be
on, or thmrough an
by you for thisg PUrpose,
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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
5 Y\,,Q/J ' AHMEDABAD BENCH
5& ,LZ\T'Q/
e
O.A.No. 122 OF 1991.
Mx A D
DATE OF DECISION _ 1-12-1992

vl Chhaganlal Jivwanbnai Yadav, Petitioner

-

Gogia, Advocate for the Petitioner(s)
Versus
Indias & Ore._______ Respondents
] '?;;yf,;,:, Vin, Advocate for the Respondent(s)

CORAM

The Hon’ble Mr. N.V. Krishnan, Vice Chairman.
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Shri Cnhhaganlal Jiwabhail Yadav,

Hindu, Adult, Oc€u: Retd.Rly Employee,

Age about 59 years,

Address: Rly.Qr.No.L/326-4, Type 1

Railway Colony,

Bhavnagar Para. ceens Applicant.

(Advocate:Mr., B.B.Gogia)
Versus,

1. Union of Indisa,
Owning & Representing
Western Railway, through
General Manager,
Western Railway,
Churchgate, Bombay,.

2., Works Manager,
Railway Workshop, :
Bhavnagar Para, cee e Respondents.,

(Agvocate: Mr. R.M. Vin)

ORAL ORDER

O.A. 122 OF 1991

Dates 1-12-1992,

A'ble Mr. R.C.Bhatt, Judicial Member.

‘f j/fHeard Mr, B.B.Gogia, learned advocate for the
. /

/!

¢ Mr. R.M. V e C the
hgﬁ;ﬁggixcant an r in, learned advccate for th

responadents,

D This application under section 19 of the
Administrative Tribunals Act, 1985, is filed by a
Chargeman, who was working in the Western Railway
Workshop at Bhavnagar Para, under Respondent No. 2
and was retired from service on 31st December, 1990,
seeking the relief that the respondents be directed

and ordered to release forthwith the DCRG amount

o g — (0P ———

withheld from him along with interest at the rate of

8 p " 18% per annum from the date of withholding of the



i amount till the date of payment to the applicant,
The applicant has further prayed that the respondents
be directed to release the post-retirement
complimentary passes of the applicant withheld by tﬁe
respondents on account of non-vacation of quarters

and respondents be asked to give passes regularly as

and when requested for.

3, The respondent No,2 has fileg reply contending
that the applicant has not vacated the railway quarter
on or before his retirement date, but he applied for

retention of the sald quarter for four months by his

YTty
|

" it & .
i k 5. o // :
: R\;z% wpq@ﬁayacate the said Railway quarter on or before
%\\\ N <JA3AD T

) e

¥ N
N
\\.):‘:‘ -

e BB ] .
e 30th April, 1990 and give possession of the same to

Railway Administration, but the applicant kept the
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sald quarter in his unauthorised possession from

1st May, 1990 onwards. The main contention of the

respondents in the reply is that unless and until the
| ex employee vacates the railway quarters, his DCRG
\could not be released and paid to him. It is

contended by the respondents that the railway passes

also can not be given to the applicant so long as he '

is in unauthorised possession of the railway quarters,

9 wa(ffy
4. Both the pcints regarding the releacse of in;i___—— :
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DCRG of the retireg railway employee and N
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regarding post-retirement passes hav: bcen consicdered
by the Full Bench of the Tribunal in
the decision in Wazir Chand V/s. Union of India & Ors.,
reported in Full Bench judgment of Central Administra-
tive Tribunal (1989—1991) at page 287. The Full Bench
has held that the right to gratuity can be
correctly stated to be a right to property within the
meaning of Article 300-A of the Constitution and the
right to hold, acquire and‘dispose of property was a
fundamental right guaranteed to every citizen by
Article 19(1) (£) of the Constitution. It is held
that the aforesaid fundamental right has since been

it

‘even so such law has to pass the touch-stone of

{ Article 14. It was further held by the Full Bench
that the payment of gratuity can not be postponed
till vacation of Railway quarters by the retired | ‘
embloyee because the gratulty is payable immediately
on retirement and the payment should be made promptly
and the payment should not be withheld for non-
vacation of railway quarter. So far the delayed
payment is concerned, it is held thet the payment

o _ [Eyvy beyond three months entail interest at the rate of

10% per annum. Therefore, in this view of the matter

Z B ) the respcndents were not legally justified in
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withholdiny the gratuity amount till the vacation of
railway quart r by the applicant. The applicant would
thus be entitléd to ‘his DCRG amount with interest at
the rate of 10% per annum from the date of three months

after hils date of retirement.

5. So far the question of post retirement
passes are concerned, it has been held by the Full
Bench that the requirement of issuing a show cause
notice prior to withholding the post-retirement passes
is a sine qua non to the taking of action envisaged
by clause (iii) of para 1 of 1982 circular. The Full

Bench héld that the 1982 circular infracts Article

#

STHA TI ‘};’“’5
e
/%%f}4 of EhéQ onStltution,<€herefore, acticn to withhold

{

|

)
&

N7
\

poqt—retlrément passes on the basis of this Circular
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%Mp@Id unsustainable. It is not necessary to us to
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’gbﬁmntb the guestion about the circular being vioclative

of Article 14 of the Constitution, but as

per the above decision of the Full Bench, the post-
retirement passes could not be withheld on the ground
of alleged unauthorised occupaticn of the railway

guarter by the applicant unlocs and until the showcauce

then
notice has been issued to the applicant and/till he

held to be in
has been/unauthorised occupéetion of railway quarter.

Therefore, the action of the respcndents of withholding
alleged

the post-retirement passes on account cf/non-vacation

—pr) £ -L8F
of quarters can not be held as legal and the )EE_f#_i/ y

applicant would be entitied Lo the pust-retiremodt  Raw
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passes according to rules. The responcdents would be
at liberty to give show-cause notice to thc applicant
about his alleged unauthoriséd occupation‘of the
railway guarters ancd take necessary action, but till
then the respondents would not be justified in
withholding the post—;etiremen£ passes which the
applicant would be entitled to as per the rules,

Hence we pass the following order:

ORDER

(1) The respondents are directed to pay the

LCRG amount to.the applicant'as per rules

£ £ reCClpt of the order of this Tribunal with
P | .

{i{ Al i

iﬁ( o 1ntérest at the rate of 104 per annum
R 4()

\ .ﬁl”;”\‘\
,\“ ' Qé encing from the date, three months
o H{Lg&) sf
%msﬂ‘
after the date of retirement of the

applicant,till the payment is mace

(ii) The responcents are aleo directed not to
withhold the post-retirement passes to the
applicant ancd they are directed to issue the
parses according to the rules. However,
this would not come in the way cf the
‘resrconcCents in issuing showcause notice to

the aprplicant for taking action for his

unauthorised occupation of the railway

,#,_,._.#——4iqn fn -t . quarter according to lawe.
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"5 A -copy. of GN/E/CFG' 1e~tter5 No,E (€)% 89/0‘ vol.XIV.6f 23, 2.98 to all“ecficerned

ey —--...--..

* T “Subi- Egnxxﬂﬂxgix PensiOn pO]lCY.- : : 5
5 ROf.-»Thzs of fice D. 0. letter .of even INo dto.l%/le 10. 87
_7‘- : A c0hy of Rly rd let ‘er Ro F(E)ITI-c7/PN1/2 of 19.8 87 15'

Qent herev1th for inf, cnldance and. n/actvon.
Hlndl verelﬁn of Boazd s 1e+tcr"‘w111 follﬁw.

;,Emcl. As.ageve.f~wm»_,*,

= . w e - s i R P e 2
s R b A PR e (v ) cd/.. 2

for GF/E.

COpy Oley Bd8s let er “O.F(E)III-87 PN 1/2 of 19 8.87 addressed to the
Qls, All Indian. Rly and. rtbe*s._ :

b-- Prompt payment of: pepglOn and Gratuwtv to the
superannuating Ra11way employee ;

_ Atteqtlon ie invited to thls NlnlstrV's 1etter of even. Fo dtd 6 3,87
~recuiring strict compliance of the inctructlcnc that the amount of pension
~and Cratuity due to the retlrlng Rly.employee should be ascessed well in
time so as to ensure that pension payment order and the order for payment of |
. Gratuity are issued on or before the date of retirement of the Rly.empIOyee‘

- It hae further heen stressed that if delay in issuing the final pernsion
- payment-order is unavo idahle, the ‘benefit of prov’51onal pensién and provi-
. - zsleonal -gratuity should atleast as rreccrlbed in the rules, re given,

2. It is now reiterated that prompt pavment of cetulemert dues to the

‘retiring employecs should bhe accorded biche=t priority and strict: compliance

the aforecald instructions should be ensured in all Ccacses excepting the

involv1rg dwcc1olinary *roceedlrge attractlnc prOV1Q10ﬂS of: ru1e= 9308/”308
"II. 3 ¥ : ST

f3. Board a681re that ef - Pctive stebc ﬁe taken for ensuring tﬂmelylpayment
cf pensionary benefits, Necessary dlrectlves in this regard may be 1issued
~to .all concerned to: strzv“lv f0710w the *olTﬂw1n0 ouiﬁellnne-*—

1) rayment of- henflcr and Cratvlfv be gnaﬁrrzﬁed t the-cur_raﬂmu ting

" staff op the day following the ‘date. of ra+1r-m@rt ‘as . per prescribed .
\ rrucpoure in a17 cases: whlch are free from 01501v]11ar’ jréceeding and” A
where dues SquT_PQF ‘be u”°€°°€d and - IQCOVKI adl s ; woE s

: i *~) Where the recove Ty of ““e allway cues. can not be assed for : :
~‘.‘ reason of nCPﬁvaCQFWOW cf Ra 1wQV"ucrt@r= and unadjusted commercial - i
dehltc or ‘other Railway .dues : _the Lnl7owwv pProcec hICS_Will applvi i~ 3

«—;: -

a) I
“in: each wa

0

en si n/provisi¢na3 genrlcn,'dc thL case. may Fe :hall “e rcld
e,." : : el v o

m

b) 0crarﬂ1ro CIau”Jt}o sufficient amount to cover the vnt1c1raued

‘recoveries mey be withheld: and the %nlanco-maid to the employvee
rcorrﬂlﬂr vcn-vuc tion of qLarLcrs,_an anuroprlaf
from the Contribution.to PF 'was avthorised vide “Pard'
letter No,E(G)81- (R1> dtd, 24.4,82, Tt ¥s clarified that if local ¢

conditions so warr: nt, the entire amount of ﬁ”RQ/SC to PF may 1*e
-ﬂithhe¢d t31 dle- “uqrtorc are vacated, &

" hold-back ™ arﬂurf;

: ‘ By e . A g :  21  A : .
TRUE = (o P) . Saim S TSR oo




i T L e v1thhe1d ag a%ove, shr U’u hb relenced soon after
the quarters are vacated and/or the outstanding railway dues are .
. -agseSeged and "in aﬁy case not later than one Povth ¢f such vac at on/
ass °sment 5 . ; : 3 S L S
: ii) : Nherc—u“avo oah’e nelay id ervisaoed in detprmlnznn
~the final pension and Gratuity of the retiring railway emploves,
fexneﬁltlcuq steps tc sanction upto 100% of pension and nnto
.7 100% of cratiit ty as wrov1swona1 1n dcccroance hlth the rule
";sh‘qu be taken, -

.
4
e

iv) '«avreht Of 1nudrest on celavcd nayment o* DCRG i ;
arising out’ of administrative lapses is @n avcidable loss to the
“Railvay revenues, If the hreocrlbed ﬁlﬁceﬁure is. strickly. followed,

there  thould he - no Ooccassicn fer delay in arranging such paymehts;-
Each case involving pavrent of "interest therefore thould be’ ,
© o viéwed seriously and the res ccrs -analysed so thﬂt .such 1apses"
Zrdennot occur. : : R T

: o Y v i Ouart;rly review. of all nenéing cases ehoulé He
.maﬂe and the.General Managers who are competert fo authoriee
payment of interest on delayea payment of DCRG chould be
apprised. The heads cf departments. and ‘the Accounts Cfficers
should take spetial care to ensure that the prescribed procedure
i's strictly followed. -Accountability in this regard w111 xest
-with the head of offloe concerned
s Fnles the RailngS cre uware, delay in ayment of - penﬂlon“
- .. and .Gratuity is wviewed seriously by the Government and repeated
. instructions are. being received from the department of - ‘Pension.
. -and pensioners' ‘Welfare to ensure prompt payment thereof,
ot - Railways shculd evolve a suitable system tc monitor the progress .
& SRS S OF pending cases =o that no: retlrlng emplovees should have: any .
coleo B case Of complaint aga*nst the Rallway for delay in payment of his
- St pen91onary due." S _

S;fS Recelpt of this 7ettor may please re ac nOWIédgei;-“

* as prcviclonal penqlon."
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( Rule re. 323) L

t]
e ; S el . . i
‘\,{7 ST I. Recovery of Government dues from pensionary benefits
7\ J o / b
Vo % of . . f
~ ,ﬂ@-" Vo33, (1) A cluim against the Railway servant may be on account of onc or the other of the ; .,
\/‘\"\” foliowing :— 1.’
) A E O
(a) losses (including short cotiection in freight charges shortage in stores) caused to the ,‘-’!“ &
Government as a result of negligence or fraud on the part of the Railway servant } IS < W
while he was in service :
‘ (b) other Government dues such as overpavment on account of pay and allowances, or of
. admitted and obvious ducs such as house rent, Post Office Life Insurance premia, | 4
{ outstanding advance, ctc.
(¢) non-Government dues, su
(ii.) Recovery from recurring pensions as 9‘.5() commuted value thereof, which are governed by
the Pensions Act, 1871, can be made only in terms of Para 315 : accordingly, a recovery of only item(a):
may be made {rom these provided the conditions laid down in Para 315 are fulfilled. A recovery on®
account of item (a) which cannot be m.uje in terms of Pura 315, and any recovery on account of
items (b) and (¢}, cannot be made from these even with the consent of the Railway servant. The!
amount due on account of item (1) which cannot bz recovered from these and/or on account of
item (b), can, however, be recoverad from ordmar) ‘terminal/death'death-cum-retirement gratuity’
which are not subject to the Pairsions Act, 1871, Tt is permissible to make recovery of Government
dues from the ordinary/terminal dn.‘m,bc‘uh mm -retirement gratuity duc even without obtaining for
liis consent, or without obtaining the consent of the members of his fﬂﬂx]‘ m the casc of a decrased Di
Railway scrvant. § |
(ii1) Sanction 1o pensionary benelits shouid not claved pending recovery ol any outstanding :
Government dues  Wat the tine of sapction any duees remizin unassessed and unealized, the follow. i
. 5 :
ing courses should be adopted - : !
_ (1) In respect of the ducs as mentioned in item {a) of sub-para (i) above.—A suitable cash !
deposit may be tuken from the Railway servant or only <uch portion of the death-cum-retirement !
gratuity as may be considered suflicient moy be held over till the outstanding dues are 2ssessed and j
adjusted. ; {
(b) In respect of the dues as F\L‘"l‘ml"d in item (bh) of sub-para (i) above.—(1) The retiringf cla
t Railway servant may be asked to furnish a surety of @ seitehle permanent Railway servant. If the ser
, surety furnished by him is found acceptable, the payment of his pension or gratuity or his ]ast clam: mg¢
¥ i for pay, etc., and the issue of lust pay ceruificate should not be .\'lhhc‘( ; i
- i The surcty should be required to sign a bond in Ferm No. 22. ; |
N g . s : ~ . Wi
/\/ (2) If the retiving Railway servant is unable or unwilling to furnish a surety, then actiop i
\,, ) should be taken as in (a) of this sub-para above, s i
i
(3) The dut]mr-u sanctioning pension in cach case shall be competent to accept the suret) i
bond in Form No. 22 on behalf of the President. ; 2 4
. § ni
() In respect of the dues as mentioned in item (() of sub-para (i) above.— Quasi Governmer ql
and non-Government dues, wdx as amounts payable by a Railweay servant to Consumer Co-operativ J
Societics/Consumer C z.dn Socicties or the dues paveble Io an: “'wrk mous organization by a Raiwa 31

servant \\m‘c on deputn ‘ be reoovered from ihe LL. ceme-retirement gmtul'v which h
become payuble to the retizine Railway s vant provided he gives his consent for doing so in Wﬂ'h

1o the administiiaon.
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(iv) Jn all cases referred to in (@) and (b) ol sub-para (i) it is desirable that the amounts which
the retiring Railway servants are asked to deposit or those which are withheld from the gratuity payable
to them are not disproportionately large and that such awounts are not withheld or the suretics
furnished are not bound over for unduly long pericds.  To that end the following principles should
be observed by ail the concerned authoritics :—

-
i e
g
/
!
¥

(a) The cash depostt to be taken or the amount ol gratunty to be withheld should not exceed ©

the estimated amount of the outstanding dues plus 25 per cent thereof, In cases where it is not pos-
sible to estimate the approximate amount recoverable from the retired Raitway servant, the deposit
to be taken or the portion of gratuity to be withheld should be limited to 10 per cent of the amount of
death-cum-retirement gratuity or Rs, 1,0G0, whichever is less.

(b) Efforts should be made to assess and adjust the recoverable dues within a period of
3 months from the date of retirement of the Railway servant concerned. In any casc, it should be
presumed that there is no claim aszainst a Railway servant if none is made after his retirement within
the period indicated below- -
15 months, if comnercial debits are involved - und
6 months, if commercial debits are not involved.
In respect of dues on account of rent etc., of Government accommodation, the period of
15 months/6 months shall reckon from the date of retirement of the employee or the date of vacation

or surety or gratuity withli=id Tor Govermment Tueswill be released.  However, the dues themselves
will not lapse and will be recoverable through legal procedure.

t f  Note—The time limit of 13 months and 6 maonthe reforred (5 abo Aot 4y o cuses where Ginalisation of

q u‘lls(;\ndmg dues is delayed by emiplovee’'s own action . ¢. Iitigatton launched against the Gover nient ele,

1"
Pl 1

(¢} In order to cnsure that ditliculties do not arise in observing the procedure indicated in
sub-clause (b) above, action should be taken in the following directions :

(1) every Railway servant should be infornied of the outstanding Govermment dues (except
Commercial debits) once a year within three months of the close of the financial
year ;

(2) it should be brought to the notice of all Railway servants that it would be in their own
mterest to vacate the Government accommodation immediately after their retire-
ment as any delay in vacating the same, may result in delays in settlement of their
pensions.

In the case of employecs in occupation of C. P. W. D. accommodation, the application

for the issue of ‘ No Demand Certificate’ from the Directorate of Estates should be sent to the
Directorate one vear before the date of retirement of the employee concerned.

(3) steps should be taken to see that there is no loss to Government on account of negli-
gence on the part of the officials concerned with mntimating and progressing of
demands. The officials concerned shall be liable to disciplinary action in not

assessing the Government dues in time and the question whether the recovery of

the irrecoverable amount should be waived or the recovary made from the officials
held responsible for not assessing the Governmient dues in Gme should be consiclered
On metits.

(v) Para 313 cannot be utilized to recover any amount on account of items (a), (b) and (¢) of
clause (i) from any pensionary benefits of a Railway servant.  The fuilure or refusal of a Railway
servant to make good any pecuniary loss suffered by the Governnment/Government dues/mon-Govern-
ment dues cannot also be deemed to be misconduct within the meaning of Rule 319,

(1) As soon as procecdings of the nature referred to in Rule 315 e wsttuted, the authority
which institutes the proceedings should without delav intimate the fuct 1o the Accounts Officer. 8

v . - . -~ -
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rnment accommodation, whichever is later. "After the lupse of this period the cash deposii
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Subt- Draft para - lon-recCvery cf damaced from
"railwav emplovee for nnauthorised occupation

etter ﬁo.was/EVP/TF/Sett/Audit/O?/l

» e ad it ed lebttor
3 IS4 . 8 | A& . L,
information

Sy S Belelhs ~y Sy - ' T E 8 I S &
; shri Chhagan Jiva, Chargeman 'B° ©Of LVE

2. 31.12.89 AN on superannuatlicul,

Railway Cuartex 10, 326/2 type I asseszed rent Ree32x4
Re, 128/~

4, Period of retention ¢f Rly.quarter
granted by CuWt AII vide hisg letter
9.1.99 on pavment of normal rent.

5. Ne recovery hag been made since date of retirement i.e. Dec.89,

QLI

The amount cf recovery has been worked out to be reccvered
which 1g as undexr =

The recovery towards rent to be recovered from DCRG.

b
e

Rs.810/~ dif ference of rent from 1,7.87 to 231,12.89

f.€4 30 months 30 x 27 = @.81'\/— as per
DRM (W) BW 's No.M.488/42 of 23.3.90,

11) m.128/- rent @ ncrmal rate cf Re.32/- trom 1.1.90 to
26.4,90 i.e. 4 months, '

R, 617,790 x 32 = n,19766,4C damage charges from 1,5,¢
to 31.10,92 i.e. 30 monthes for
unauthorised cccupation of
Rly. guarter Plinth area 41,18
sq.m. x 15 = 617,70 per month

] -

o0

|
e
lele
Nt

Rs, 20704 .40 upto 31,12.92,

6. No action as the matter is with judic

=

ia
CAT ADI and its £inal out come ig awaited.

Thiec ig for yeur information and further necessary action.




