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JUDGEMENT 

IN 	Dated 2q March 2000 

O • A. /14/1991 
with NA/67/92 

Per Hon'ble Mr. V. RamakriShflafl, Vice Chairman: 

M.A.,'67/92 is allowed. 
The applicant a Stenographer in the Railways 

has approached the Tribunal seeking a dIrection 

that his pay should he stepped up at par with 

his junior Shri George Kutty and he should be 

given consequential benefits and arrears. 

2. 	We have heard Mr. K.K.Shah for the applicant 

and have also gone through the materials on record. 

IM 
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3, 	The applicant joined the Railways as Typist 

in 1972. He claims that he was senior to George 

Kutty who was also potted as Typist. His 

name is at Sr,No,251 whereas it was Sr.No.302 in 

the Case of George Kutty. He says that he also 

joined some months earlier to Kutty. The applicant 

was promoted as Steno, in the scale 330-560 by 

D.R.M. Rajkot as per his memorandum of 9.10.1980. 

George Kutty his junior was given ad hoc promotion 

in the scale 330-560 on 26,5,1977. The applicant 

says that he was not aware of such ad hoc promotion. 

There is also an allegation that even thowh he had 

asked for being considered for the post of 330-560 

earlier, he was not called for selection in the 

year 1975 and as he was posted in Survey and 

Construction department he was not called whereas 

persons who are on the eetablishment side of 

the RajkotDivision were called for the selection. 

, 	The applicant was promoted to the scale of 

33-560 on ad hoc basis by Memo, dated 9.10.80. 

Both the applicant and Kutty were promoted to 
(revised scale (Rs.12002040) 

the scale of P.330-560 L on regular basis in 1994. 
As Kutty was drawing pay in the scale of 

R.1200-2040 from an earlier date on ad hoc basis 

his pay on regular promotion to that scale was 

fixed at a higher level than that of the applicant. 
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arid the applicant has claimed tt-at his pay also 

should be stepped up at par with Kutty. 

Nr, K.K.Shah for the applicant says that 

the applicant has made a clear averment that he is 

senior to Kutty when he joined as Typist. The 

applicant was senior to Kutty at the level of Typist 

and he refers to para 6.4 and contends that both 

were selected for the post of Stenographer in the 

scale of Rs,330_560 on the basis of selection held 

in 1984. According to him as per the seniority 

list, the applicant is shown as senior to Kutty. 

He says that the stand of the Railways in this 

regard is not consistent as in para 4 of the reply 

statement the respondents have stated that even 

though the applicant was senior to Kutty in 1975 

position was reversed in the year 1984, Nr, Shah 

says that nothing has been produced by the Railways 

in support of their contention and his stand that 

he is senior to Kutty should be accepted. He brings 

out that Kutty has drawn more pay in the scale 

330-560 as he had started working in the higher ' 
scale an earlier period on ad hoc basis. When there 

I 

was an appointment at the higher level to the scale 

of Rs.330560 it was incumbenton the part of 

the respondents to have preferred the senior-most 

for such ad hoc promotion instead of a junior. 

He refers in this connection to a circular of the 
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Railways dated 11.8.1980 which brings out that the 

Railway Board has always held that the senior-most 

person available in the unit should normally be 

promoted on ad hoc basis and that such ad hoc arrange-

nient should not be allowed to continue for long 

periods, Mr. Shah says that the action of the depart-

ment in giving ad hoc promotion to Kutty in 1977 

over-looking the applicant's claim is not in order 

and as the applicant is senior to Kutty his pay should 

be stepped up. He says that failure to do so would 

amount to violation of Articles 14 and 16 of the 

Constitution of India, 

4. 	Mr. Shevde for the respondents resists the O.A. 

He says that it is not quite clear as to what 

the applicant wants He refers to the reply state-

ment of the Railways stating that the applicant 

and Kutty were in different seniority units. He 

also states that the Railway Board circular that 

ad hoc promotion be given to the senior-most person 

does not automatically mean that o-y the applicant 

has got right for Stepping u 	t par with the Junir-r. 

He says that the conditicns laid down for Steppir/ 

up of pay have not been satisfied in the present 

case and the applicant is not entitled to the relief 

sought for, Mr. Shevde also states that the applicant 

---6 
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has filed the O.A. in 1991 and the same cannot be 

entertained as it is barred by limitation. 

5.e have carefully considered the rival 

contentions. The stepping up is claimed in 

the present case essentially on the ground that 

Kutty is junior to the applicant and has drawn more 

pay in the scale of R.330-560 (revised scale 

R2.1200-2040) 	It is also Contended in the O.A. 

that the action of the respondents is contrary t 

the provisions of F.R. 22-C and Rule 2018 of the 

Indian Railway Establishment Code, 

So far as the seniority of the applicant is 

concerned, there is some Controversey. The Railways 

have admitted that the applicant was senior at the 

level of Typist to Kutty. But in the reply statement 

the respondents have stated that the applicant 

was posted as Stenographer in the scale of 

h.330-560 w.e.f. 26,11.80 and posted in the office 

of the Executive Engineer, Jamnagar in the 

Construction Department whereas Kutty was promoted 

to the post of Stenographer in the scale 330-560 

purely ad hock basis from 27,577 in the Rajkot 

Division. They claim that both are working in 

different units and far away from each other.However 

there is no specific answer to the point raised in 

pare 6.4 of the O.A. that as per the seniority list 
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of Stenorraphers circulated through letter dated 

11.4.84-Annexure -3- the applicant is shown as 

senior to Kutty. We also find from the letter dated 

29.6.1989 as at Annexure A-17 which rejects the 

applicant's request for stepping up, there is no 

mention that Kutty belongs to a different senicrity 

unit. 

The question then arises as to whether 

the applicant would be entitled to stepping up 

of pay even if it is held that he is senior to 

Kutty. Mr. Shah has argued that he has such a 

right and denial of such a right would be violative 

of Articles 14 and 16 of the Constitution of India. 

The so-called anomaly of Kutty drawing more 

pay has arisen because Kutty started drawing more  

pay in the scale of P:.330-560 from 1977 whereas the 

applicant came to that scale even on ad hoc basis 

only in 1980. The officiaticn of Kutty was ux 

ad hoc and in accordance with Rule F.R. 26, the 

service rendered by Kutty in the higher scale 

counted for increments when he was regularly 

appointed to that scale, Since Kutty had been 

appointed on ad hoc basis about three years earlier, 

he got additional increments and he was thus 

drawing more paN7 than the applicant. There is a 



statement that the railways is at fault in giving 

Kutty ad hoc officiation in the higher scale in 1977 

ignoring the applicant who w is senior. Tere is also 

a mention that some Typists were called for 

selection in the year 1975 and the applicant did 

not take the selection and he alleges that only 

persons who are in the Establishment side of the 

Rajkot Division were called. Whatever may be the 

merit of the allegation, the fact remains that all 

these happened in 1975 and 1977 whereas the present 

O.A. has been filed in 1990. The applicant cannot now 

question the ad hoc promotion of Kutty in 1977 

when he himself got such promotion only in 1980. 

6. The circumstances in which the pay of 

a senior could be stepped up when on promotion he 

draws less pay than his junior has been dealt with 

in° nuniber of Govt.of India orders, We rnayrefer in 

this connection to the Govt.of India, Ministry of 

Finance O.M. dated 4th February 1966, Note 9 below 

Rule 7 of C.C.S. (R.p,) Rules 1997, Ministry of 

Finance U.N. dated 16th June 1989, Department of 

Personnel O.M. dated 15th February 1983 etc. etc. 

These are contained as Government of India Order 

No.22 below F.R. 22 in Swarnys Compilation of F,Rs 

/ 	 and S,Rs, 14th Edition. They lay down the conditions 
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for stepping up of pay. It has been urged by 

the applicant that refusal to step up his pay is 

in violation of provisionS of F.R. 22-C. The 

circumstances in which the pay can be stepped up 

are given in Govereflt of India orders below 

F,R.22-C1preSefltly F.R. 22 I (a) (1) and are 

contained in the Ministry of Finance O.M. dated 

4th Febniary 1966. It stipulates certain conditions 

before stepping up is permissible. These are:- 

to 

re:- 

" 	(a) Both the junior and senior officers should 
belong to the same cadre and the posts in which 
they have been promoted or appointed should be 
identical and inthe same cadre; 

The scales of pay of the lower and higher 
posts in which they are entitled to draw pay 
should be identical; 

The aoomaly should be directly as a result 
of the arplication of FR 22-C. For example, if 
even in the lower post the junior officer draws 
from time to time a higher rate of pay than the 
senior by virtue of grant of advance increments, 
the above provisions will not be invoked to step 
up the pay of the senior officer. " 

In the present case 1the so-called 

anomaly has arisen because Kutty was drawing pay 

in the hi
14 	

gher scale on ad hoc basis from an 

earlier date than the applicant and it is not on 
account of the operation of FOR 

22.ç1 
The ul1 
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Stepping up can be made only on the basis of a 

legal right. We may refer to the Head Notes in 

this regard:- 

" (A) Pay- Stepping up of- Stepping up can be 
granted only where there is a provision in law 

in that behalf, and only in accordance with that. 

Pay- Stepping up of- A claim for stepping up 
can be made only on the basis of a legal right 
and not on pervasive notions of ecuitY or equality, 
unrelated to the context of statutory law. 

Pay- Stepping up of- Every claim must be 
based on an enforceable legal right- A right 
arises by conferment and not by comparison. (Para 5 

pay_Stepping up of- Held a jurisdiction in 

equity does not Inhere in the Tribunal. (Para 5) 

Constitution of India, Article 14- Pay-
Stepping up of- If wrong fixation of pay in the 

juflior is to bring 	case of ajsenior by applying the principle/ of 

about a correspond- 	
equality- Held that would be an instance using 

ing fixation in the 	Article 14 to perpetuate illegality. 
	(63nA-), 

case of a Pay-Stepping up of- If a senior is denied 
what he is entitled to get, he must challenge 
that denial or that preferment extended to a 
Junior- Without challenging the wrong, he cannot 
claim a remedy from a wrong- He cannot acquiesce 
aim x1R in a wrong, and make a gain from that wrong 
by a comparison. (Para 7)." 

In the Judgement Order 

the Full Bench has observed as follows:- 

11 	 The two questions that come into focus are: 

What are the circumstances under which 
stepping up can be a11Qwe 1  

What is the basis 
can be Cla1medIon which Stepping up 

/ 

In 
Para 10 of this order it has answered these questj05 as 
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Stepring up can be granted only where 
there is a Drovision in law in that behalf, 
and only in accordance with that; and 

a claim for stepping up can be made only 
on the basis of a legal right and not on 
pervasive notions of equity or equality, 
unrelated to the context of statutory 
law". 

In the present case there is no legal 

provision of' statutory rule which gVes the 

aplicant the right for stepping up of pay. 

Stepping up of pay can be done in line of instruc-

tions which are recorded as Government of India 

orders below F.R.22C and the applicant 

does not fulfil the conditions laid down therein. 

We may also mention that the Hon'ble 

Supreme Court has gone into the question as to the 

circumstances in which the stepiing up can be 

allowed in the case of Union of India vs. R.  

Swaminathan 1999 (1) SLJ 102. The Apex Court 

has referred to the pvisions of Finance Ministry's 

C.M. dated 4th July 1966. It has also taken 

into account the O.M. from the Department of Perso- 

nnel and Training dated 4.1193 which inter alia 

says that increased pay drawn by a junior either 

due to ad hoc officiation/regular Service rendered 

in the higher post for periods earlier than the 

senior cannot be an anomaly in the strict sense 

of the term. The Supreme Court also refers to 

the O.M. dated 4.11.93 which clarifies the 

instances where stepping up cannot be 	It 

says that stepping up cannot be done as an 

--12 
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automatic right. 

We may refer to the Head Note:- 

11 	 i!ead Note: 

FR 22 (1) (a) (i), Proviso to FR 22, Stepping up, Local 	motions- Respondents though senior 
were drawing lesser pay on promotjon_ CAT allowed 
stepping up- Stepping up is permissible only for 
3 Cofldjtjog given in the rule- In this case 
juniors had officiated in higher post from time 
to time on local basis and on final prorrotjon 
increments for such local promotions got them the 
!no higher pay- Held this is not an anomaly and does 
not attract stepping up- Hence appeal allowed. 

(Para 10/11) r 	
It would thus be clear that merely because 

the junior had officiated in the higher post on 

local basis and on his promotion gets higher pay 

in that scale on account of increment would not 

entitle the senior to have his pay stepped up. The 

present case is squarely covered by the decision 

of the Hon'hle Supreme Court in Swaminathan's case 

referred to supra. 

7. 	In the light of the foregoing discussion 

we hold that the applicant is not entitled to the 

relief sought for. The O.A. IS dismissed with 

no orders as to costs. 	 - 

(A.S,Sangi-iavj) 
F ember (J) 	 (V.Ramalcrjshnan) 

pm 


