IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

O.A. No
—_— _7203/91
T.A. No. /

DATE OF DECISION_S -5 — 1919

Shri Mohmed Arif Hiysanbhai Belim Ppetitioner

Mr .B.B.Gogia Advocate for the Petitioner(s)
Versus
Unkon of India & others Respondent
Mr .,Akil Kureshi Advocate for the Respondent(s)
CORAM
The Hon’ble Mr. V.R_dhakrishnan Member (A)
The Hon’ble Dr .R.K.Saxena Memver (J)

Whether Reporters of local papers may be allowed to see the Judgement ¢ ‘(Vﬁ

To be referred to the Reporter or not ? /

Whether their Lordships wish to see the fair copy of the Judgement N

Whether it needs to be circulated to other Benches of the Tribunal ? O
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Mohmed Arif Hasambhai Belim

Kumbharwada Main Road,

Near Alka Masjid,

14, Kumbharwada Corner,

Rajkot. ' Applicant

Advocate Mr, B.B. Gogia

vVersus

1. Union of India
Through: Its Secretary
Telecom. Denartment
Government of India,
New Celhi

2. Shri N.A. Chauhan or his
successor in the offiee,
Central Industrail Tribunal
Multi-storeyed Building
Lal Darwaja
Ahmedabad.

3. Secretary
Ministry of Labour
Government of India,
New Delhi

4, Asst. Enginreer Phones
External (East),
Income Tax Buildings,

Rajkot, Respord ents
Advocate Mr, Akil Kureshi
{
JUDGMENT
In Date: 5-5-Ay
0.A. 203/ 1991
Per Hon'ble Dr. R.K. Saxena Merber (J)

This application has been presented by
Shri Mohmed Arif Hasambhai Belim challenging the award dated 4-10-90
Central Industrial Tribunal, Ahmedabad whereby relieving the applicant
from service without pavment of retrenchment compensation, was held

illegal; and one year's pay in place of reinstatement, was allowed to
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be paid as compensatione

2e Briefly stated the facts of the case
are that Shri Mohmed Arif Hasambhai Belim had joined
as casual labourer in Telecommunicationg Department
at Rajkot on 01-09-1986,and thereafter his services
were termintated with effect from fore-noon  of
31st July, 1987/before-noon of 1st August,1987 vide
order dated 01-07-1987. The applicant had worked in
the said department for 298 days in the year 1986-87
starting from September 1986 to July 1987. In
support of it,the copies of the certificate Annexure
A~-1 which runs in four pages, have been filed. The
contention of the applicant is also to the effect
that the respondent No.4 violated section 25 F of
the Industrial Disputes Act,1947 in as much as

that compensation which was obligatory to be paid
at the time of retrenchment, was not paide The

order of termination being illegal’was challenged
before the Industrial Tribunal which held the order
illegal but at the same time reinstatement was not
ordered and,therefore,this application before the

Tribunal was movede

3. On behalf of the respondents,Shri H.X.Ambani

AeE. (Legal), has filed counter-reply in which it
was pleaded that the applicant was engaged as
casual labourer for specific work of laying the

)
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under-ground cables. It was admitted that the

applicant was continued during that period from

September 1986 to March 1987 and during that period,
the total number of working days were 207 which
included weekly off days. There were 28 days on
which no wages were paid and on their exclusion ’
the total number of working days comegto 1739 only.
\ Similarly, in the year 1987-88 the total working
days were 117 and after excluding weekly off days,
the number of which was 16,the net working days
were 101 only. It was,therefore,contended that the
applicant had not completed 240 days in any of the
financial year. It was further contended that the
notice of one month 5 as required,was given on
01-07-1987 informing that the applicant would not
be engaged after 01-08-1987. So farjié; question
of compensation is concerned, the applicant is
denied to be entitled because the total number of

working days were less than 240 dayse

46 The applicant filed rejoinder affidavyit
in which the points raised by the respondents were
contradicted and it was specifically aveﬁ%d that the

applicant had completed the period of 240 dayse

Be We have heard the learned counsel for
the applicant and the respondents. There is no

dispute that the applicant was engaged as a casual
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labourer and he started doing work in the said capacity
from September 1986 and continued working in the same
capacity till July 1987. This fact finds corroboration
not onlf from Annexure A-1 filed by the applicant but
also from the counter-affidavit filed on behalf of the
respondents. The contention of the respondents is that
the applicant had not completed 240 days in one financial
year. Before we deal with this argument,it would be
necessary to go through the requirement of Section 25 F
of the Industrial Disputes Act,1947. The Section reads

as follow :

25 F. Conditions precedent to retrenchment 1
of workmen- No workman employed in any industry |
who has been in continuous service for not

less than one year under an employer shall

be retrenched by that employer until.—

(a) the workman has been given one
month's notice in writing indicating
the reasons for reteenchment and
the period of notice has expired,

| or the workman has been paid in
lieu of such notice, wages for
the period of the notice;

(b) the workman has been paid, at
the time¢ of retrenchment,
compensation which shall be
equivalent to fifteen days
average pay ( for every completed
year of continuous service )
or any part thereof 1in excess
of six months ; and
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6
(c) notice in the prescribed marner is
gserved on the appropriate Government
(or such authority as may be speci-
-fied by the aporopriate Government
by notification in the Official
Gazette)
B The perusal of Section 25 F quoted above makes it

clear tht the workman should remain employed in continuous
service for not less than one year under the employer, and
if this period is completed,the said workman cannot be

retrenched unless one month's notice in writing indicating

ey

the reasons for retrenchment,has been given and the period

of notice has expired or in lieu thereof,wages for the

period of notice had been given. The second condition is

that the workman should be paid at the time of retrenchment
compensation which shall be eqguivalent to 15 cays average pay.
The term tontinuous service'has been defined under section
25 B (2) (a) of the Act and continuous service for a period
of one year means 240 days. It nowhere,says that the workman
should complete 240 days in financial year. Th&e year shall
be counted from the date the workman was engaged.The
Department of Telecommunication has issued the copies of

wt,w-uu_
Annex. A-l ans filed by the applicant in which coéntinuous work-
M}/

-ing days start, Zrom September 19856 to July 1987, have been

givenzand their aggregate comes to 290 days. It is true that

it has becen averred on behalf of the respondents in the
counter affidavit that the off days have ndt Dbeen
excluded ; and if thev are excluded the total nurlber

of days comes to 179 only. It is not clear -
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ds To what is the basis of calculating 179 days particularly

when the certificate issued by the Department mentioned
237 days from Septemebr 1986 to April 1987, 31 days in Mavy, '87"
30 days in June 1987 and 26 days in July 1987, the total of
which is 298 days. In the light of this documentary evidence
filed by the applicant and which is given by nobody else

but by the Department itself, it is clear that the applicant

had worked for more than 240 days in a yvear and thus the

provision of Section 25-F of Industrial Disputes Act, 1947

is very much attracted. The same view was taken by the

Industrial Tribunal.

7. The next question arises if the workman had worked

for more than 240 days and retrenchment compensation has not
been paid tO him, whether the workman may be ordered to be
paid cOmpensatioh in place of his being reinstated. The

The Industrial Tribunal in the impugned order adopted

the way ©of awarding compensation egquivalent to one vear's
salary than reinstating him on the ground that the retrenchment
compensation was not paid by the Department on mistaken

belief that it was nct payablg;anﬁ that the applicant was only
a daily wager and, therzfore, it was decided to pav compen-—
-sation. The learned Counsel for the applicant vehemently
argued that the order of payment Of commensation in place
of reinstatement was illegal particularly when violation of
Section 25-F of the Act was established and held by the

4

Industrial Tribunal as well. The reliance has been placed
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on the decision in the case of M.P., Ramamandi Vs. Gujarat State

Warehousing Corporation 1985 GLH 421 in which it was helé that

as the preconcitions of valid retrenchment have not been satisfied,

s 9 i .
the termination of serv1cer§b initjo wes void.In this case reliance

was placed on the decisions in the cases of Mohanlal Vs. The Manage-

-ment of M/s. Bharat Electronics Ltd. AIR 1981 SC 1253 and The

Management of Karnataka State Road Transport Corporation, Banglore

Vs. M. Boraiah and Another AIR 1983 SC 1320.

8. In view of the facts mentione¢ above and the law discussed
earlier, it iS quite clear that the order of termiration of the
service of the applicant was passed ignoring the compliance of
Section 25 F of the AcCt., The Counsel for the aponlicant argued

that once the order of termination of service is held illegal, there
remains no other way but to reinstate the applicant in service with
full back-wages. It is further averred that the Industrial Tribunal
was in error in allowing compensation to the apnlicant by way

of only one year's salary., We have given our considerable

thought tO this problem. It is not necessary that in all cases

of violation of Section 25 F of the Act, the reinstatement of

the emoloyee should be ordered with full back-wages. The

Hon'ble Supreme Court in the case of Rollston John Vs. Central

Industrial Tribunal cum Labour Court and others, AIR 1994 Sc 131

held that over staying of leave period without propver explanatiom
by the employee anc termination of his services without
following the procedure under Section 25 F of the Act

amounted| retrenchment which was not wvalid. Their -
—
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Lordships of Supreme Court had not allowed reinstatement
but granted compensation of Rse 50,000/=, It is,therefore,
clear that if the maridate of Section 25 F of the Act
has not been complied with, the compensation in place
of reinstatement may be awarded. The Industrial Tribunal
in the matter awarded compensation equivalent to one
year's salary to the applicant. The compensation must
be such as may commensurate with the earining of the
employee. By way of reinstatement from the date of

the order of termination and with back-wages he would
have got much more than what was actually awarded.
However, looking to the facts and circumstances of the
case and also to meet the ends of justice.if‘would be
proper if the applicant is ordered to be reinstated

along with 50 % back-wagese.

9. The case is disposed of accordinglye

No order as to ¢Ostse

S s
( DreReKeSaxena ) ( VerRadhakrishnan )
Member (J) Member (A)

*AS*
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. ’ T D.NO. 1124/94/SEC.XV
S‘ o€ :_/—‘ SUPREME COURYL us I3 J.J.L“,
NZW DETHI-110 001,
DATED 218t Qetobex,1995
From:
Assistant Reﬁ1strar,
Supreme Court of India.
To
The Registrar .
Cent rﬁ Admin E.St rative Tribunal,
Ahmedabad Bench,
Ahmedabad., )
CIVIL APPEAL NO. 9460 OF 1995
(Sogix towerx CAT No. 0.4, 203/97)
Asstt.Engineer Phones,Rajkot *»+fppellant
Versus
Mohd.Arif Hagambhai Belim snd Ors, .. -Respondent
ST,

I am directed to transmit herewith under ule 6 of
Order XIII of the Supreme Court Rules, 1966, a certified
igned

cOpy of the RXRSRHHOrder of this Court dated the 12th
00to§9r,1995

_in the appeal above-mentioned, Certifieg
Copy of the Decree and the original Records, if unJ, in
the aforesaid matter will be sent in due cpurse,

Please acknowledge receipt,

-~
{ﬂ&')/ f"é"v‘p\,)C‘L—«l I"))Q&yx :’_

Yours faithfullv

¢ » e ble \( e C p,&w O \F’\ gu\\!j\l\ -

@ Feriot- v Reoll-oyems Shvan | erttann Lo (i ASSISTANT ‘L;_')GIS’JR;—'R
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&
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Cem /Ieyto be true copy

IN THE SUBREME COURT OF IN mss'stant Reglstrar(!udl)

I PY4

. o 2l ‘ 4} 1%‘
CIVIL APFPELLATE JURISDICTI ] Supremegu o of ndia
O e

CLVIL LPPEAL KO, 14 o OF__1995.
Arising out of S.L.P, No., 15512/94) 3 88‘%
Asst., Engineer Phones, Rajkot e Appellant

- Versus =
Mohd. Arif Hasanbhai Belim & Ors, es: Respondentie

CEDER

Leave granted,

After hearing learned counsel for the parties
we dispose of this appeal, mod*fying the impugned
order by directing the appedlant to pay to respondent
No.1 two years' salary on the bais of szlary or emoluments
he was receiving at the time of termination of his service.
Besides such payment, the respondent will be re-instated in
Service as a casual labour. Such payment of back wages will
have to be made within a period of eight weeks from+t oday.
The appeal is disposed of accordirgly,

Sd/-

.Q..O.Q.OQQQCOOQOJO

(S.B. MAJMUDAR)

New Delhi
October 12,1995
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L. No 1124/94/5ec.a¥,
“d All communications should be
@ | addressed to the Registrar.

" Y Supreme Court, by designation. SUPREME COURT
NOT by name

Telegraphic address :— INDIA a¥
"SUPREMECQ"

V4 ........................................................ * e
///<ZZ;;%;/;he Registrer(vuuicial), "y
‘ n ad Bench.

- ] ﬁentra' (Plf iml ﬂav*"ﬁw« Tribunat
Supreme Court of dnaia, A “
e e Inward ,) ’3‘3 e eevmesenessasasesesd
e L 2at \..,,,g.\]ES}..J.J.fcfS:..t....,.......,,‘,.‘E
TO0"The wegistrsr, | Qat
L~ Central Administretive Tribunal,
almecabad bench, ahmecabad,
Lo

CAVIL bbb NO,9460 OF 1995,

ASst, wngineer Phones, Kajkcot. eesirppellant,
Versus,
Mohd. aArii hasanbhel Belim « Ors, ‘ « e s REespeoncents.,
clir,
Iln continuction or this Reyistry's letter of even number
®

datea the 2lst Cctober, 1985, 1 am airected to transmit herewith
tor necessery action & certitfied copy oif the becree cateu the
12th COctoper, 1995, oi the Supreme Court in the sppeal above-
menticned,

Plesse acknowleage receipt,

Yiiii;}aithiully,

kY

for Registrar(uvucicisalj.




Sup. C. 52

IN THE SUPREME COURT OF INDIA
X ERIMRAL/CIVIL APPELLATE JURISDI{ZT@é\}tmed o be e copy

| / 1y CO‘vké(L(’W-/

3 ‘) 39 :; 2 Assistant Registrar (Judl.)
P . £ K
xxxmx xm '% L TXT X 103 Maﬁ. 'mL’

i Supr¢me Court of Indxa J

CIVIL APPrAL NU.9460 Uk 1995, . . -
(Appcal by Speciel Leave granted by thzs Court by its Crder

Gated the 12th October, 1995 in Petition for Special Leave

to Appeal(Civil) No.15512 oi 1994 from the Jvucagment and Order
ceéted the 5Sth May, 1994 oif the Central Administrative Tribunal,
Ahmedabac SBench, ahmedabac in O,&,Noc.203 or 1991).

Asst., kEngineer rhones
External (East) Income Tax
Buildings, Rajkot, Gujarat, «sefppellant,

Versus,

1. Mchmec aArif Hasambhei Belim
Kumbharwada Main Road,
Near Alka Masjid, 14, Kumbharwaca corner,
Re jkot.

2. Shri N,A.Chauhan or his successor in
the Office, Central Induscraal 1ribunal
Multi-storeyea Builcing, lLal Larwajay

#hmedabad,
3. Secretery, Ministry of Labour,

Government ol incia, New belhi,
4. Union of dnuda Through: lts Secretary

Telecom, Lepartment Government oi incia,

New belhi, e cR@sponuents,

lzth October, 1995,

CORAI S

RON® BLE M. JUSTICE GoN,RAY
BUN' bLt, Mke JUSTICE o5, B, MaJMUDAR

For the Appellant: M/s, Raju Ramechandran, Joseph Pookkatt
and aAshok Mathur, advocates,

For Respondent Neo,1s Ms, Shirin Khajuria, Advocate.

ihe #Appeal above-mentioned being called on for hearing
before this Court on the 12th cay ot Cctober, 1995, UPCN
perusing the record and hearing counsel for the appearing

parties above-mentionec, %HIS CUUKT LUTH while disposing of

/L\/ ceed/=




the appeal FasS the following ORDER:

e cispose of this appeal, modiiying the impugnec
crder by cirecting the appellant to pay to responcent
Ne.1 two years' salery on the basis of salery or
emoluments he was receiving at the time of terminetion
of his service. B3esices such payuent, the respondent
will be re-instated in service as & casual labour.
Such paviment of back wages will heve to be made within
a period cf eight weeks fram today."

AND Thls CUURT LUIH kUsTHER ORLEK that this ORBDEK
be punctuelly observed and carried into execution

oy all concerned;.

wlTheSs the Hon'ble Shri Aziz Mushabber #lwmeadi,

Chicf Justice of Incia, at the Supreme Court, New belhi,

dated this the 12th day of Cctober, 1995.

7
</ —

(NANJU GUEL)
REGISIRAR (VIGLLANCE) «

R




SUPREME COURT ‘N
SoRBIMUNAL/CIVIL APPELLATE JURISDICTION

CiVIL APPRAL NC,9460 OF 1995,

XX xBRxX XRKIAXKKX
Asst, BEngineer i;hones. Rajkot Appellant
| : : sBeitionexx
Versus
Mohd. arif Hasanbhail Belim & Ors, _Respondent s, y

. MANLS THRATIVE Thi3UNAL, édible gl SeNCH, aHMLDA BAD
(0 A, No.203 oi 1991).

DECRER LiokPOSING COF THL &PPoal

" Dated the 12+h day of Qetober, 199 5,

Ashok Mathurx,

vocate on Record for :
f the &ppellant.

rCompared with SHRI

Xxxxx Ms, Indu Malhotre,

No. of folios Advocate on Record for

Respeoncent o, l.

Lase SEALEL iN MY PRESENCE

h 41
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p Klycommunigations should C‘y ,.zi%\\ D.N°911 24/ 9L|'/ XI A O
’- "{ be” agdressed to the Registrar, R
| Supr Court, by designatio! X SUPREME COURT

NOT by name. - ‘
Telegraphic address ;— INDIA. 4
| “SUPREMECO” :
X |
a4
&
o From
; Vinod Kumar, B.A.,B.G.L.,
Assistant Registrar
0 /5 ,
- T Registrar
entral Administrative Tribunal,
Ahmedabad Bench :
shaeddpalls . Dated New Delhi, the _3Qth. September,. . T9B4 *w
» :
PETITION FOR SPECIAL LEAVE TO APPEAL (CIVIL) NO, 15512 OF 1994
§
WITH
INTERLOCUTORY APPLICATION NO, 1 3
(Application for ex-parte Stay)
. Asstt. Engineer Phones, Rajkot esssPetitioner «j
. Versus J
Mohd. Arif Hasanbhai Belim & Ors. ee e sRespondents
I am directed to forward herewith for your information
and necessary action a certified copy of the  order dated the
23rd September, 1994, of this Court, passed in the matter
above-mentioned.
Please acknowledge receipt.
Yours faithfully,
/ 5 o
5” — L—f/
ASSISTANT REGISTRAR
\
\‘ (/
L/',r,/
4 /
f P - g«”‘“":‘
N7 =
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X Sup. C. 52

." IN THE SUPREME COURT OF INDIA

WIVIL APPELLATE JURISDICTION

ETITION FOR SPECIAL LEAVE TO APPEAL (CIVIL) NO., 15512 OF 1994
EFe%IEIon under Article 136 of the Constitu%Ion of EEEIa for
Special Leave to Appeal from the judgment and order dated

5th May, 1¢S4 of Nﬁ:e Central Adminigirative Tribunal Apmedabad
Bench, Ahmedabad, in 0.A.NO, 6@3’_932,1‘391).

WITH "

INT ERLOCUTORY APPLICATION NO, 1 54176
(Zpplication for Stay With a prayer Lof an sx~parte Order)

Assistant Engineer Phones

External (East)

) Income Tax Buildings,

| Rajkot

| GUJ ARAT seesePetiticner

Versus

1 QMohmed APLif Hassmbhai Belim, Certified @ be a true copy
n oM Kumbharwada Main Road, ./
07\ o Near Alka Masjid, Vl‘\rr\(\ (‘\.W
(76' X ;‘ijg};mbharwada Cerner, 4,,1“,{ Regjstrar ;a&gj’. )
BN o o e0eces ' : .“T'f-u'l-l
QX ¥ v~ «T . Supreme Court of India
o ¥ @l e N.A.Chauhan or his up
NN successor in the office o
: Cen:iral Industrial Tribunal
3 Y Multi-storeyed Building
. Lal Darwaja
~N Ahmedabad.

3« Secretary
Ministry of Labour
Government of India,
New Delhi.

4, Unioa of India
Through Its Secretary,
Telecom Lepartmenc
Government of India,
New Delni. ssseeRespondents

23rd September, 13594

CORAM:

HON'BLE MR. JUSTIC: P, B, SAWANT
HON'BLE MR, JUSTICE G,N.RAY

For the Petitioner H M/s. R.R ;:;achand;’/ran, Sukumar Pattjoshi,
B.CeMehta and Ashok Mathur, Advecates

THE PETITION FOR 3°P:iCIAL LZAVE T0 APPEAL ALONGWITH
THE APPLICATION FOR STAY above=mentioned being called on for

ces2/=
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bearing before this Court om the 235rd day of September, 1994
UPON perusing the mpers and hearin- counsel for tae Petitioner
herein, THIS COURT while directing issue of Notice to the
respondents herein to show cause why special leave be not
granced to the petitioner herein oo appeal to this Court
sgainst the judgment and order of che Central Administrative
Tribunal above~me2£}ened, DOTH ORDSR that in the meanwhile

‘tha impugned Judgment.ﬁgfo;ger dated the 5th May, 1994 of

the Central Administrative Tribunsl, Ahmedabad Bench, Ahmedabad,
in O.A, NO, 203 of 1991 be and is hereby stayed;

AND THIS COURT DOTH FURTHER ORDER that fhisl ORDER
be punctually observed and carried into execution by all
concerned;

WITNESS the Hen'ble Shri Manepelli Narayanarge
Venkatachaliah, Chief Justice of India, at the Supreme Court,

New Delhi, dated this the 23rd day of September, 1394,

~

(Y

P
( SUBHASH MALIK )
DEPUTY REGISTRAR (JUDL.)




SUPREME COURT ' &

GRUMNMe/CIVIL APPELLATE JURISDICTION

ACPo AL (CIVIL) MO, 15512 OF 1904

Asstt, Enginecer Phones, Rajkot Petitioner
Versus
Mohd, Arif Hasahbhai Delim & Ora, Respondent ¢

M

OLOSR DIASCTING ISSUE OF
UGV CAUGE NUTICE AND GRANT ING
LLRINM STAY

day of 199 4 y
23rd B Tember, L.
°
Engrossed by SHRI Ashok Mathur
Examined by Advocate on Record for )

shie Petitioner

Compared with SHRI
No. of folioé Advocate on Record for
~ My PRESENCE
QEALED IN MY X RE

/‘/\\/\1 "
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AHMEDABAD BENCH

aApplication No, eaf2ea (e of 19

Pransfer Application No, 0ld w.Pett,No

CERIIFICATE

Certified that no further action is required
tobe taken and the case is fit for consignment to the
Record Room (Decided).

Dated: izleciay

Countersigned s -

—SBignaturk of the
ﬁii)ealing “ssigtant,

Section officer/Co officer. -\
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IN THE CENIRAL ADMINISTRAT IVE T RIBUNAL

. - AT AHMEDABAD BENCH

INDEX SHEET

CAUSE T ITIE calaca(a OF 19
NAME OF THE PARTIES MR . ™. 4.H  Reim
VERSUS
Li-0o- 7. & b,
SR NO. |DESCRIPTION OF DOCUMENTS PAGE
1. on t e 59
: 2. Rapiy e il a2
3. Rejoraces &3 v &N
Wl talissiay e b &R ;
s. Judg. odid ©3 .Cc% -}y
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CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDARAD BENCH

Sbmitted ; CeiT./JUDICIAL SECTION.
Original Petition No, 3 2073 &8 qf N
Miscellaneous Petition No,: - of o o
Shri YWwC)LWY1uJ ‘AviL khxournél@i fgc(;rn Petitioner(s,.
v
Versus,
1ﬁw¢,wx t )77}c\ A (v Respondent(s) .

124
s —e

This application has been submitted to the Tribunal hy

Shri % 53 ngﬁh

Under Section 19 of the Administrative Tribunal Act, 1985,

It has been scrutinised with reference to the points mentioned
in the check list in the light of the provisions contained in
the Adhinistrative Tribunal Act, 1985 and Central Administrative

Tribunals ( Procedure ) Rules, 1985.

The Applications has been found in order and may be given

to concerned for fixation of date.

The application has not been found in order for the reasons
indicated in the check list. The applicant may be advised toé
rectify the same within 14 days/draftvletter is placed helow

for signature. (5. (oo (py /w,

¢ - -
"‘J’)k ~ D5 x(f,; }n?(,\,,- LY /z,'*)\ﬂ

% s, ) ( Y\ res A
Asstt. 3 v Cr Ve
¥F , () L)WY V"\ - f / 3
s | ' N 3~ |
S,047) e [ C g )
DRs ()3 / - )
Y 1‘ “
- //' _
. \ ‘ ), /
l/(’ < ’h,i,&vv] /"ng‘ va Oy«,ﬁj'(; é:/')w\ ;Kw 542 ( )
C/41090/~ .‘@
7 '\\7 h p

&5 (=) : Z 1.3 4 —
S ) . (j’ (, z f } *Can e/ /
TV (5 [ 1Nt
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1.
2.

3.

ANNEXURE - I,

CENTRAL ADMINISTRATIVE TR IBUNAL
AHYEDASAD BENCH o

APPLICANT (S) Wﬂol

\'Mccp’ Al\# Héuuvnélwv' [3| i""i'

RESPONDENT(S ) \ .
IR AN 2s)

G Imde Xk G

PART ICULARS TO 3E EXAMINED : ENDORSEMENT AS TO
' RESULT OF EXAMINAT ION.

Is the application competent ? .

(A) Is the application in the
Prescribed form ?

(B) Is the application in
Paper book form 2

(C) Have prescribed number
complete sets of the
application been fi led

Y

Is the application in time ?

If not, by how many days is
it beyond time ? ;

Has sufficient cause for not
making the application in
time stated ?

Has the document of authorisation/ (
Vakalat Nama been filed ? X

Is the application*accompained\byjq,ﬁigo!;>
D.D./I.P.0. for Rs.50/-. ? Number ) |
iﬂx Of DDD'/I.P.J. tO be recorded.

Has the copy/copies of the order(s) \{ { ¢%7%§<f9xf, P
against which the application is ( %
made, been filed.,?

(a) Have the copies of the documents - —
relied upon by the applicant and \ D
mentioned in the application
been filed, ?

(b) Have the documents referred to /.
in (a) above duly attested and
numbered accordingly ?

N N

oi—é-)

“(e) Are the documents referred to Y

in (a) above neatly typed in
double space ?

Has the index of documents has been
- filed and has the paging been done

properly ?

..2..
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PARTICULARS TO 8E EXAMINED. ENDORSEMENT TO gE RESULT
OF EXAMINATION,

S v

-

Have the chronological details

of representations made and

the outcame of such represen-~ W
tation been indicated in the ’
application.?

10, Is the matter raised ihr the
application pending before
any court of law or any other
Bench of the Tribunal ?

11. Are the application/duplicate
copy/spare copies signed.?

12, Are extra copies of the appli-
cation with annexures filed.?

(a) Identical with the Original.
(b) Defective.

(c)Wanting in Annexures
No. Pafie Nos.

s e g e

-

(d)Distinctly Typed ?

13. Have full size envelopes bearing
full address of the respondents
been filed ?

14, Are the given addressed, the
registzred addressed ?

15. Do the names of the parties
stated in the copies, tally with Name(s)
WOGE those indicated in the application ?

16. Are the transations certified to be
true or supported by an affidawvit
affirming that amy they are true ?

17. Are the facts for the cases mentioned
under item No.,6 of the application ? 4 ‘

(a) Concise ?
(b) Under Distinct heads B
(c) Numbered consecutively ?

(d) Typed in double space on
.one side of the paper ?

18, Have the particulars for interim
order prayed for, stated with
reasons.?

GRC/6690/~.
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v.‘ L
o BEFORE CENTRAL ADMINISTRAT IVE TRIBUNAL
AHMEDABAD
D073
ORIGINAL APPLICATION NOs - /91
Mohmed Arif Hasambhail Belim,
Kumbharwada Main Road,
Near Alka Masjid,
14, Kumbharwada Corner,
RAJKOT $s APPLICANT
V/s
Union of India & 3 others $1 RESPONDENTS
INDEX
Sg * Details of the documents relied upon Page No,
L ]
- A 01 Application 01 = 12
o
~ 02 A/1  Copies of certificates issued by the res-
Y (Cumu) pondents in support of his working 13 - 16
q
N\o 03 af@2 Copy of letter dt.1,7,87 from DE Phones 17
04 A/3 Representation of the applicant dt.19,4,88
to the Asst,Labour Commissioner, (C)Adipur 18 - 19
\‘ 05 A/4 Letter from Respondent No,3 to Respondent )
%1.\\ ") A, No.2 dated 24th May 1989 20 - 21\
{\,}"g
EL’ v 06 a/s Award of the Industrikl Tribunal Ahmedabad 22 - 2§
~ - (Cumu) ate4,9,90 notified/published under Labour
N\ i Ministry, Govt.of India's notice dated
YotV 18¢12,1990
P e
0T Xerox eopy of the judgement of the Hon'ble 3 «Q_S)—f'
\ h‘\{.\x" High Court of Gujarat published in 1985
I (\ 7\;\\ GLH page 421
\ %\ 08 Xerox copoy oft he judgement of the Honible 35 -
Supreme Court of Indis published in 1986 LIC )
374
09 Xerox copy of t he judgement of the Hon'ble 3¢ - H3
Supreme COnurt of India publizhed in 1986
Rajkot/Ahmedabad \
. . MAHO M 21~ ‘
Datet 5 - 2._ (970 BeLir b i Adﬁ;’ﬁﬂ/b’ﬂﬂl
(APPLICANT)

For use in Tribunal's office

Date of filing

or

Date of receipt by post
Registration No,

Signature
for Reglstrar 4
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BEFORE CENTRAL ADMINISTRATIVE TRIBUNAL -

AHMEDABAD

ORIGINAL APPLICATION Nos Do /o1

Mohmed Arif Hasambhai Belim,
Aged about 27 Yrs. Occt! Unemploved,
Addresst Kumbharwada Main Road,

Near Alka Masjid,
14, Kumbharwada Corner

RAJKOT $: APPLICANT

Versus

le

26

3e

4,

Union of India,
Throught Its Secretary,
Telecom. Department,

G overnment of India,
NEW DELHI

Shri N,A,Chauhan or his
successor in the office,
Central Industrial Tribunal,
Mult{i~storeyed Buildindg,
Lal Darvaja,

Ahmedabad,

Secretary,
Ministry of Labour,
Government of India,
NEW DELHI

Asst .Engineer Phonesg

Externhl, (East),

Income Tax Buildings,

RAJKOT ¢: RESPONDENTS

DETAILS OF APPLICATION

Particulars of the o der against which the

application is made,

Award dated 4,9,1990 published by the
Ministry of Labour, Government of Indisa,
in terms of its No.I-40012/110/88-D,II
(B) dated 18,12,1°00 given by Industrial
Tribunal, Ahmedabad in the industrial
dispute between the management of Asste
Engineer Phones Maintenance Rzjkot and
Mohmed Arif H Belim over the matter of
his termination,

The avplicant declares that the subject

matter of the order against which he wants redressal

l.ltto'z

b%

N



A/l

2

is within the jurisdiction of the Tribunal,

3¢ Limitation

The applicant further declares that the
application is within the limitation period
prescribed in section 21 of the Administrative

Tribunals Act, 1985,

4, Facts of the Case

The applicant respectfully begs to submit

as underia

1) The applicant joined as a Casual Labour

in Telephone Department at Rajkot under Respon-
dent No,4 frem 1st September 1986, He continued
in the service upte 31st July 1987 and his
services were terminate? with effect from the
Afternoon of 31st July 1987 / Beforenoon of 1st
August 1987, The applicant in support of his
working in the department produces herewith xerox
coples of different certificates issued to him
by Respondent No«4 as Annexure A/1 cumulatively
in 4 pagese As can be seen from these certifi=
cates the applicant had worked for more than 240
days in the preceding 12 months from 31st July

1987,

e 03.



A/2

1i) The applicant submits that his services

were terminated without following the condit ions
precedent under Section 25(F) of the Industrial
Disputes Act by Respondent No.4 in terms his No.
A-2/CL/Selection/87-88/16 dated 1,7.1987 with
information to him that his services were no

more required on muster roll/on receipt of daily
wages as casual labour with effect from the After-
noon of 31st July 1987 i.e. from 1,8,1987. Copy
of letter dated 147.1987 from D,E«FPhones Ext1(E)
Rajkot is annexed herewith as gnnexure A/2, The
applicant submits that he was neither given one
month?s notice nor one months pay in lieu of the
notice of one month, nor retrenchment compensation
was paid at the time of termination as required
to be done before such termination under section
25(F) of the I.D¢Act., Section 25(F) of I,D, Act
is reproduced below for the ready reference of
the honourable Tribunal,

225-F Conditions precedent to retrenchment of workmen

No workman empleoyed in any industry who has
been in continuous service for not less than
one year under an empleyer shall be retrenched
by that empleoyver until -

(a) the workman has been given one month's notice
in writing indicating the reasons for retrene
chment and the period of notice has expired,
or the workman has been paid in lieu of such
notice, wages for the period of the notice?

0..0...4;



(b) the workman has been paid, at the time
of retrenchment, compensation which shall
be equivalent to fifteen Aays average pay
for every completed year of eontinucus
service or any part thereof in excess of
six monthsy and

(¢) notice in the prescribed manner is served
on the appropriate Government for such
authority as may be specified by the appro-
priate government by notification in the
official gazette,

The applicant submits that all the above three
conditions were not complied with in the matter
by Respondent No,4, Thus the applicant had no
alternative but to move the Asétstant Labour
Commissioner (Central) Adipuf, Kutch by his re-
presentation dateé 19,4,1988 with a complaint

in necessary form. Copy of the complaint dated
19,441988 is annexed herewith as Aanexure A/8,

On this the Assistant Labour Coméssioner(Central)
had arranged for conciliation proceedings, which
resulted in faillure and thus a reference was

made by Regpondent No,3 to Respondent No,2 for
its adjudication vide order dated 24,3,1988, apy

of whth is annexed herewith as Annexure A/4, The

Industrial Tribunal after hearing the parties
give the award dated 4,9,1990 and sent it to the
Government of India, Labour Ministry, who has
published the same by notice dated 18,12.1990,

A copy of the said publication notiflcation along

with award is annexed as Appexure A/S cunmulatively.
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iii) The applicant submits that the said award
of the learned judge of Industrial Tribunal has
come to the conelusion and has givén findings
that the concerned workman i.,e. the Applicant
has worked for more than 240 days in a year and
section 25(F) is not complied with and that
there has been violation of 25(H) of I, D.Act,
However, the learned Rmm¥x$¥ Central Industrial
Tribunal despite of that, has not granted the
workman the relief of reinstatement with back
wages on the grounds that he was a casual *=bour
and that whenevcr there was need he would be called,
The Centra! Industrial Tribunal has held that
it was a bonafide mistake on the part of the deptt,
in not payiag him the retrenchment ceompensations
Therefore the Industrial Tribunal giving such
reasonings has held in the order portion that the
termination of the applicant is in violation of
section 25 ¥ and thus is illegal and unjust, but
the applicant is orderedto be granted only one

vear's salary instesd of reinstatement.,

iv) The applicant submits that the decision of the
Central Industrial Tribunal not granting the appliew
cant the reinstatement with full back wages is

without jurisdiction and illegal, Int he humble

‘D”.!'.s




6
submission of the applicant the seection 25(F)
contains pre-conditions for the legal retrenche-
ment/termination, If the pre-conditions are not
complied with the termination from service is
in-effective and nulity and it is not legally
valid., It is without jurisdiction on the part
of the honourahle Centra 1 Industrial Trikunal
to refuse the reinstatement and backwages and
grant the salary of only one year in lieu of
reinstatement in spite of the fact that it holds
~that there is violation of section 25 F of I D, Act.
It is a well settled position that if there is
violation of section 25-F of I ,D,Act there is
no alternative but to reinstate the workman
with full back wages. In the present case tle
applicant had been denied both &1 irrelevant amd
erroneous reasons. The applicant relies in
support of his ® humble content ion the decision
of the honourable Gujarat High Court reperted in
1985 CLH page 421, The relevant portion is as
under? -

% Industrial Disputes Act,1947-S,25Fwcon -
- ditions precedent to retrenchment of
workmen«Those conditions are not followed
before the discharge was effected in the
present case ~ If precondition of a valid
retrenchment has not been satisfied, the
termination of service is ab iaitie veoid,
The person whose services have been termi-
natedgy must be deemed to he in continuwus
service-Held thst the respondent 4did not
follow the conditions requisite for terminating
the service of the petitioner and therefore. the
order of termination was ab initio vkide Further
held that the Labour Court was in error when it

accepted the order of termination and directed
ayment of r )
paym etrenchment compensation as only
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relief the petitioner was entitlcd to have -
Such an order of Labour Court was without
jurisdiction

v) The gpplicant also submits that the Céntral
indastrial Tribunal was also required to grant

him back wages cinge there was no plea or proof

on the part of the Respondent Np,4 that the Work
man was ga-infully employed during the period of
his unemployment. The gpplicant relies upon the
julgement of honourable Supreme Court of India
reported in 1926 Labeur INdustrial cases page 374
and 1986 (3) SIJ page 32, wherein even in the case
of small earnings during the period oi unenploy-
ment are held to be not set off agaianst back wages
and has been held that if the employee during the
forced absence due to termination order was help=~
ing his father-ihkh-law 1in his coal depot and

was living with him cannot bYe said to be gainful
employment and if that has to be said so, begging
will also be congidered as gainful employment and in
both the above referre? cases the honourable

Supreme COurt of Indiz allowed full back wagese. The
applicant thus pray that this honourable tribunal
may please be set aside fhe awagrd and te rmination
order under challenge and the respondents may
please be ordered to reinstate the applicant with

full back wagess

C....s
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The relewant portion of judgement of the
honourable Supreme Court of India reported in page
374 of 1986 Labour Industrial cases and 1986 (3)
SLJ page 32 are as given below:=—

1986 LAB I.Ce 374

Civil Appeal No.28 2386 of 1987 D/~ 27,9.84
Rajender Kumar Kindra - Appellant

V/s

Delhi Administration - Respondents

Para.21

It was next contended on behalf of the appellant

that reinstatement with full backwages awarded to

hime, Myx. P,Ke¢Jain, learned counsel for the emplover
countered urging that there is evidence to show

that the appellant was gainfully employed since the
termination of service and therefore he was not
entitled to backwages. In support of this submission
Mr.,Jain pointed out that the appellant in his cross-
examination has admitted that during his forced
absence from employment since the date of termination
of his service, he was maintaining his family b¥
helping his father-in-law, Tara Chand who owns a

coal -depot and that he and the members of his family
lived with his father-in-law and that he had no
alternative source of maintenance. If this/gainful [/is
employment, the employer can contend that the
dismissed employee in order to keep his body and

soul together had taken to begging and that would

as well be 3 gainful employment. The gross perversity
with which the employer had approached this case had
left us stunned, If the employer after an utterly
unsustalnable termination order of service wants to
deny backwages on the ground that the appellant and
the members of his family were staying with the fatler-
in-law of t he appellant as there was no alternative
source of maintenance and during this period appellant
was helping his father-in-law Tara Chand who had a
coal depot, it cannot be said that the appellant was
gainfully employed. This was the only evidence in
suppert of the submission that during his forced
absence from service he was gainfully employed, This
cannot be said to be gainful employment so as to
reject the claim for backwagese There is no evidence
on the record to show that the appellant was gainfully
employed during the period of his absence from service,
Therefore, the appellant would be entitled to full
backwages and all consequential benefits,"

1986(3) SLJ _page 29

Para 24 It was lastly submitted that several employees
must have t aken up alternatiwve employment during the
intervening period betwesen the date of the closure of the
Churchgate Divisi-n and the hearing of this appeal and

an enguiry therefore should be directed to be made into
the amounts received by them from such alternative
employment so as to set off the amounts so0 received
against the backwages and future salary payable to them,
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It is difficult to see why these eighty four
workmen should be put to further harrassment for
the wrongful act of the Company. It is possible
that rather than starve while awaiting the £inal
decision in their Complaint some of these workmen
may have taken alternative employment, The peried
which has elapsed is, hovever, too short for the
moneys received by such workmen from the alternative
employment taken by them to aggregate to amy size-
Shle amount, and it would be fair to let the work~
men te retain such amount by way of solatium for
the shock of having their services terminated, the
anxiety and agony caused, thereby and the endeavours,
perhaps often fruitless, to find alternative
employment,

Para 25, It was also submitted that most of the
workmen have already accepted the retrenchment -
compensaticn offered by the CoOmpany and cannot
receive full back wages or future salary till the
amount of such compensaticn received by them is
adjusted, Leamed Counsel for the Union has very
failure conceded that the workmen cannot retain

the retrenchment compensation and also c¢lazim full back
wages as also future salary in full and that the
gnount of retrenchment compensation received by the
workmen should be adjusted against the back wages and
future salary. There would be no difficulty in
adjusting wmpminskxkhexbyekzwszrexsriExfuakuxs= the amount
of back wages against the amount of retrenchment
compensation received by the concerned workmen but

if thereafter there is still any balance of retrench-
ment compensation remaining to the adjusted, it would
be too harsh to direct that such workmen should
continue in service and work for the CoOmpany without
receiving any salary until the bal ance of retrench-
ment compensation stands fully adjusted, and therefore, so
far as future salary is concerned, only a part of it
can be adjusted against the balance cf the retrench-
ment compensation, provided there is any such balance
left after setting off the back wages."

Sa Crounds for reljef with legal provisions

i) The order % of termination as well as the
Central Industrial Tribunal are without jurise-
dictionand wexx illegal.

ii) The award of the Industrfal Tribunal is with-
out jurisdictiocns for the reasons and grounds

state? herein above,

0..0..0.10



l N >>f>
10
D he edjies e
The applicant submits that he has no

remedies according to the statutory rules of the

Regpondents for the redressal of his grievances.

7o Matters not previously filed or pending with
any court,

The applicant further declares thét he had
not previously filed any application, wiit petit ion
or suit regarding the matter in respect of which
this application has been made, befeore any court
or any other authority or any other Bench of the
Tribunal nor any such application, wr it petition

or suit isnpending before any of them,

8. Reliefs sought

A) It may be declared that the award in
reference ITC No,.40/89 decided by the
Central Industrial Tribunal Ahmedabad at
Anpexure A/S is illegal and without
jurisdiction with further directives teo
the Respondents to treat the applicant in
continuous service from the date of his
termination with full back wages and eother

consequential benefits of continuity of

services etce.

00!00..11
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B) Aay ether better relief/reliefs as the
honourable Tfibural may deem just aand
-proper looking to the circumstaneces of
the casze may please be granted to the

applieant,

C) The eost of the petition may kindly be
graated te the applicamt frem the

respondents,

|

In view of the legal position as stated
above in para 4 it is prayed that till admission
and fianal disposal ef the matter the respondents
may kiadly be direected to permit ithe appliecant to
discharge his duties and allow him to draw the

salariese allowsnces etc.

19« In the eveat of application being seat by
registered post, it may be stated whether the appliw-
cant desires to have oral hearing at the admi.

ssion stage and if so; he shall attach a self-
addressed post czrd or imlaand letter, at which
intimation regarding the date of hearing could

be sent te him,

"NOT APPLICABLE"

PRORINARP Fl B
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11, Postal Order filed in respect of the applie
cation feeq

PU z 420181

1s Number of Imdian Pestal Order{(s) : |

2, Name of the issuing post office 3 77! Of?\n‘)' Lazey
3. Date of issue of Postal Order(s) 3 2 %\ —3) .

4, Post office at which payable : ,¥17L7c-ol_,

124 List of enclesures

1. Postal order as per para 11 above
2+ Vakalatnama

3., Documents at annexure A/1 to A/S

VERIFICAT ICN

I, Mohmed Arif Hasambhail Belim, son of
Shri Hasambhad, =ged about 27 years, working as
UNEMPLOYED AT PRESENT, resident of Rajkot do
hereby verify that the contents of paras 1 to
3 and 6 to 12 are true teo my personal knowledge
and paras ¥X¥8 4 to 5 believed to be true on
legal advice and that I have not suppressed any
material fact.
Rajkot/Ahmedabad

) RELIN rAHorAD BRIF STALAM BHAT
Datet $'_ 7 _ (9 7/

(Applicant)

Throughs
‘\‘ v bl . \/
Shri B,B.Gogia,

Advoc ate,
RAJKOT
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i s e AP et . o i K

INDIAN POSTS AND TELEGRAPHS DEPARTMENT HH

OFFICE OF THE i 7 VI SN S Ui WL L G ARG S
W ASSISTANT ENBINEER : ' ;
PHONES EXTERNAL WEST
RAJKOT-360 001,

No. A-Z/MR/C@%{W//QQ D;.t:ed at Rajkot the @ / ‘7»/198_7_

\ , ; . .
This is to certify that Shri M_W
HAS WORKED AS Casual Labour in this Sub-division On MUSTER

ROLLS as detailed below, He has been selected as Casual Labour
through Employment. Exchange,Rajkot.

SR. NAME OF S,I.PHONES. M,R.NO. MONTH  DAYS  AALC.

I Skl H H 2elim gyaz  maysy 31 13260

f Trota, B/

TOTAL WORKING DAYS Tl [gt-y one_ ol

() ( adb f\/ et LU :}/’J
ASSTT.ENGINEER PHONES

f i p s vl

*RIPa , | EXTERNAL (WEST) ,RAJKOT,
o ‘W\m@s SR S




*xxx%  DEPARTMENT 'OF TELECOMMUNICATIONS  %##ww |

e o o - - - - -

OFPLCE OF THE : A.B.PHONES External,(East),
RAJKO,
70 i 4-2/M.R./82-88/ 10

This &8 to..certify that Shri. M

- Y o e - - - -

Dated at Rajkot the 7'~ - 198,

has worked as a Casual Labour in this ‘Sub=Division on MUSTER ROLLS a8 = - detailed ‘
Pelou. B lwms boom cuiestod ne Guownl drabeur. aweush Hnpboynont Bavicnmge ) Bogiwts | ¢o |

_SL Ny,  NiNE OF 5.T.PHONES. Y Y% T I DAYS,
- . AL ! 4 ;
o'+ Shs 8422  June'87 Rt

NN
A D, B Phones, Exil (%) \ )

m‘wmmm,(mw;. \ )
RAJKOT,
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; ‘ Office of the
Ansiatunt kn

WPARTINT  OF

glnayp Phunag

5 Lxternal (Legt) ) Rajkot.

No. A~17/MR/801antiun/

nt R kot . 19y G

Peitef

l‘/-o [}

o

A

Rlvision

das worke‘ 83 & Casual Laboup in thié‘Subc

on Muste

through the. Emplyment Exohange,Hajkot.(V&

r Rolls ag shown heloy.

da

He has been selectad/not galegted

s

-

O

NVare of S elePhoneg

MeReNo. Month L Days.

Y
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o Noe 1- A-z/w /Seleonon/m-ae/ Dtds at Rajkot the 01/07/1987-

Singe, your servioce are no rore requiredonn Mustef RO L1/ Akt
c2ipt on daily wages as a Casual Labour with effeet from A/N of
'07/1987, iees frorm Datad el =16 87 and onwearda, (f«>Y<

QJS’.« ‘v'“n‘xaiﬂb‘r “"3

S
Shrl " e 80O 000 - * &« & & o -.o.o c Q‘Jg. Caﬁual Lﬂbaurb‘ ' .
~ough. T 6253 Aﬁgh.)2§237 .«»+ Rajkot. H2 is instructed to delivar ths
1@ Maro the atove mentionsd Casual Lzbour under proper P“oeipt whigh
v plaus: bke. forwarded to U/S 1rrwed1atel:y. . ;

pY to 8= DeliePhonaes Extl.(Mg
This 1la to in re
IV/60 Dvd. 2948/87.

*Rajkot for inforration plaasz,

onoe to TDM - Rajkot DO Wo. E-208/GENL/
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The Asclatant Labour comndguloner,
fcentral), Ol S.Rr.Ce pullding,

S

]

ADIPUR. (Kutch).

1. Industrioy -

Pa Area

Voo compr bbb a o

4. ouuplalnt's Agdres

Y. e o aployoe

(. AldL ooy Of
lnplovyer.

7. Nane of Assoclatlons

8. Desionation

9., Duration of
service

10. galary

1]y Datg ol
digoissal from
service.

2. tlature of
canplalnt

L A3e Noe ot caployers
PR Ln cmployoers

institurtion,

11, Datoe ol Demand

Telecommunication pepartment

Rajkot

o b Molunad A b
HHagamblial palim

Kumbh ar wada,

Main R.ad,

Near Alkaba Masjid,
14 ~Kwnbhar wada,
RAJKOT.

Auslotsnt Eogluuor

Phoneg, Bxternal
(Eilut) (j)/u o Do M,
Incany 'tax Bullding,
RAIKOT .

Ay dhove

NIL
casual Labour

Eleven Months

l1.c. September-'86 to
July-1987,

QL-OU=1ay

Tndugtrlal Dlspute

50 Iy
Q704 =19

contde. .2/=-
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Advocate

RAJKOT.

DA

1

I was given an appolntment in
September, 1986 and was

sorved wlth o lottor duted
1~-7-1987 that your gorvlco

ly torminated with hwuudiute
effect. That prior to the
dlsmissal, neither I have been

scerved wlith proper notleu

-nor puld any notleco puy or

retrenchment cuppensation
otce, henco action in rogpoct
ol dbumlaual ol wy notvico

on tho cuploycr Lu wholly 1llequl,

unfalr, unjustice, uncougtituational

agalnst thoe principal ot natural
justico and provisions of
Inaustrial Dlspute Act.. That I
have come to khow that after

my dlunissel, fresh cundldate
has Leen fnterviewed for
vocti b omont o Lho poat ol
retyenched casuul Labour, ag
then by I have been victimised.
some fresh appolntment hag

also been glven 'In dolly wagey

bagis, 1t 1s therefore, reqguested

that employer wmay be acked to
reinstate me in service with
contlnuouty ot scervice and

buck wages ana Loy ciiployor
IfixijL;; to reinstaty we Lll.uur‘vice,
then Induscrial plspute may
pluase bo UILI\:L"ml Lo buo roulsod
and proposol to make reference to
the Laocar court/rribunal for the
Gdjudication accurding to lay.

A copy ol the pemand Notilce ‘iu

O (SIX) copiecs are sent herewith.

llferidy GIE HacamBin

GE L1
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" Whether the action of the management of assistant Engineer,
phones, External ( East), Rajkot in termin:=tion of the services of
Shri mohmed irif H. balim casual labour w.e.f. 138/8? is justified?
If not, to what relief the workm:n is entitled ? :
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MOST, IMMEDTATE

’ : No. L- 40012/110/89=-D.,11(B)
Govornment of ‘India L . §
(Bharat Sarkar)
Ministry,of Lobour
"Wow Delhi, drted the’;g/{a/qc~

To

*The Secretery OO ' Lt e
Tndustrisl Tribuncl, Cujeret,
. B4, M.S. Building,
oLl Daxwede, :
Ahmedab ed ~ 380 001.

Subject: Reference (IT7C) No. 40/89 -~ Awa2d of the Industrial

mribunal, Ahmedabed in the incdustrinl disputc between

tlhio menegoment of Apntt. Engineer, Phone Maintenance
Rajkot and Mohammned Arif . Balim ovnr the matter of
'hin‘mermination - ; .

Olr,
T oam dirceted to refer to your lotter No, 15013
Adatad 135,11.90  forwerding thoroewith slx coplon of the

Aw~rd in tho rbove mentioned roforovcd (voceived on 19.11.90 )

md Lo say thet the Aword 1s in Guicrcti, but theroe are ho

arrmigamnents in the government of Indie Press for publiohing tho

Aword in Gujerati. In view of this, it is not pomsiblo to

publigh the Aword 1in Ofiticiel Gezottec. 4B you &ro awarg failure
to publish the Awerd would mmount to violation of Scction 17 of ~

tho Industrial Disputes Act, 1947. In the circumstrnces, I om
to roguost you to kindly toke gteps to publish the Awrrd in an

appropricte manner for the informatinsn of All conccrnad, go as to

M aeot the requirements of Section 17 of thc Industriel Disputes
oy

ict. A copy of the Awerd isBont hercwith for doing the nactful.

4 econfirmation regarding publicetion of the Aw~rd mey kindly be

wont to this Ministry immedistuly. Mornwhilc, copiss of the Award

being seut to the menzgemnent, union ~m1 other concerncd
nuthomitics for their information.
Mig mey kindly be treatcd as mosdt {mmediatao.
2

Yo ﬁ” faithfully,

\\L/\ 2
(£.V.B. Unny)
Deale OLficox

4. 2

o

Copy for inform

¥, The Asstt,
L‘\Jkot Lo

A}

Truc

i

g

S L Casy -
» T

snd necessiry ectisa hdth a copy of award to:
/Sngineer, Phones, Bxterna] (Raat), Income Tax Buillding,
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7 ' Ca e X+ ’ 1
;&Q. Sh, Mohmed Arif H, Balim, Kumbher Wada, Main Ro «d ,
et Near Alkaba Masjid, 14-Kumbharwadae, Rajkot -

ixxThuxBupxxxxmfxfninxnmxuniaxtan;xwaanXhix
4. The CLC(C), New Delhi.

5, The Resional Lshour Commissionar (C), Ahmednbed

Copy without a cony of award to:

L
1. The Deptt. of Telecommunicatdnn, New Delhi,

2. The Asstt. Labour Commissionar (C), Adipur (Yutch)
3. Bagudication folder.,. |
. . : ' . Pl

i (]
¥z [

' (K.V.B, Unny)-
Desk Officer

l s e————-
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Before Shri N« 4. Chauhan,
Central Industrial Tribwmak,

Ahmedabad.

Reference (LTC) No. 40489

Asegistant Fngineer,

Phones, Externzl (Fast)

RAJKOT , sessecnnss HiNOE Barly .
aND
Between their Foployees. seeevoes. Cecond Party.

Re : Whether action taken by the
Firast Party rel%ving Shri
Mohmed A¥if He Bailim from
cervice from 1-8-87 is proper

or not.

Shri Syed, Advocate for First Party in

the begining and thereafter absent.

Shri V. K. Maghru , Advocate for

Second Party.

JUDGUENT

®eo e e oo

This reference has been made to the Industrial
Tribunal , Ahmedabad by the Central Government ILabour
Secretariat, Delki, vide their order Sr. No. L-4CClp/

110/88-p-2(B) dated: 2-5-59 under the provieions of



—=(2)~=

10(1)(Dh) of the Industrial Digputes ordinance,l947
(which will be hereinafter called as ordinance of 1947)
for giving decision of the disputes between the
parties, which reference, in turn, has been referred
to ugs for trial.
Da The disputes between the parties for which
decigion is to be taken, ig such that the First Party,
Vohmed Asif Belim who was serving as an employee in
the Telephone Department of the India Government at
Rajkot, hag been relieved from service with effect
from 1-0-87, whether that king of action was just or
not ? If not, then what kind of relief this employee
is entitiled to 7
s The First party is a part of the Government
of India, and it does the work of distributing the
melephones facilities, e tc. in Rajkot.Shri Kohmed Ayif
Relim, the concerned employee ( who will be called as
the concerned employee) was serving as casual labour i~
the rate of Rshk 13-6C ps per day in this department
from September, 1986 . He was not taken in service

work from August, 1987, and hence he has arisen the

"
LI 10 RV U
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present industrial dispute.

4 The concerned employee by filing hisgs
representation vide Txhe. 9 has stated that he was
working as casual labour in the office of the Ascictant
Tngineer, Phoneg, External,[#3sterwDivicion fronm
September, 198€ to July 1S¢7 and he was peid Rs.l3.60
per diem as salary. That in the month of July, he was
informed by giving instructiae & that his services

are no lLmger required from lst of Ausust, but he was
not paid any retrenchment compencstioem. In fact,

he wasg reéuireﬁ to be wade Pcrmﬁng?i, but it wae not
done so. Tience action taken for discle rging him from
service, being illegal, he may be reinstated in

service by paying the back waces of the Aays broken .

e The second party by filing hic written statement
vide Bxh. 12, has stated that the¥lbeing no work, Shri
Belim being the casual lasbour on 4silv wages, was

relieved, 2nd he is not alsoc entitled to get

]

retrenchment compensation, hecalgse that he had not

(1

worked for 240 days in the last year.
Ge The cancerned causal labour employee has been

.9'[:'0 v
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examined vide Fx. 16 in support of his representation,
while the First Party has not given sy oral

evidence k8® xBYX XixEY =X¥ becal se the sd d First
Party has mo 3ny dispute sbout the evidence proiuced

by the concerned party for the days he has worked.

Ve The First Party 1le one of the départments

of the Government of India, but whatever the works
are being done by the First Party, the Government

of Iniia is not bound to &0 the seme according to the
provid ame of Comstl tution, and whatever the
comulsory works afe resuired to be carried out by
the State Covernment or the Government of India under
Congtitution and if such type of works are being

performed by the concerned department, then the said

department can get exemption from the ordinance of

1947, But as the department of First Party is doing
/facilities of telephones, it falls under

the activities of pxoviainngbp defination of

Industries in ordinance of 1847. Hence it includes
thercin, snd the concerned, employee-casual labour
aleo belns fallen under the defination of employers

in the provisions of rodinance, he is s8lgo included
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vhether in
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thereine. Therefore ~uection tc be

= 5

your or net keeping hin

telieving the concemed casial Ls

©

~entinued in servicer frorm 1-(-07 contravenes any -~

provigione of Crdinsnce, 1947 or met 7 Crdinarily, the

|
fic ute of the Firct Perty has been s¢ taken thet (rdinance

of 1947 Aceec not spbly tc him. But Aue to the reacsons
mentioned abcve, the employees of the Telephone Department
having been fallen under the definition of workers and

the Tele-phd_ne Department Delna algsc fzlen in defilﬂatiOD

of Industry and therefore keeping in view the provielons

PN

contained in Oridinance-1947 whether there is any’reasonablt

{

necs either in relieving the congerned eup loyee from -

cervice Or keeping him continued 1n services

& Cn the rentyzxy dccumentory evidence produced by the

e
concern ed casual labour that i+ is found explicitely

P, s S 1986
clear that he was taken up 1n.service from Septumber,

and wee reteined in eervice, mad he accordingly worked

s - G M eres L
for 237 days in Fastern regilne Thereafter he worked

‘or 3L days in May, 1987 in the Western Reglonm and

’hereafiﬁer he 'RO'I'}.CEG fOI‘ 3(’3 atS in June ﬁn Eas.tern

v o oo
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region amd heggd worked in July also in Eastern Regione.

of Asstt. FTngineer, Phones, Fxternal , and in all other
remaining days, he had worked in the Western Region as
stated above . leans® that he had worked for more than
24C days in the Western Region o7 Agstt. Frngineer,Phones,
Txdernal region uvto date 1-2-87 on which he was
relieved, . Therefore he ought to have given one months
inetruction before mak'ng him relieved, and he was also
reQuired to be paid one months retrenchment compensation
for his service of qne year under Sec. 25~F o There is
no dispute between the parties that the concerned casual
labour was relieved after giving him the instructions

on lst of July=-87 stating thet his services were not
Teouired from 1-8-27. Tt therefore can be eaidthat

he was given ene months instruction before his rel ief,

but the retrenchment compensation for one year's service
was not paid to him , @nd hence the steps taken of

relieving him in cervice from 1l-g-87, was illepal under

m

the provisiong of Sec. 25-® F of the Ordinance-~1947.
Relying on thege cir umstances, it ig submissimeof Shri
Mashru that he concerned casual labour should be

2
ooe ® [ sase
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re-ingtated in service by Paying the salary of back wages

\

According to the decision of the Supreme Court, amd
without observing the provieions of Sec. 25-F , if any

employee is relieved from cervice then he shouldbe

treated, believing that the order of his relief is ndk
issued even, and the sal 1 concerned employeec is entitiled
to be re-instated inservice in ordinary circumstances.
The submigssion of Shri Mashru is su-h that the concerned
casual labour should bte re-instated in service with the
payment of salary of back wages. But it is not possible
to coinside with this submigeion, but it is o be kept
emplcyee was a easnal

in mind here that the conc

1 e

[4)
2

labour. Te was taken up in work when the necessity
arisen, and he is given one months ins truction befo re
he was relieved. Hence actim taken for relieving from
5
gervice bonafide. It may be noted here that the working
of the Telephone Department is such that when they have
to place new line, more labourers are Tequired, and they
have to engage the labourers at that time, and after the
work ie finighed, there may be no necessity of the
labourers, =nd hence they are rel igved, If such engaged
labourers are re lieved, then the steps taken to relieve 1

them, cannot be called as malafide. In our case also,

aa s pa il s ablRE e py
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The concerned labourers were engaged for extension of

Te lophone Iine, and no sooner the work was over, the

concerned labourers were Telieved after informing them

before one month. But the Telephore Department

Q
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, Tentrenchment compensation for
one month was reauired to be paid to them, keeping in
view there one years service put by them,. The Supreme

Court has given a decision in the matter of 'State Bank

b

Tnéia Ve. N+ Smgarmani, which decision is published

0
in 4. I. R. 1976 Supreme Court Page No., 1111 wherein as
the Surendermani, the sumployeewwas not paid -

rentrenchment compensation, the orierof his glief from

H

service, was declared as illegal. But it was decided
that the retrenchment compensation wasg not psid due to

unawareness, the employee instead of granting henefit

of Te-instatement, the compensation was paid to him via

it. In our case on belief that casuwal labour is not

s
L

entitled to demand for retrenchment compensatim , he

(R

wae not paid the same, and hence oOrder of his dismigeal
is declared as illegal and improper. In view of these
circ umstances, granting the compencation to the employeed

inatead of his relief 0f re—inctatment in service, it

will be justifiable to the parties « The concerned ¥m
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employee was engaged as retailed labourer on daily wages.

he was keeping on work, ﬂhen there was work, and in this
wav the Telephone Department has acted bonafidely.

Then there was no work in the Fastern Region, then Was
given in the Western Region and when the work is finished
then he is relieved giviﬁf the instruction before one
month. Wereby it ie found that he has not been paid
Tetrenchment ¥RE coumpencatiocn. If theze circumstan ce

are taken into sccount then if the relief of the

concerned labour to re-instate him in service is granted

then 1t will be illegal.i The concerned ®8 worker has

o5

put in services of abour one year.retailed daily wages.

]
(93]

(

e was knowing that this department was engaging hinm
in cervice when there was work, and hence if he is given
order cf his re-instatement in service, then it will
be congidered not propers, In the result if the saild
worker is granted compensation for one year, then 1t

will be justifiable to both the parties. In the result

T pass the following order in this Reference.

—# ORDER i.

As the concerned worker Shri lMohmad Ari&?Belim
was relieved from service from 1-8-87 without paying
him the Tetrenchment compencation, the action not

0».10‘0.
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keeping him continued in service is decided to be
illegal , but the First Party is hereby ordered to pay
the one years compencation to the caid worker,
Instead of re-ingstatine him in the service. Besgides
this the First Party shall pay Rs. 200/= to the

concerned worker towards the cost of this Reference. :

4

~
3d/- G+ J e« Dave, S3/- Narginh Chauhan |

. )
Secretary, Central Industrial Judge,
Ahmedabad . 4= 1C-9C .,

Date: E5-10-199%0.

~#ev0cate

Pet ltion—l"’u’riter 9
3.C. Court,Rajkot.
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does not provide for a public notice.
[t merely provides [or notice to credi-
the may  he press
cribed. Rule 24 framed by the Bumbay
Iphe Court (which ;npplivr;‘ o Gujarat
state) preseribes public notice,  Ag held
by the Division  Benele (he solvency
court has discretion first (o issue
the alter
hearving him, decide the question whe-

fors In manner s

per-

wnal notice (o thehtor andd

tet or not (o issue public notice, 1t 44
not obligiatory that once insolvency petis
tion 1s acmitted, has

The Division Bench

“public notice
nerely to follow.,

clearly nepadived sueh an argument in
the foflowing words:
“We ars not Agreement with the

"
(@3¢

oliservi ion the earned tring Judge
that these provisions specilically negis
tive the court’s power o hear the deb-
tr belore issuing a public notice, as Lag
by e learned Judgpe,
However, wiil ol anything  con-
trary, express or implied, in (he ling-
wige ol Section 19 o the A [, Wi
tat the concernied court

beer thoughit
for

vy
ol insolvency
may, inoits discretion, issue a notice
o the concerned dehbtor and hear him
and 30 the court Tindy that e appli-

cllon /m‘rlm Juew doey 101 make oyt
Pro-

and i

any act ol insobvency, it iy not
with matter  further

nol

ceed the

aicle cases 0 would he necensary
lor the court o issue a public notice
mtemplated,”

7..In view of the discretion of the
trict court not to isgue public notice

hefore: hearing the  debtor the  lower
Justified
acls or in i.’\w, to reverse the order

trial

[

appellvie conrt was not o all

1§51 1=

cowrt postponing  the
i The lower
material
(llll! i( lii.‘i

e public NOLICE,

ceurt s commitied

L il'.‘g-;,-,ul;iz‘l!j.'

Ll yublic 1161 iee
crencewsty cdivectea public notice

s the debtors,

11,

~'_1".';‘.;ll': VANEEE:

SUHCCLHOS  a

cation

4

lower appellate court g quashed and
sebaside and that of (Le trial court iy
restored.,  Sinee this matier hag hecome
very old on (Le preliminary  question
the trial court iy dirceted (o dispose. of
this matter oy ('\\-n'(liliuu:;!y an pomihle
and neany case belore 500 June, 1944,
Rule made absolute ‘with cogls,

(DN Qrder aceordingly

1985 G.L.IT 421
' X GOXKU LAKRISFINAN C. J. AND
S. B. MA JMUDAR, Js
(Shi) M. P, Ramanandj
Versus

Y1y per Y raritia AN v olev o
(...nu.nat Slitl( Warchousing
tion

... Petitioner

Corpora-
.. Respondent

Special Clvil Application No. 5793 o
1981
D/ 28-3-1905%

Industeinl Disputey Act, 1947
o 25T s Conditions Precedent  tg
retrenchment of worlkmen —
Thoue conditions not foltowed e
fore (he 4!55.{'!1;&:'!1«~ was  cffected i

the present case e If Precondition of

a valid retvenchoment Loy not Leen
satisfied, {he terimintion

IO void —

of, ser-
vice 18 aly ~ The person

whose  services have been  termi-
nated, must bhe deemed to be in
CONLINVONS SEVVICE Held that the

responent ¢ not follow the cone

dition requisite for term

unatinge {he

service of the pPetitioner and there.

fore the order of termination wys
ab nitin void — Purther held ‘1

SEL N 9

AACEEA ¥4 3 1

the Labour Court was M CEEOr we
:

it pled the order % by
A pplication Drayiyg Lo
cle, se asrde the award of the  Labouy
onrt o8 Adirnedahng ith
N 810
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and directed the payment of retren-
chment compensation as the only
relief the petitioner was  entitled to
have — Such an order of Labour
Court was without jurisdiction.

Held that the termination of  the
service oft the  Petitioner-Workman was
ab initiv void and  moperative
declaration was made that  he  conti-
nued to be nserviee with all consequen-
tial benelits, munely, hack wages and other
henelits, 30 any, Gase remitted  hack o
Labour  Court to  make - appropriate
award, (Pavas 2, 8, 4)
Cases Referred :

I. Mohan Lal v. T'he Management ol

M/s. Bliwrat  Llectronics  Lid. AIR
1981 SC 1253 (Para 2)
2, Maunagement  of Karnataka  State

Road Transport Corporation, Banga-
lore vo M., Boraiah and Another, ALR
1983 SC 1520 (Para 2)
Appearances
Mr. G. M. Joshi, Advocate, for the Peti-
tioner,

Mro MoAL "Privedi, Advocate,  for the
Respondent.
PR CGOXULAKRISHNAN, C. J. :—

L "The petitioner in this Special Civil
Application has come forward with  this
Special Application under Arvticles 226
and 227 of the Coustitution ol India lor
quashing and sctting aside  the Awind
and order ol the Labour Gourt at Ahned-
Cdibad passed on 28/29  June, 1984 in
Reference LLCA No, 810 of 1971 0 the
extent that 1t does not

v

award rewstite-
ment with full back wages and all con-
sequential benelits to the petitioner and
also for issuing a writ of mandamus (o
reinstade e petitioner on his- oripinal
post with Tl back wages and with all
the consequential benelits as il0 lie L
continued in serviee throughout,

2o Mhe shiort Baes ol the coe are

that the petitioner is o worknin wily

the Gujarat State Warchousing Corpora-
tion. He was discharged from his service
by the respondent as carly as 9-3-1977
following Regulation 10 of the Gujarat
State Warchousing  Corporition
Reguliations, 1971, The Labour Court
whicl went into this question held that
the termination ovder iy quite legal and
proper, but directed  the respondent to
piy retrenchiment compensation o the
workman, "Uhe vespondent has, infer alid
contended that e petitioner  absented
himsell” for number of months  in spite
ol the fact his leave was velused by the
vespondent, Finally Lie was  informed by
the notice dated 13-1-1977 stating that
i he did not report for duty and con-
tnued  disobeying the instruction  of the
Corporation, it will be presumed  that
he s absent intentionally from (uty. I
15 seen from the facts of the case that
the respondent-Corporation  had issucd
final show cause notice as per Repulation
10 ol the Guparat State  Winchousing
Corporation  Stall”  Regulations,  197]
calling upon the petitioner  herein
explain why Lis services should ot e
terminated as he had remained  absent
intentionally by disobeying the  instruc
tons ol the Corporation, No | doubt «

reply was reecived from the  petitioner

w this final show cause notice stating
that he wis not able o report (o duty
as appointed and that he vequires fur-
ther leave to be sanctioned.  The res
pondent, by its termination order which
is maiked as Bx, 30, terminated the ser-
vices o the petitioner after  following
the procedure set up in Regulation 10
veleveed above, The respondent, in its
reply alidavit filed in this Special Givil
Application, has stated that (he RTINS
ment was consteained o pass an order
of dischiwge simpliciter against (he peti
tioner herein since the petitioner i
voluntarily abandoned the services of tie
Corporation hy not joining at the place
ol dnty Dnospite of several

gring,

!“lu'lj, tcle-

. . { S TETLIW . 5
telephones  and  reminders
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the
further facts of the case, it is clear (Fom

him. Without much  adverting 1o
the case put forth by the respondent as
well as the casc put forth by the petitioner
herein that the procednre followed by
e vespondent in terminating the service
of the petitioner was under Regulation
0ol the Gujarat State Warchousing
Corporation Stall’ Regulations, 1971 and
itis o discharge simpliciter and not g
missal of the pctitioner herein.

[ven the Tabour Court in its order,
which is impugmed in this Special Appli-
cation, has stated that (he order ig only
atermination order passed by the reSPOn-
dent herein under Ix. 30 and that it is
1 retrenchment coming under  the purs
view o 200" o the Industrial
Disputes Act, "Uhe Labour  Court
also stated that the .petitioner s entitled
to get the retrenchment  compensation
and that s why the Labour Court has
directed the respondent to pay retrench-
ment compensation to the workman, M.,
(. ML Joshiy the learned  conngel Appeir-
decisions

Section

s

e for the petitioner,  citing
wported i Mohan Lal vo Lhe  Manage-
ment—of Mls. Bharat — Ilectronies 1.1
VIR 1981 SC1253) and Management of
Aarnataka State  RNoad Transport Corpora-
tion, Bangalore v. M. Boraiah and anothe
AR 1983 SC f’-'lU), submitted that the
order passed tmder I'x, 30 is o retrench-
ment  order  simpliciter  and
order, without following the other con-
ditions mentioned under Section 2510 of
Act, s ab initio void. 1lcnce, accord-
to the learned counsel, the petitioner
to be reinstated in service with hack-
wages  and all  benelits, Mr.M. AL
[rivedi, the learned  counsel appearing
fr the respondent,  contended. that the

petitioner 19 nol o workiman since he g

such an

the
iy
has

«etting o salary of more than Rs, H00/-
ad his designation is “Warchouseman
Chss I, that the petitioner is not en-
atled to et the henetits under the Tod -
wal Disputes Act he s
workman, that the beuefits contemplated

S sImee nol
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tnder Section 2517 cannot e
by the petitioner herein sinee it docs not
satisly the dehinition of “retrenchment”
ocenrring under Seclion 2(00) ol the Act
and that this Court cannot interfere with
the ovder passed hy the Labour GCourt
Article 227 the Constitution

undler ol

of India. As vegrards (he  contention of

the Tearned counsel for the respondent
thivt he i not o workman “we have o
Hll';li}(lllil\vily r(‘_j(‘(:t that ;nj{:llll)k'ﬂl since
the respondent, approached  the Labour
Court and has also put. forth its  con-
(entions hetore the Labour Court (reat-
ing the petitioner as a “workman”, No-
where belore the Tabour Court, cither
HE S statement or in it avgument,  was
it contended that (he petitioner was not
a workman. Tn the absence of such a
contention before the authority  below,
we are ol the view that such a conten-
fion cannot he allowed to be raised at this
1 mixed . question of
25" reads as

1S a
Scoetion

since 1t
law.,

stage
fiact

[olows

and

(u)r)ll‘

No  workman
any - industry  who hag

‘employed  in
heen  in conti-
nuous service lor not less (han one year
under an cmployer shall he retrenched
by the employer until— '

(1) the workman has been given one
month’s.notice in writing indicating the
reasons for retrenchment - and  the pe-
rod of notice has expired, or the work-
man has been paid in lieu of such no-
tice, wages for the period of the notice.

Provided that no such notice shall be
necessary, il the retrenchment is under
an agreement which specifies a date for
the termination of service:

(b) the workman has been “paid, at
the e of retrencliment compensation
which shall he equivalent to filteen days’
pay cvery completed  year

average for

ol continuous service or any part thercol

inexcess of sixomontha: and
(¢) notice in the preseribed manmer
is served on the appropriate Government

availed of
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or such anthority as may he speeificd
by “the approprinte Government nnder
notification i (he Olhcial Gazette,”

The marginal note 251
clearly states “Conditions precedent (o
Admiticdly

those conditions liave not been

ol Section
retrenchment of workmen”,
followed
before the discharee was ellveted in this
case. We have alveady held  that this is
wocase of retrenchment and that posi-
Clourt,
respondent has (o concede this posi-

ton as aceepted hy the  Labow

The
tiou since the action initiated  againse the
petitioner is under Regalation 10 of the
Mohau
Lal v, “The Management of Ms. Bharat
Llectronies Lid. (ALR 1981 SC 1263} the
supreme Court has specilically held  that
whiere prevequisite for valid
nent as laid down in Section
not heen complied  with,
bringing about

is ab initiv void,

Regulictions referrec above,  1n

retrench-
25-1" has
retrencliment

service
the  Su-
paragraph 10

termination of
Continuing

preme Court has Leld in
ol its judgment

“L60 Appellant has thus satisfied Dot
the celhigibility  qualifications preseribed
2510 for
contpensation,

tordy  estidsl
)

o Seciion
nent IHe
that  his not
by any of the excepted or ex-
cluded caterories and e

has  satisfe-

ihed case 1y
CuVi .?
has rendered
continuous service lor one year. here-
fore, termination of his service would
constitute retrenchment. As precondition
for aovalid retrenchiment has not. been
sutisticd the ternination of service is ab
aativ void, invalid and inoperative, Ile
nest, thevelore, he decmed (o be in
continuous service,”

Mnoyet another Judgment o the
Supreme  Cone veported in Manage-
menl of narnctaka  State Road I ransport
Gorporation,  Bangalore v. M, Boraiah and
Another (AL 1983 SC 1320) the Su-
preme had  oceasion (o consi-
dev the vetrencliment of a probationer,

It also the Suprene Court Ly
,n'l(ll

Clourt

Gupoat Law Herald \ /

claiming  retrench-

Vol V

. reach-

Once the conclusion s
cd that retrenchment as defined in Sece
tion Y (0o) of the Disputes” Act covers
every case ol termination ol service ex-
cept those which have been  embodied
i the definition, discharge from em-
ployment or termination of service of a
probationer would also wmount o
trenchment, U\(ill!ill('(“y the  require-
ments ol Section 251" of (he Disputes

end=a

re-

Act hid not heen complied with in these
cuses. Gounsel for the appellant did not
very appropriately dispute helore us that
the necessary consequence ol non-com-
plimee of” Seetion 25-10 of (he Disputes
Act ina case where it applied made
the order of termination  void, ‘The
High Court, in our opinion, has, theres
lore, vightly come to the conclusion that
i these cases the order ol retrench-
ment wias bad and consequently it up-
held the Award of the Labonr Court
which set aside those  orders  and gave
appropriate veliel.  These appeals we
dismissed. "There would be oue set of
costs. Consolidated hearing fee is assess
e at Ry, 5,000/-,”

Thus from the above said judgments
it s clear that il the precondition for «
vadid retrenchment has not been satis- |

|
|
|
|

hcti, the termiation ol service i db |

witio void, invalid and jnoperative . and |
that the persons whose services have |
been terminated, must be deemed to he !

I continuous service,
3o Inismuch as we  have already
held  that the respondent has not (ol

lowed the condition requisite for termi-

{
vating  the service ol the 1)&'lili0ncr§'
herein, the order of termination Hxhiltil?
$O0s ab initio void and  lience the La |
hour Clourt iy completely in crror when
it aceepted  the order of  termination | 4
and dirceted the payment of x'clrcm'l.-;
mentcompensation s the only reliel |
the petitioner iy cutitled (o have Such T

a order o the Labour Clourt, in ou
opmion, 15 without jurisdiction and cos

tary o the law laid down by the i
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[ dustrial Disputes  Act and hence  (his
| Court has ample Jurisdiction (o infer-
and

f[}'l'l‘. with snch patently  erroncous

JiH(‘g::ll order for the purpose of giving
| reliel to the petitioner herein., Mr. 'I'ri-
vedi submitted that (he  matter may he
remanded o the Labomr Court for the
purpose ol determining (e amount
paviable as hack wages, We do nol think
that this Aargument can bhe conntenane-
ed inasmuch as no  contention his heen
taken in the written statement that he
was actially engaged in some other joh

during  this  period  and masmuch  ay

the order passed under Lixhibit 30 ig

al' initio void,
these

4. For all rule iy

Award iy set

reasons the

made  absolute  and Lhe
aside. We hold that the

the service of the

ternunation of
petitioner is ab initio
void and inoperative and a declaration
is- made that he continues to he in ser-
vice with all cousequential benelits,
namely, back wages and other henelits,
if any. However, as the Award is (o he
made by the Labour Court) we remit the
case back to-the Labour Court to make
an appropriate Award in (he ligrht of
the findings of this Court, Ihepe will he
no order as (o costs.

(GDB)

Rule made absolute.

\ 1985 G.L.XI, 125
J. P. DESAT, J.
Habibulla: Kalyani

<. Petitioner

Versug
The Stiate of Gujarat o Respondent
Criminal  Revision Application  No,
114 of 1985 (with Criminal
Application No. 127 of 1985)
Df- 9-4-1985*

Revision

*Criminal Revision Application preferred by the
ociginal accused prayving to set aside the order
passedy by Special Judpre,
cinl Case No.,

relicls,

Ahmedabad in Spe-

P9I and for oiher incidental

Habibulla Kalyani v. State of Gujarat (Desai, J.) 425

Prevention  of Corvuption Act,
1997 — 8, 6 (L) (b) and §. 6 (1) (¢)
-~ Scope and applicability — Con-
stitution of Tudia — Art. 166 — Gu-
Jarat Government
1984 — e, 13

tructions regarding  the

Rules of Busi-

ness, and 15 — Tng-

Business

of the Government issued under
o1 of (he Gujarat  Government
Rules  of Business -— Instructions 4

(1) (a) and 7 — Sanction {or prose-
cution — Habibulia
Class Y
Oilicer in Sales Tax Department —
Petitioner Uaribhaj Patel was
i Tax
~— Cluwrge aspainst the petitioners
was  that  (hey demanded alegal
gratilication from the original comn-
plainant and at the instance of the
IHabibulla, Petitioner
Haxibhai accepted the said anmount
~— Sanction accorded in respect of
both the petitioners by the Siate
Government — Sanction was signed
by Mu. Additional
Ghuefl Finance
ment on hehalf of (he

Petitioner

Kalyini was serving  as

s5Crv-

g a8 Hales Inspocior

petitioner

Chandramauli,
Secretary, Deparia
Governor
of Gujarnt e Question  was whe-
ther sanction to presecute ' the peti-
of" the
was fegal and valid?

tioney in each two matters

that  sanction could
the State  Government
only the Iinance Minister
could act on hehall of (he state Gov-
ernmetil

Ield  on facty
be accorded by

only and

for according sanction (o pro-

seeute the  petitioner 1abibulla Kal-
yani, a Class 1 Oflicer and that there
was no material on record (o show
that the Iinance Minister on behalf
ol the State Government  accorded
sanction  offey appling his  mind  and

sanction hence was not legal and  valid
as vequired by Section 6 (1) (h) of the
Act., (Paras 2, 3, 1)
petitioner - Haribhai
(Sales Tax Inspector) was con-

So far as (he
Patel

- L AR RS Do
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12 Regading CMACIT1/81 arising oul
ol L AL Case No. 20780 the total members are
192. There are ten looms in the society. 1 is
admitted by P. W. | that on an averuge 20 to
25 workers work on the looms, Three persons
are employed on regular basis such an
accountant, attender and sweeper, 1x, R-1
discloses that they were puid monthly salaries.
It contuins the list of members who were
working since live years regularly and members
who are termed as weaving contractors, 1t is
further admitted by P. W. | that there are 35
picce rate workers. It is significant (o note
that Po W. Lstates that the society entrusts the
work 1o expert members who in their tum
train unskiticd workmen, The skilled workmen
who were entrusted with the work are called
weaving contracts and the work is being done
under their supervision and the remuneration
s paid onopicee rate, nview of the fuet that
Wodhe otal number is 192 und the required
o members _in L:'duy is 2‘0 10 25, the employment
O opportunity Is restricted and all members
G cunnot work in the same day. Once we see
s * 3o bthat the employment opportunity can be piven

£ by the contacting workmen, who are the
l,‘_;"skillcd workmen and evidently they employ
ST members who want to train themscelves in the
= uwork of the unit, Fx. P, 11 is the job register
o lor the period 10-3-75 to 7-10-1979 and
b X PO s the cush book of (he petitioners
dosociety showing the payment of saluries 1o
“; non=iembders and ]}iccu.aul(:» o members,

Lo 1. Tnoothier respects the nature of the
evidence inthis cose is the same as in the
other case relerred (o above. Hence we are of
the opinion that the working ol these members
i these societies though for remuneration
would not make them employees of the
societies. The view of the Insurance Cour in
this regard is correct and hence we dismiss the
appeuls. No costs,

S efulieds

Appeals dismissed,

Rajinder Kumar v, Delhi Administration

e
-~

25
\"> / "

IRETTE TUNG T ) S

Lab, L. C,

1980 LAN. 1. C. 374
= AL 1984 Supreme Court 1805
(From : Delhi)
D. A. DESAI AND D. P. MADON, JI.

Civil Appeal No, 2386 of 1984, D/-27:9-
1984, :

Rayinder Kumar Kindra, Appellant v, Delhi
Administration through Secretury (Labour)
and others, Respondents.

~

"A) Industrial Disputes Act (14 of 1947),
Sch 2, Item 3 — Dismissal for misconduct —
Dlismissed employee keeplng his personul
weeount  cheque  bool  unattended —
Misuppropriation of cmployer's money hy co-
worlanua by using this cheque book — No
pacticlpation by dismissed employee In
conspirney ~ Dlymbsed omployee bnot gullty
of misconduct.

When o cheque book is issued to a holder
of un account by the Bank, there is no law
which requires him o keep his cheque book
insale custody. He may keep itin any manner
and il in the process some one misuses the
cheque and withdraws money from the uccount
of the holder, the bank wilt be able (o disown
its Liubility pleading negligence of the holder
of the uccount, A man can keep his cheque
book anywhere he likes and even if it is not in
sl custody he does so at his own peril. That
is not the case here, Che aceusation is that the
appellant employee kept his cheque book in
such tmanner ws to be accessible (o unyone
and that some one unscrupulously renoved
the forms of chieques from the cheque book of
the appellant and used them (o withdraw
moncy not frow the appellant’s account but
from the employer's account. Some one so
minded o forge cheque and o withdraw
money from some one's account May use
anybody's cheque book, In such a sitwation,
the owner of the ¢heque book unless he has
pirticipated in the conspiracy in any manner
for lucilitating withdrawa! of the amount
cunnot be attributed any misconduct for
keeping his cheque book unattended or not in
safe custody. Held, on facts that in the instunt
case the appellant cmployee was not guilty of
misconduct, (Paras 10, 15)
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1986(3) S.G. Chemical & D.T.E. Union v. S.G. Chemical & D.T.L. & anr. 29

SUPREME COURT OF INDIA

C.A. 830 of 1956 (U.L.P. No. 1273 of 1984 by Industrial Court, Maharashtra)
Decided on 3-4-1986

CORAM

The Hon’ble Mr. Justice O. Chinnappa Reddy
The Hon'ble Mr. Justice D.P. Madon

S.G. Chemical & Dyes Trading Employees’ Union ...Appellant
Versus '

S.G. Chemicals & Dyes Trading Limited and another ... Respondents

(i) Constitution of India—Article 136—Party coming direct to Suvpreme
Court for permission to filc appeal from decision of Labour Court wikout first
appealing to High Corut—Powers of the Supreme Court—Circumstances taken
into account and permission granted.

Held that the Union has dircctly come to this Court in appeal against the
caid order of the Industrial Court without first approaching the Theh Court
under Article 226 or 227 of the Constitution for the purpose of challenging the
said order. The powers of this Court under Article 136 are very wide but as
clause(1) of that Article itsclf states, the grant of special leave to appeal is in the
discretion of the Court. Atticle 136 is, therefore, not designed to permit direct
access to this Court where other cqually cflicacious remedy is avatlable and
where the question is not of public importance. Today, when the dockets of
this Court are over-crowded, nay-almost choked, with the flood, or rather the
avalanche, of work pouring into ‘the Court, threatening to sweep away the
present system of administration of justice itself, the Court should be extremely

" vigilant in exercising its diserction under Article 136, The reason stated at the

Bar for not first approaching the 1Tigh Court to pet the same relicl was that in
view of the judgment of learned Single Judge of the Tigh Court in Maharashtra
General Kamgar Union v. Glass Containers Pyt. Ltd. and another (1983) 1 Lab.
L.J. 326, if a writ petition werc filed in the High Court, it would certainly have
been dismissed, forcing the cmployees through the Union (o comce fo this -
Court in appeal against the order of High Court. When we consider that here
are cighty-four workmen who have been thrown out of cmployment and can
ill-afford the luxury of fighting from court to court and that somc of the ques-
tions arising in the casc arc of considerable importance both to the cmployers
and the employees, the reason given for dircetly coming to this Court must be
held to be valid and this must be considered to be a fit case for this Court (o
exercise its discretion and grant Special Lcave to Appeal. (Para 6)

(ii) Factories Act—Section 2(m)—Factory—Meaning of —Manufacturing unit

- and marketing unit operating from different premises, is it a “factory” (Yes).

Held that the first thing to notice about clausc (m) of scction 2 of the
Factories Act is that it defines a “factory”” as meaning “‘any premiscs including
the precinets thereof” and it docs not define it as mcaning ‘“‘any onc prcmisc;
inclnding the precincts thereof”.  Under this definition, therclore, it is not

Gl dudin s
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required that the industrial establishment must be situate in any one premises
only. In the modern industrial world it is often not possible for all processcs
which ultimately result in the linished product to be carried out at one place
and by reason of the complexity and number of such processes and the acute
shortage of accommodation in many cities, several ol these processes arce often
carricd out in different buildings situate at dilerent places.  Further, in many
cases these functions are distributed amongst diflerent departments and divisions
of a factory and such departiments and  divisions are housed in d!ﬂ‘crcnt
buildings.,  That a factory can be houscd in more than onc buildings, is also
clear from scction 4 of the Factories Act. - (Paras 12& 1H)

(i11) Industrial Disputes Act, 1947- Scetion 25-0 - “Undertaking” meaning
of ~Word not defined anywhere though used in many sections -1t will be taken in
its ordinary meaning. (Para 16)

(iv) Tndustrial Disputes Act, 1947—Sections 25-O and 25FFA— Qne esta-
blishment meaning of —Test to determine where functions divided in various units,
departments cte. )

Held that the evidence clearly establishes that the functions of the ‘Church-
gate Division and the Trombay factory were neither separate nor independent
but were so integrally conneeted as to constitute the Churchgate Division and
the Trombay factory into one establishment.  Until 1965 the Company had its
various departinents, such as pharmaceutical sales, dyes and chemicals, sales
laboratory (Whiclh is now in the Trombay factory), accounts, purchases, person-
nel and administration and other departments housed in Express Building,
Churchgate, while its factory was situate at Tardco.  In 1965 the factory as also
the laboratory were shifted to Trombay and in 1971 the Pharmaceutical Sales
Division was shifted to Worli.  Lven after the Company began carrying out its
operation at three separate places, namely, at Worli; Churchpate and Trombay,
all the purchases of raw materials required for the Trombay factory were made

by the Churchgate Division. The Churchgate Division also looked after the
marketing and sales of the goods manutuctured and processed at the Trombay
factory.  The statistical work of the Company, namely, productwise sales
statistics, industrywise sales statistics, partywise sales statistics, monthly sales
performance  statistics, sales Torecast statistics,  collection forecist slatistics,
sales out standmyg statistics and othere statististical work, was also done in the
Churchgate Division.  The orders for processing of dyes and instructions in
“respect thereof were issued  from the Churchgate Division (o the Trombay
Factory. The work of making payment of salaries, overtime, conveyance
allowances, medical expenses, leave travel allowance, statutory deductions such
as for provident fund, income-tax, professional tax, cte., in respect of the
workmen working at the Trombay factory was also done in the Churchgate
Division and an employee from the Churchgate Division used to go to the
Trombay factory on the last day of each month for actually making payment of
salaries ete. The work of purchasing statutory items, printing forms, etc., for
the Trombay factory and the Worli Division was also done by the Churcheate
Division and the maintenance of the Express Building at Churchgate and of the
factory at Trombay was done by personnel in the Churchgate Division. The
Churchgate Division also purchased uniforms, rain coats and umbrellus for the
workmen working in the Trombay factory in addition to the workmen working
inthe Express Building.,  ‘The services of the workmen working in the Trombay
factory werce transferable and workmen were in fact transferred from the
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Trombay factory to thc Churchgate Division. While the Union cxamined
cieht witnesses, P.S. Raman, Executive (Administration) of - thc Company was
the only witness examined by the Company. Raman has admitted in his
cvidence that the marketing and sales operations of the dyes processed at the
Trombay factory were done in the Churchgate Division, that pcrsonnel from
the Churchgate Division were sent to the Trombay factory in conncction with
the technical matters relating to thie factory, that the procurcment of raw
materials and the work of technical advice on processing and  standardization
of goods manufactured and processed at the Trombay factory as also the final
marketing of the finished products of the Trombay faclory were all done by
the Churchgate Division. He has further admitted that the supply of stationery
1o the Trombay factory was largely done from the Churchgate Division and

“that the ultimate decisions with regard to the workload, assignment of job, etc.

were taken by the top management of the Company at the Head Office of the
Company in Express Building. Raman has also admitted that samples relat-
ing to the products to be processed at the Trombay factory were rcceived at the
Churchgate Division and salary sheets in respect.of workmen employed in the
Trombay factory were prepared in the Churchgate Division and that all pre-
parations in respect of disbursement of wages and salarics of the employees
working in the Trombay factory were also done in the Churchgate Division.
Raman’s evidence further shows that there were no accountants at the Trombay
factory and all the work relating to the accounts of the Trombay factory was done
at the Head Office and Raman himself had to go to Trombay sometimes in
connection with the work of the factory. It is thus clear from the cvidence on
the record that the Trombay factory could never have functioned independenily
without the Churchgate Division being there. A factory cannot produce or
process goods unless raw materials required for that purposc are purchased.
Equally, there cannot be a factory manufacturing or processing goods unless
the goods so manufactured or processed are markcted and sold. The onc
without the other is a practical impossibility. Similarly, no factory can run
anless salarics and other employment benefits are paid to the workmen nor can
a factory function without the necessary accounting and statistical data being
preparcd. These are integral parts of the manufacturing activitics of a factory.
All these factors existed in the present case and there can be no doubt that the
Trombay factory and the Churchgate Division constituted onc establishment.
The fact that, according to the Company, a major part of the work of the
Churchgate Division was that of marketing and sclling the products of the
Ranoli factory belonging to Ambalal Sarabhai Enterprises Limited is irrelevant.
The Trombay factory could not have convenicntly cxisted and functioned with
out the Churchgate Division and the cvidenece shows a complete functional
intcgrality between the Trombay factory and the Churchpate Division of the
Company. The total number of workmen cemployed at the relevant time in
the ‘Trombay factory and the Churchpate Division was one hundred and fifty
and, theretore, il the Company wanted to close down its Churchpate Diviston
the scction of the Industrial Disputes Act which applicd was scction 25- 0O and
not section 25-FFA. (Paras 17 & 18)

(v) Tndustrial Disputes Act, 1947-—Section 25-0 —One unif registered under
Factories Act. other under Shops and Establishments Aet- -Whether chcv can naf
form ane establishment in view of definition of “Commercial Establishment’” ¢iven
in Scction 2(4) of Bombay Shops 2nd Establishments Act—TIeld it ecan lu-.» onc
establishment,
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Held that according to the Industrial Court, this fact of registration under
two different Acts constituted the Trombay factory and the Churchgate Division
into two separate legal entities. It is as difficult to follow this contention of the
Company as it is to understand the conclusion reached by the Industrial Court,
Merely because registration is required to be obtained under a particular statute,
it does not make the business or undertaking or industry so registered a separate
legal entity except where a regitsration of incorporation is obtained under the
Companies Act. The Factories Act and the Bombay Shops and Establishments
Act are regulatory statutes and the registration under both these Acts s
compulsory for providing certain benefits to the workmen employed in the
factory or the establishment, as the case may be. (Para 19)

(vi) Industrial Disputes-Act, 1947 As amended by Section 28 of Maharashtra
Act item 9 Schedule 1V—Closure of Establishment without following requirements
of Section 25-O constitutes an Unfair Labour Practice. (Para 23)

(vii) Closure of establishment without complying with S, 25-O of Industrial
Disputes Act in August 1984— Appeal decided by Supreme Court in April 1986,
Retrenchment compensation paid  while retrenching—Supreme Court holding
employees eligible for full wages from date of termination—Allegation that
amount earned by employces while working elsewhere in the period should be
set off—Court not agreed to it on the plea of “Solatium for Shoek”,

Held that it was lastly submitted that several employees must have taken
up alternative employment during the intervening period between the date of
the closure of the Churchgate Division and the hearing of this Appeal and an
inquiry, therefore, should be directed to be made into the amounts received by
them from such alternative employment so as to set off the amounts, so recejved
against the back wages and future salary payable to them. [t js difficult to see
why these eighty-four workmen should bo put to further harassment for the
wrongful act of the Company. It is possible that rather than starve while
awaiting the final decision on their complaint some of these workmen may
have taken aliernative cmployment.  The period which has elapscd is, however,
too short for the moneys received by such workmen from the alternative
employment taken by them to aggregate to any sizeable amount, and it would
be fair to the workmen retain such amount by way of solatium for the
shock of having their services terminated, the anxiety and agony caused
thereby, and the endeavours, perhaps often fruitless, to find alternative
employment, (Para 24)

o A

% (viii) Solatium for Shock—Services of employees terminated illegal—They
carned something (il the Court decided in their favour rather (han starve—The
amount so carned not allowed to be set off, (Para 24)

Cases Referred :

1. Maharashtra General Kamgar Union v, Glass Containers Pvt. Ltd.
and another, 1983(1) L.L.J. 326.

The Associated  Cement Conmpanics Limited, Chaibasaa Cement

Works, Jhinkpani v, Their Workmen, 1960(1) 8.C.R. 703 S.C. ; 196()
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1973 (3) S.C.R. 303. _ ;

4. Workmen of the Straw Roard Manufacturing Company Limited v.
M/s. Straw Board Manufacturing Company Limited, 1975 S.L.J. 115
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District Textile Workers™ Union and others,
(S.C.)
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Association  and others v. Coimbatore
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Dr. Y.S. Chitale and Mrs. S. Ramachandran,
Advocates. :

Mr. Mahesh Bhatt, Mr. p.H. Parckh and
Miss Indu Malhotra, Advocates.

For the Appeliants

For the Respondents

IMPORTANT POINT

To form one Establishment, it is not necessary that whole of the establish-
ment should cither be within the same premises, or be registered under the same Act.
Closure of Establishment with following Scction 29(0) is an Unfair Labour Practice

under the Maharashtra Act.

JUDGEMENT

Madon, J.  This is an appeal by Special Leave granted by this Court
against the order of the Industrial Court, Maharashtra, dismissing a complaint
filed by the Appellant Union under section 28 of the Maharashtra Kecognition
of Trade Unions and Prevention of Unfair Labour Practices Act, 1971 (Maha-
rashtra Act No. 1 of 1972) complaining of an unfair labour practice on the
part of the First Respondent- Company, namely, a failure to implement  the
Settlement dated February 1, 1979, entercd into between the Appellant Union
and the first Respondent Company. This Act will hercinafter be referred to in

short as ‘‘the Maharashtra Act”.

9. The First Respondent Company, S.G. Chemicals and Dycs Trading

Limited (hereinafter referred to as “{he Company”) is a_wholly owned subsi-
diary of Ambalal Sarabhai Enterprises Limited and carrics on the business of
pharmaceuticals, pigments and chemicals. The Sccond Respondent is the Gene-
ral Manager (Markcting) of the Company. The Appellant Union, S.G. Chemicals
and Dyes Trading Iimployees’ Union (hcrcin:lgvr referred 1o as “the Unjion™) is
a trade union registered under the Trade Unions Act, 1926 (Act No. 16 of 1926)
representing the employees of the Company. In 1984 the Company was opera-
ting in Bombay through three divisions, namely, the Pharmaceuticals  Division
at Worli, the Laboratory and Dyes Division al Trombay and the Markcting
and Sales Division at Express Building, Churchgate. The Registered Office of
the Company was also situate in the same place as the Marketing Divisiot.,
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namely, in Express Building, Ambalal Sarabhai Enterprises Limited is also the -

owner of i chemicals and dyes fuctory called S.GL Chemicals and Dyes, Situute
at Ranoli in Baroda District in the States of Gujarat.

3. By a notice dated July 16, 1984, given in Form XXI1V-B prescribed
by Rule 82-A of the Lndusirial Disputes (Bombay) Rules, 1957, the Company
sipning iself as “SG Chemicals & Dyes "Trading Linnted (Chemicals & Dyes
Division)”, intimated to the sceretary, Government of Maharashtra, Industrics
and Lubou- Department, Bombay, that in accordance with the piovisions of
sub-section (1) of section 25FFA” of the Industrial Disputes Act, 1947 (Act
No. 14 ol 1947), it intcnded 1o close down “the Undertaking/Ustablishment/
Oflice of Chemicals & Dyes Division. located at Lxpress Building, 14 '’ Road,

‘hurchgate, Bombay-400020, with ellect from 17th September 1984, In the
said notice the number of workmen on the roll was stated to be ninety, the.
name ol “the Undertaking (and the Establishment proposed to be closed)” was
given as “Chemicals & Dyes Division Office of SG Chemicals & Dyes Trading
Limited”. The ‘Industry’ was described in the said notice as “Marketing and
Sules operations of Chemicals and Dyes™. In the Statement of Reasons annexed
to the said notice it was stated as follows : .

“Ambalal Sivabhai Enterprises Ltd., have agreed to sell its business
und Undertaking known as SG Chemicals and Dyes, situated at
Ranoli to M/s. indian Dyestufl' Industries Ltd., Bombay, with effect
from 25-6-1984. Chemicals & Dyes Division of SG Chemicals and
Dyes Trading Limited was rendering staff and other services to SG
Chemicals and Dyes as also to their Marketing Companies who
handled the sale of SG Chemicals & Dyes products.  Indian Dyestull
Industries Ltd., propose to handle the future sule of SG Chemicals. &
Dyes products through their own distribution channels,  SG Cheni-
cals & Dyes and the Marketing Companies have informed us that the
stafl’ services offered by us to them would no longer be required by
them resulting in there being no work for the stafl’ working at Express
Building office of Chemicals & Dyes Division of SG Cliemicals and
Dyes Trading Limited.  The Management has, therefore, no other
alternative but to close down their oflice operations of Chemicals &
Dyes sitwated  at Express Building, 14 ‘B’ Road, Churchgate,
Bombay 400 020.”

Copics of the said notice were sent to the Commissioner of Labour, Mahu-

rashira, the Deputy Conumissioner of Labour, Maharashtra, and the Union, g

4. By its letter dated July 16, 1984, addressed to (he Company, the Union
raised a denvand not o terminate the services ol the employees pursuant to the
said notice dated July 16, 1984, The Company nonctheless closed down the
said Division at Churchgate with efleet frem september 17,1984, The Company
detained only six employees who, according to it, were to attend to the work
consequent upon such closure.  The Company did not pay to the cighty-four
employees whose services were terminated any salary after September 17, 1984,
According to its counter aflidavit filed in reply (o the Petition lor Special Leave
to Appeal, the Company has, however, oflered to those cighty=four employces
retrenchiment compensation under section 25FFF of the Industrial Disputes Act
ageregating 1o Rs, 22,02,670 and cighty-two out of these cighty-four employees
have accepied such compensation aggregating to Rs. 22,00,162,

i
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3. The Union filed on October 8, 1984, hefore the Industrial Court Miha-
rashtra, Bombay a Complaint, being Complaint (ULIP) No. 1273 of 1984, under
section 28 of the Maharashtra Act read with Jtem 9 of Schedule 1V, thereto. The
contention of the Union in the said “Complaint was that the closure of the
Churchgate Division was contrary to the provisions of scction 25-O of the Indus-
trial Disputes Act, and therefore, the employees continued to be in the service
of the Company notwithstanding the said notice of closure and were entitled (o
full wages and all allowances as provided in the Settlement dated I'ebruary 1,
1979, entered into between the Company and the Union, which were not paid
to ghem and, therefore, the Company had committed an unfair labour practice
under Ttem 9 of Schedule IV (o the Maharashira Act. Under seetion 26 of
the Maharashtra Act, unfair labour practices mean any of the practices listed
in Schedules 11, JIIL and IV to the Maharashtra Act. Under seetion 210510
employer.or trade union and no employees are (o enpage in any unfair l:\hm'n'
practiee,  Under seetion 28, where nny person han enpiped noor i enpuaping in
any unfair labour practice, then any trade union or any employce or any
employer or any Investigating Oflicer appointed under section 8 of the Maha-
rashtra Act may, within ninety days of the occurrence of such unfair labour
practice, file a complaint before the court competent to deal  with. such
complaint.  The compelent court in the present case was the Industrial Court.
Schedule IV to the Maharashtra Act lists what would constitute “General
Unfair Labour Practices on the part of employers™. . Item No. 9 of Schedule 1V
is as follows : :

p i ) : ’
“9.  Failurc to implement award, settlenient or apgrecment,” i
P )

Atwas the ease of the Union (hat the npeprepate number of workmen employed
in the three Divisions of " the Company cxceeded one hundred and, therefore,
for the purposes of the said section 25-0, it was the apprepate strength of the
workmen of the Company employed in all its {hree Divisions which was to be
Aaken into account as there was functional integrality amongst all the three
Divisions, and, therefore, under section 250 of the Industrial Disputes Act, the
Company was bound to apply to the appropriatec Government for prior permis-
sion for such closure at least ninety days before the date on which such closure
wais to become effective,  According Lo the Union, as such prior permission was
not applied for, the closure of the Chemicals and Dyes Division Office of the
Company at Churchgate was illegal and such closure, therefore, amounted to
an unfair labour practice as it amounted to a failure to implement the said
Scttlement dated February 1, 1979. On the examination of the evidence led
before it, the Industrial Court held : '
v “There can be no doubt that part of the work done at the head
officc at Churchpate was in connection with or incidental o the
Trombay factory and there does appear some  functional integrality
between the factory and the head oflice, but in my view, this fact is
irrelevant in this complaint.”

. The reason why the Industeial Court considered the functional integrality
between the Trombay fuctory and the Churchpate oflice ns irrelevant was il
according to it before section 25-0 could apply, the -number of workmen
employed in an industrial establishment as defined by scetion 25-1 of the Indus-
trial Disputes Act should not be fess than one hundred and that admittedly at

cno e had thes namber of workmen ot (he Trombny Factory heen one

.
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ial Court further held that the Churchpate oflice

(ol the Trombay factory and the Compiny was

not bound to follow the procedure preseribed by seetion 25-Q tor byno
streteh of imagination could the Churchgate Division be held to be “an under-
taking of"an industrial cstablishment” within the meaning of - Chapter V-B of
(he Industrial Disputes Act.
Office of the Company located
Shops and  Bstablishments Act, 1948 (Bombay Act No. 79 ol 1948) while the

estiblishment at Trombay was o facto

The Industrial Court also held that the Head
al Churchpate was poverned by the Bombay

(Act No. 03 ol 1948), nnd, therelore, these were two nepaiie lepnl cntiticn pover:

ned by the provi
ding to the Industri

sions ol two independent and separate Acts. Further, aceor-
al Court assuming scction 25-0 was attracted, the viola-

tion of that seetion would not constitute an act Of unfair lubour practices under
ltem No. 9 of Schedule 1V to the Maharashtra Act. For reaching this conclu-
sion, the Industrial Court relicd upon the decision of alearned Single Judge of
the Bombay thgh Court in Maharashtra General Kamgar Union V. Glass Contai-

ners Pvt. Ltd. and ar

worliert in which the learned Single Judge had held that non-

compliance with any statutory provision such as section 25FFA of  the Indus-
trinl Disputes Act cannot be regarded as a failure by the cmployer to

miplement an award,
quently dismissed the s
against the said order

settleme
aid - Complaint by its order duted July 20, 1985, 1tis
of the Industrial Court that the present Appeal by

ntoor apreement. The Industrinl Court conse-

Special Leave jranted by this Court has been filed.

6.

The Union has direct

ly come to this Court in appeal against  the said

erder of the Industrial Court without first approaching the Thgh Court under
Article 226 or 227 of the Constitution for the purposce of challenging the uaid
The powers of this Court under Article 136 are very wide but as clause
(1) of that Article itself states, the grant of special leave to appeal is in the

order.

discretion of the Court.

Article 136 is, therefore, not designed to permit direct

access 10 this Court where other cqually elticacious remedy i available and

where the question is not of public importance. Today, when the  dockets of

this Court are over-crowded, nay-—almost choked, with the flood, or rather
the avalunche, of work pouring into the Court, threatening to sweep  away the
present system of administration ol justice itself, the Court should be extremely
vigilant in exercising its discretion under Article 136, The reason stated at the
Bir for not first approaching the High Court to gel the same relief was that in
view of the judgment of the learned Single Judge of the High Courtin Muaha-
rashtra General Kamgar Union v, Gluss Containers Pyt. Ltd. and another (supra)
i a4 writ petition were filed in the High Court, it would certainly have been
dismissed, forcing the cmployees through the Union to come o this Court in
appeal against the order of the Iigh Court. When we consider that here are

ciphty-four workmen who
allord the tuxury of fightin
arising in the case ure of cons

cmiploycees, the reason given
be valid and this must be considered to be a it cuse for this Court Lo exercise
irs discretion and grant Special Leave Lo Appual.,

1.

Turning now to the

have been thrown ont of employment and - cin il
g [rom court to court and that some ol the questions
ideratle importiaree both to the ciployers and the

for direetly coming to this Court must be held to

merils of this Appeal, the first question which

fulls (o be considered is whether section 25-Q ol the Industrial Disputes Act

L,

1983(1) L.L.J). 326,

ry as defined in the lactories Act, 1948
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anplicd to the closure of the Churchgate Office, According to tthUr\\,i\on:, .]‘l,h(:‘” )

i' ense was poverned by seetion 25-0 while according to the Company, . (L Wity

i seclion 25FFA which applied to the case.  Under scction 25LFA(L),, an,

B employer who intends to close down an undertaking is to give,, af Teasts1xty).

days before the date on which the intended closure is Lo . become, eleelivGonice

notice it the preseribed  manner (o the appropriate Government  staling Sleaelyas !

) the icasons for the intended closure of the undertaking. The proviso to the

' said sub-section (J) provides that section 251FFA shall not apply inter alia to

“an undertaking in which (i) less than fifty workmen are employed, or (i1) Jess

than fifty workmen were cj‘{]pl(»yc(l on an average per ‘V“,"ki”_l'uﬁld‘\yt|;lif_‘i the,p

o preceding twelve months.”  The other exclusion from the application ;“,s ‘cm»\\“c

25F1A i irrelevant for the purpose of this Appeal.  Thus, where an cmployer

intends to close down an undertaking in which 50 workmen or morce arc

. employed, he is to give at least sixty days’ notice in the preseribed manner L0

b the Government stating the reasons for the intended closare of the undertaking

and under scction 25FFF(1), where an undertaking is closed down for any rcason

whiaisocver every workman who has been in continuous scrvice for nob less than

one year in thal undertaking immediately before such closure, is to be entitled to

notice and compensation in accordance with the provisions of section 25F as

if the workman had been retrenched. ,

8. Scction 25-0 features in Chapter V-B of the Industrial Disputes Act.
This Chapter was inserted in the Industrial Disputes Act by, the Industrial
Disputes (Amendment) Act, 1976 (Act No. 32 of 1976), with effect from
“March 5, 1976, and contains sections 25K 1o 255. Section 25(0) as originally
enacted was substituted by section 14 of the [ndustrial Disputes (Amendment)
Act, 1982 (Act No. 46 of 1982). Under section 1(2) of the Amendment Act,
1982, the said Act was to come into force on such date as the Central Govern-
meat may, by notification in the Oflicial Gazette, appoint. The Industrial
Disputes Act as also the Arendment Act. 1982, were, further amended by the
Industrial Disputes (Amendment) Act, 1984 (Act No. 49 of 1984). By scction 7
of the Amendment Act, 1984, sub-scction (2) of scction 1 of the Amendmen
Act, 1982, was amended by inserting the words “and different dates
appointed for different provizions of this Act” alter the words by not
i the Official Gazelte, appoint’,  Under scetion 1(2) of the Amend
1984, the said Act was to come into force on such date as the Central
ment may, by notification in the Official Gazette, appoint, and dil
may be appointed for different provisions of the said Act.
Labour and Rehabilitation (Department of 1.abour) Notificatio
605(1), dated August 18, 1984, published in the Gazette of Indix,
Part 11, Section 3(i1), dated August 18, 1984, at page 2, the
Amendment Act, 1984, was brought into force with wuilec
1984, By Ministry of Labour and Rehabilitation (Departm
Notilication No. §.0. 606(L), dated August 21, 1984, published
of India Fxtraordinary, Part I, Scction 3(i1) daled August 21, |
+several sections of the Amendment Act, 1982, including sceti
stituted section 25-0 of the Industrial Disputes Act, were §
on August 21, 1984,  Sub-scction (1) of section 25-0Q  as substituted
follows : -

e o, e e e S

ST

“25.0. Procedure for closing down an undertaking :—

(1) An employer who intends to close down an unce
an industrial establiishment to which this Chapter applics s
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prescribed manner, apply, for prior permission at least ninety days
before the date on which the intended closure is te become ellective,
to the appropriate Government, stating clearly the reasons for the
ntended closure of the undertaking and a copy of such application
shall also be served simultancously on the representutives o the
workmen in the prescribed mauner @

Provided that nothing in this sub-section shall apply to an under-
takin r set up for the construction of buildings, bridges, roads, canals,
dams or for other construction work.”

Under sub-section (2) of section 25-O, where an application for permission to
close down an undertaking of an industrial establishment has been made, the
appropriate Government is to make such enquiry as it thinks fit and after giving
a reasonable opportunity of being heard to the employer, the workmen and the
persons interested in such closure, it may, having regard to the gunuineness and
adequacy ol the reasons stated by the cmployer, the interests ol the general
public and all other relevant factors, by order and for reasons to be recorded
in writing, grant or refuse to grant such permission and & copy of such order is
10 be communicated to the employer and the workmen.  Under sub-section (3),
where the appropriate Government does not communicate the order granting
or refusing to grant permission to the employer within a period of sixty days
from the date on whieh such application was made, the permission applied for
is to be deemed o have been granted on the expiration of the said period of
sixty days. The other sub-sections of scction 25-O are not relevant except sub-
sections (6) and (8) which are as follows :

“(6) Where no application for permission under sub-section (1) is
made within the period specified therein, or where the permission for
closure has been refused, the closure of the undertaking shall be
deemed 1o be illegal from the dateof closure and the workmen shall

be entitled o all the benelits under any law for the time being in

force ws if the undertakng had not been closed down, ©e

(8) Where an undertaking is permitted to be closed down under
sub-scction (2) or where permission for closure is deemed to be
granted under sub-scetion (3), cvery  worsiman who is employed i
(hat undertaking immediately before the date of application for
permission under this section, shall be entitled to receive compensa—
tion which shall be equivalent to fifteen days” average pay for every
completed year of continuous scrvice or any part thereol in excess of
six mouths',

Section 25K (1) specifies the industrial establishments to which Chapter V-8

applies.  Section 25K(1) is as follows

‘

“25K.  Application of Chapter VB ;—

(1) The provisions of this Chapter shall apply to an industrial
_csmblishmcnt (not being an cestablishment of a scasonal character or
~inwhich work s performeyd only intermitiently) in which not lesy
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than one hundred workmen were employed on an avernpge pet
working day for the preceding twelve months.”

The words “anc hundred” were substituted  for the words “three hundred” in
section 251K by section 12 o6 the Amendment Act, 1982, which section was also
brought into force on August 21, 1984. Section 25L defines the expression
“industrial establishment™ for the purposes of Chapter V-B and is in the
following t:rms : ’

. “25L.  Definitions ;—
For the purposes of this Chapter :—
(a) ‘industrial establishment’ means :—

(i) o factory as defined in clause (m) of section 2 of the
I'actorics Act, 1948 ; :

(ii') a mine'as defined in clause (j) of sub-section (1) of section 2
of the Mines Act, 1952 : or

(i) a plantation as defined in clause () of scction 2 of the
Plantations Labour Act, 1951 ;

(h) notwithstanding anything contained in sub-clause (i) of
cliruse (a) of section 21— : :

(i) in relation to any company in which not less than fifty-one
percent. of the paid-up share capital is held by the  Central
Government, or

(i1) in relation to any corporation not beinp a corporation
referred to in sub-clause (i) of clause (a) ol section 2 esta-
blished by or under any law made by Parliament,

the Central Government shall be the appropriate Government.”

The definition given in section 25L is for the purposes of Chapter V-B only.
In addition thercto, a new clause, namely, ¢lause (ka) was inserted in section 2
of the Industrial Disputes Act to dcefine the, expression “industrial establish-
ment or undertaking™ by clause (d) of section 2 of the Amendment Act, 1982.
The relevant provisions of the said clause (ka) are as follows :

“ ka) ‘industrial establishment or undertaking’ means an establishment
or undertaking in which any industry is carried on :

Provided that where several actlivities are carried on in an
establishment or undertaking and only one or some ol such activitics
1s or arc an industry or industrics, then,—

(a) if any unit of such establishment or undertaking carrying on any
activity, being an indusiry, is severable from the other “unit or
units of sucl establishment or undertaking, such unit shall be
deemed to be a separate industrial establishment or undertaking;
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(b) il the predominant activity or cach of the predominant activities
carricd on in such establishment or undetaking or any unit there-
o is an industry and the other activity or cach of the other
activities carried on in such establishment or undertaking or unit
thereol is not severable [rom and is, for the purpose of carrying
on, or aiding the carrying on of, such predominant activity or
activitics, the entire  establishment  or undectaking or, as
the case may be, unit thereol shall be deemed 1o be an
mdustrial establishment or undertaking”,

Clause (b) of section 2 of the Amendment Act, 1982, also inserted a new clause,
namely, clause (ce) defining the term “closure”. The sind clause (cc) is as

follows :

“(ce) ‘closure, means the permanent closing down ofa place of
cmployment or part thereof”',

Clauses (b) and (d) of section 2 of the Amendment Act, 1982, were brought into

foree on August 21, 1984, Clause (j) of section 2 of the Industrial Disputes -

Act defines the term “industry” as follows

“( ‘i!_ldll“‘ll:y, means any bulsincss, trade, undertaking, manufacture
-or calling of employers and includes any calling, service, employment,
handicralt, or industrial occupation or avocation of workmen,

By clause (¢) of section. 2 of the Amendment Act, 1982 the definition of
“industry given in clause (j) of section 2 of the  Industrial Disputes  Act was
substituted.  Clause (¢) of section 2 of the Amendment Act, 1982, does not
however, appear to have been brought into foree yetand inany event was not
in force when the Company pave the notice of closure as also when it closed
down its Churchgate Division. It is therefore, unnceessary (o reproduce the
definition of "industry” s substituted by (he Amendiment Act, 1982,

9. Al the date when the Company gave the notice of closure, namely, on
July 16, 1984, the section in force wis section 25-0, as originally enacted by
the Industrial Disputes (Amendment) Act, 1976, In the case ol the State of
Maharashtra the original section 25-0 was substituted by a new section by the
Industrial Disputes (Maharashtra Amendiment) Ordinance, 1981 (Maharashtra
Ordinance No. 16 of . 1981), which Ordinance was repealed by the Jndustrial
Disputes (Maharashtra Amendment) Act, 198] (Maharashtra Act No. 3 of
1982),  The said Act came into foree with retrospective effeet on October iy
981, navmely, the dite of the promulpation of the suid Ordmance. Both the
guid Ordinance and the said Act had received the assent of the President, 1y
was, therelore, section 25-0 as in force in the State of Maharashtra which was
applicable when (he Comipany pave the notice ol closure, [eis, however,
unuecessary to sct out the provisians of cither the original section 25-0 or of
that section as applicable in the State of Maharashir for under both of them
the provisions for giving a notice sceking permission of the government for the
intended closure at least ninety days before the date on which the intended
closure was to become ellective and  the consequences ol not obtaining such
prior permission were the sime as in section 25-0 gy substituted by the Amend-
ment Act, 1982, What is, however, material is tha af the date of the giving of
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the notice of closure, scction 25(k) reqnired not less than three hundred work-
men to be employed in an industrial establishment. The said Maharashtra Act
of 1982 which replaced the said Ordinance had inscrted a new sub-scection (1A)
in scction 25(k) of the Industrial Disputes Act. The said sub-scction (JA) was
as follows ; ' -
“(1A) Without prejudice to the' provisions of sub-section (1), the
apprepriate Government may, from time to time, by notification
in the Oflicial Gazette, apply the provisions of section 25-0 and
section 25(r) in so far as it relates Lo contravention of sub-scction (1)
or (2) of section 25-0, also to anindustrial establishment (not being)
an establishment of a seasonal character or in which work is
performed only intermittently) in which such number of workmen,
which may be less than three hundred but not less than one hundred,
. as may be specificd in the notificntiony were cmployed on an averape
per working day for the preceding twelve months”,

No notification under the said sub-section (1A) which would apply the Company
has been brought to the notice of this Court. Pyen assnming that there was no
cuch notification, by the' Amendment Act, 1982, with effect from. Aupust 21,
1984, the requirement of not less than three hundred workmen was substituted
by a requirement of not less than one hundred workmen. ‘Thus, at the date of
closure, which is the material date for (he purposes of this Appeal, section 25(k)
as amended by the  Amendiment Act, 1982, wiin foree nnd wi apphicable to
the Company along with section 25-0us substituted by the Amendment Act,
1982,  The partics have also pone to trinl on the footing that the requirement
under scetion 25(k) was “not ol tess than one hundred workmen’.

10, The Trombay factory of the Company carries on the work of manu--
facturing and processing dyces. 1t is not disputed that the Trombay faclory is
an industry within the meaning of that term as defined in clausce (j) of section 2
of the Industrial Disputes Act. Itis also not disputed that the Trombay factory
is a factory as defined by clause (m) of section 2 of the Factories Act and 15,
therefore, an industrial establishment within the meaning of that cxpression as
defined in section 25L of the Industrial Disputes Act. What was, however, dis-
puted was that the Trombay factory is an industrinl estublishment to which
Chapter V-B applics because at no time did it employ one hundred workmen.
1t was also disputed that the Churchgate Division of the Company was an
undertaking of an industrial establishment inasmuch at the Churchpate Division
was not a factory within the meaning ol ¢lause (m) of the IFactorics Act.  The
Company’s contentions in that behall found favour with the Industrial Court.

1. Tt is not possible to accept the above conclusions rcached by the
Industrial Court. Clause ‘m) of section 2 of the Factories Act, 1948, delines the
e “factorv’ as follows :

“(m) ‘factory’ means any prenyscs including the precinets thereol--

(i) whereon ten or more workers nre working, or were working on
nny day ol the preceding twelve month, and in any part of which
a manufucturing process is being carricd on with the aid of
power, or is ordinarily so carried on, or :

iR BESY RS G
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{wenty or more workers are working, or were working

on any day of the preeeding twelve months, and in any part of

manufacturing process is bemng carricd on without the
ily so carricd on,=

(i) whercow
which .
aid ol power, or®is ordinarl

but does not include 8 mine subject to the operation of the Mines Act,

1952 (XXXV of 1952), or & mobile unit belonging to

place

Explanation —For computing the number of workers for the pur-_-“;

posts of this clause all the workers
" 0

be taken into account.

12. The first (hing to notice about clause (m) of section 2 of the Factories
Act is that it defines @ “actory’ @s meaning any premises including the pre-
cincts thereof *" and it does not define it as meaning any one prenises includ-
ing the precinets thereof™ Under this delinition, therefore, it 18 not required
that the industrial cstablishment must be situate i any one premises only.  The
second thing o notice about clause (m) is that the premises must be such as in
any part thereof a n\'unut‘ucturing process 18 being carried on. The expression
S nanufacturing process” is defined in clause (k) of section 2 of the Factorics
Act. The suid clause (k) is us follows :

“(k) ¢nanufacturing process’ ‘means any process for—
ornamenting, (inishing, packing oling,
demolishing, of otherwise treats

(i) making, altering, pepairing,
yiew o Qs use

washing, cleaning, breaking up,
ing or adapting any article or substance with

sule, transport, delivery or (Ii.\'pusul, or

(i) ymmpin;{ oil, witley, gewiape Or any other substance, oF d

(1) generaling, (ransforming or (ransiitting POweh or

(iv) composing types for printing, printing by letter press, Xitl\ogruplxy,

photogravure ol other similar process OF pook binding ; 0t

v) con.\'lr}lcling. 1jcc0ns\ruuling, repaiting, relitting, (ipishing of

preaking up ships or yeshels  OF

ng any article in cold storage.”
(Bmphasis supplicd)

‘

(vi) preserving of stori

Thus, the diffgrent processes set out in sub-clause (i) of clause (k) of section 2
must be with & view Lo the use, gule transport, delivery or d'\sposul of the article
or substances manufactured.

13. In the modern industrial world it is often not possible for all pro-
cesses which ultimately result in the {inished product Lo pe carricd out at one
place and by reason of the complexity and number of such processcs and the
acute shortage of uccmmnm\uliw nomany citics, several of these processes are
often carried oul in ditferent buildings situate at dilferent places. Purther, in
ynany cases (hese functions are distributed amongst different departments and

the armed forees:t i

of the Union, & cailwiay running shed or a hotel, restaunrant of cating . o
. A i
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v

divisions of a factory and such departments and divisions are housed in different
buildings.  That & factory can be housed in more than one building is also
clear from scction 4 of the Factories Act which provides as follows : .

“4, Power (o declare different departments to be separate factories or two
or more factories to be a single factory — : .

The State Government may, on an application made in this behalf by
an occupicr, dircct, by an order in writing, that for all or any of the
purposes of this'Act different departments or branches of a factory of
the occupicr specified in the application shall be treated as separate
factories or that two or more factories of the occupier specified in the
application shall be treated as a single factory.”

14. Section 25Lis not the only section in the Industrial Disputes Act in
which the expression “industrial establishment’” is defined.  This cxpression s
also defined in the Explanation to section 25A in termsidentical with clause (a)
of Scetion 25L.  While the definition given in section 25L is for the purposes of
Chapter V-1, the definition given in the Bxplanation to section 25A is for the
purposes of sections 25A, 25C, 25D and 25E. Under scction 25C, if a workman
in an industrial establishment has been laid off, subject to the other condiliqns
set oul in that section being satisfied, such workman is entitled to compensation
as specified in that section,  Under section 256, no compensation is to be paid
10 a. workman who has been laid ol inter alia *If such laying-oll is duc to &
strike or slowing down of production on the part of the workmen in another
part of the establishment’”, this particular provision being contained in clause
(iii) of scetion 251, The meaning of the expression “another part of the estab-
lishment”™ occurring in clause (iti) of section 258 fell to be interpreted by this
Courl in The Associated Cement Companies Limited, Chaibassa  Cement Works,
Jhinkpani v, Their Workmen.®*  The lacts of that casec were that the appcellant
company owned a factory which was situate in the State of Bihar, 1t also owned
a limestone quarcy which was situate about a mile and a half from the faclory.
Limestone being the principal raw material for the manufacture of cement, the
factory depended exclusively for the supply of limestone on the said quarry. On
behall of the labourers in the limestone quarcy certain demands were made on
the management of the company but as they were rejected the labourers went
on strike ; and on account of the non-supply of limestone due to the strike, the
management had to closc down certain sections of the factory and to lay-ofl
the workers not required during the period of closure of the scctions concerned.
Subsequently, after the dispute between the management and the workers of the
limestone quarry was settled and the strike came (o an end, a demand was made

on behalf of the workers of the factory who had been laid-ofl during the strike,.

for payment of lay-off compensation under section 25C of the lndustrialans-
putes Act, but the management refused the demand relying on clause (1ii) of
section 25E.  The Industrial Tribunal took the view that the limestone quarry
was not part of the establishiment of the cement factoiy and that  the workmen
in the factory were not disentitled to lay-ofl compensation by reason of clause
(iii) of scction 255, The company's appeal was allowed by this Court. On behalf
of the workmen the Lxplanation fo scction 25A was rclied upon. With

reference to the said Expianation, this Court said (at pages 715-16) :

2, 1960(1) S.C.R. 703 (S.C.).
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“The Explanation only gives the meaning of the expression ‘industrial
establishment” for certain sections of the Act ; it does not purport 1o
lay down any test as to what constitutes one ‘establishment’y. . Letus
tuke, for example, a factory which has diflerent departments diwvhich
manufacturing processes aro enrried on with (he aid ol power.c e
department, i it cmploys ten or more workmen, ¢ if'a Yabtdfy willvin
the meaning of cl. (m) of section 2 of the Factorics 'Act, 1948 soris
the entire factory where 1,000 workmen may be employbi. su¥he
Explanation merely states that an undertaking of the: nmredf a
fuctory as defined in cl. (m) of scetion 2 of the Factories Act, 1948, is
an industrial establishment, It has no bearing on the question if in

the example taken, the factory as a whole or cach department thercof

should be treated as one establishment.  That question must be
determined on other considerations, because the Lxplanation does
not deal with the question of one establishment. in our view, the
true scope and cffect of the Bxplanation is that it explains what cate-
gories, factory, mine or plantation, come within the meaning of the
expression “industrial estublishment’ 5 it does not deal with the
question as to what constitutes one establishment and lays down no
tests for determining that question.”

15. Section 25-O applies to the closure of “an undertaking of an industrial
establishment’ and not to the closure of “an industrial establishment”.  Section
25L, however, dcelines only the expression “industrial establishment’ and not the
expression “an undertaking of an industrial establishment’’. It also does not
define the term “undertaking™.  Section 25L does not require that “an under-
taking of an industrial cstablishment should also be an “‘industrial establish-

ment’” or

that it _should be located in the same premises as the “industrial

establishment™, The term “undertaking” though it occurs in several scctions

of the Ind

ustrial Disputes Act, as for instunce, scctions 25FF, 25FFA and 25FFL,

is not defined anywhere in the Act. Even the new clause (ka) which was inserted
in section 2 by the Amendment Act, 1982, defines the expression *“industrial
establishment or undertaking” and not the term “undertaking” - simplicitor, 1t
would appeir from the opening words of clause (ka), namely, “industrial estab-

blishment

industry is cacricd on”, that the term

an industr
wherever |
given to

or undertiking” means an establishiment or undertaking in which any
“undertaking” in that definiticn anplies (0
ial undertaking. 1t would thus appear  that the words “undertaking”
t occurs in the Industrial Disputes Act, unless a specilic meaning is
that term by that particulir provision, is to be understood in its ordi-

nary meaning and sense. The term “undertaking”  oceurring in seetion 25FFF

fell for in
v. The Wo

terpretation by - this Court in Management of Hindustan Steel Limited
rkmen and others.®, In that case, this Court held (at page 310) ;

“Tne word undertaking as used in sec. 258 seems to us to have been
used in its ordinary sense connoting thereby any work, enterprise,
project or business undertaking. It is not intended to cover the entire
industry or business ol the employer as was suggested on behalf of the
respondent.  Lven closure or stoppage of a part of the business or,
activities of the employer would seen in law 1o be covered by this sub-
scetion, The question has indeed 1o be decided on the facts of each
cuse.” .

3, 1973(3) S.CLR, 303,
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The above passape was cited with approval and reiterated in Workmen of the
Straw Board Manufacturing Company Limited v, M{s Straw Board Manufacturing
Company Lintited ! ‘

16. It is thus-clear (hat the word “undertaking’ in the expression “an
undertaking of an industrial establishment in scction 25-O0 means an under-

Aaking inits ordinary meaning and sense as defined by this Court in the case of

Hindustan Steel Limited. (supra) 1fan undertaking in its ordinary meaning and
sense is a part of an industrial establishment so that both taken together consti-
tute one establishment, section 25-O would apply (o the closure of the undertak-

ang provided the condition laid down in scction 25K is fulfilled. The tests to

determine “what constitutes one establishment were laid down by this Court in
Associated Cement Company’s Case. (supra) The relevant passage is as follows :

“What then is ‘one establishment’ in the ordinary industrial or busi-
ness sense 7 The question of unity of  oneness presents diflicultics
when the industrial establishment consists of parts, units, departments,
branches cte. [ it is strictly unitary in the sensc of having one location
and one unit only, there is hittle difficulty in saying that it is one
establishment.  Where, however, the industrial undertaking has parts,
brenches, departments, units cte, with different focations, rear or dis-
tant, the question arises what tests  should be applied for determining
what constitutes ‘onc establishment’.  Several tests were referred to in
the course of arguments before us, such as geographical proximity,
unity of ownership, management and control, unity of employment
and conditions  of service, functional integrality, gencral unity of
purpose ete... It is, perhaps, impossible to lay down any ong test as an
absolute invariable test for all cases.  The real purpose of these tests
is to find out the true relation between the parts, branches, units etc.
Ifin their true relation they constitute one integrated whole, we say
that the establishment is one ; il on the contrary they do not consti-

_tute one integrated whaole, cach unit is then a separate unit. How ihe
relation between the units will be judged must depend on the facts
proved, having regard to the scheme and ohject of the statute which
pives the ripht of unemployment compensation and also presceribes
disquadification therefor, Thus, in one case (he unily ol ownership,
management and control may  be the important test 3 in another case
functional integrality or general unity may be the important test § and
in still another case, the important test may be the unity of
employment. Indeed, ina larpe number of cases several tests may fall
for consideration at the same time,”'

These tests have been accepled and applicd by this Court in difTerent cases, for
instance, in South India Millowners' Associalian and others v. Coimbatore District
Textile Workers’ Union —and others,® Western India Mateli Co. Lid. v, Their
Workmen® and Workmen of the Straw Board Manufacturing Company Limited v,
M{s Straw Board Manufacturing  Company  Limited (supra). In Western India

4, 1975 S0, 115 (S.C),
5. 1962(1) Lab, L.J* 223 (S.C.).
VO, 1964(3) S.CR, 560 (S.C),
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s (supra) the Court Lheld on the facts that there wak func-

tional inteprality and inter-dependence or community of linancial contral nnd

‘ management of the sales oflice and the factory in the appellant compaiy and

? ' that the two must be considered part of one and the same unit of industrial pro-

duction. In the Straw Board Manufuctaring Company’s Case (supra) the Court

held (at page 713) '

; - “Phe most important aspect in this p

I : in our opinion, is whether one unjt has such componental relation

? (hat closing ol one must leand to the closing of the other or thg one
canmot reasonably exist without the other. Lunctional integrality will
assume an added signilicance in a case of closure ol a branch or

unit.”

Mateh Company's Case

articular case relating 1o closure,

17. What now falls to be ascertained is whether (he undertaking of the
Company, nanmely, the Churchgate Division, formed part of the induslru}l '
; cstablishment of the Company, namely, the Trombay fuctory, so asto consti--
‘ tute the Trombay lactory and the Churchgate Division one establishment. I
they did and the total strength  of the w orkmen ¢cmployed in the Churchgate
Division and at the Trombay fuctory wias one hundred or more, then section
25(0) would apply. Il they do not, then the section which would apply would be
‘ section 25FFA. Thisisa question ol fact to be ascertained from  the evidencee
| ' led before the Industrial Court. At the relevant time the number of employees

in the Worli Division was 110, in the Churchgate Division was 90 ;md. in the

‘Trombay Division was 00, appregating in o 200, The Worli Division docs

not fall Tor consideration in this appeal because the evidence in the case is con-

fincd to the Trombay factory and the Churchgute Division and does not refer to

the Worli Division except in passing.” The evidence clearly establishes that the

functions of the Churchgate Division and the Trombay fuctory were neither

‘ separate nor i tependent bul weye 50 integrally comneeted as Lo constitute the
| Churchpate Division and the Trombay factory into one establishment.  Until
1965 the Company had its various departments, such a8 ‘phunmncmlicul sales,
~dyes and chemicals sales, laboratory (which 5 now in the Trombay factory),
accounts, purchises, personnel and administration and other departments housed
in Bxpress Building, Churchgate, while its fuctory was situate al Tardeo, In
1965 the fuctory as also the laboratory were shifted 1o Trombay and in 1971 the
Pharmaceutical Sules Division was shifted to worli.  Vven after the Company
began carying out its operation at three separate pluces, munely, at worli,

| i Trombay factory w
Division also looked after the marketing and sales of the roods manufacturced
and processed at (he ‘Trombay factory. The statistical work of the Company,
namely, productwise sales slatistics, industrywise sales statistics, pirtywise sales
stutistics, monthly sales performance statistics, sales forecast statistics, collee-
tion forecast statistics, gales outstanding statistics and other statistical work,
was also donein the Churchgate Division. The.orders for processing of dyes
and instructions in respect thereof were issued from the Churchgate Division to
the Trombay, factory. The work of making payment of salaries, overtime, con-
yeyance allowances, medical expenses, leave travel allowance, statutory deduc-
ticns such as for provideat fund, income-tax, professional tax, cle., in respect
of the workmen working at the Trombay factory was also done in the Church-
gate Division and an employee from the Churchgate Division used Lo go to the
Trombay factory on the last diy of cach month lor actually making payment of

) B .

‘ Churchgate and Trombay, all the purchuses ol raw materinls required for the '
ere made by the Churchgate Division.  The Churchgute....

e e pm o
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the salarics ele.  The work of purchasing statutory items, printing forms, cle.,
lfor the Trombay factory and the Worli: Division was also done by the Church-
ste Division and the maintenance of the Lixpress Building a( Chwurchgate and of
the factory at Trombay was done by personnel in the Churchgate Division. The
Churchgate Division also purchased uniforms, rain coats and umbrellas for the
workmen working in (he Trombay factory in addition (o the workmen working
in the Express Building.  The services of (he workmen working in (he Trombay
factory were transferable and workmen were in fact transferred from the
Trombay factory to the Churchgate Division. .

18. While the Union examined ecipht witnesses, P.S, Raman, Exccutive
(/\dminislrnlion) ol the Company was (he only witness cxamined by the Com-
Pany. Raman has admitted in his evidence (hat the marketing and sales opera-
tions of the dyes processed at the Trombay factory were done in the Churchpate
Division, that personnel from the Churchgate Division were sent to the Trombay
factory in conncction with the technical mutters relating to the factory, that
the procurement of raw materials and the work of technical advice on processing
and standardization of goods manulactured g processed at the Trombay fact-
ory as also the final marketing of the finished products of the Trombay factory
were all done by the Churchgate Division. ¢ has further admitted " (hat the
supply of stationery to the Trombay factory was largely done from the Church-
gate Division and that (he ultimate decisions with regard o the workload,
assipnment of job, etc. were taken (o the fop management of (he Company at
the Head Ofice of the Company in iixpress Building. Raman has also wdmitted
that samples relating (o the products (a be processed at (he Trombay lactory
were received al the Churchpage Division and salury sheets in respect of weik-
men employed in the Trombay factory were prepared in (he Churchgate Divi-
sion ahd that all preparations in respeet of dishursement of wapes and salurics
ol the employees working in the Trombay factory were also doncin the Church-
gate Division, Raman'y evidenee further shows that there were no accountants
at the Trombay lactory and all (he work relating to the accounts of the Trombay
factory was done at (e Head Office and Raman himse!l had to to £o Trombay
sometimes in connection witl (he work of the factory. It is thus clear from the
cvidence on the record tha( the Trombay factory could never have functioned inde-
pendently without the Churchpate Division being there, A factory cannot produce
or process poods unless raw. materials required for that purpose are purchascd.
Equally, there cannot be a factory manuflacturing processing  goods unless the
goods so manufactured or processed are marketed and sold. The onc without the
other is a practical impossibility. Similarly, no factory can run unless salarics
and other employment benelits are paid to the workmen nor can a factory func-
tion without the heeessary accounting and statistical dpjq being prepared, These
are infeprnl parts of the manulncturing netivities ol lnctory, Al these fuctors
exlsted i the present case nnd there can be no doubt (hat (he Trombay factory
and the Churchgate Division constituted one establishment. The fact that, accor-
ding to the Company, a major part of the work of the Churchgate Division was
that of marketing and selling the products of ihe Ranoli factory belonging (o
Ambalal Sarabhai Enterprises Limited is irrelevant, The Trombay factory could
not have conveniently existed and functioned without (he Churchgate Division
and the evidenee shows g complete functional integrality between (he Trombay
factory and the Churchpate Division of the Conipany. The tofal number of
workmen employed at (he relevant time in the Trombay factory and the Church-
gate Division was one hundred and fifty and, therefore, if the Company wanted
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(o close down'its Churchgate Division, the section of the Industrial Disputes Act ' ' work, ite
which applicd was section 25-0 and not section 25-I'FA. ! ' of establ:

19. The next contention raised on behalt of the Company was that the _ hotels and
Trombay fuctory was registered under the Factories Act while the Chuichgate anmuuseme
Division was repistered as a commercial establishment under the Bombay Shops ‘ _ ol every ot
and Establishments Act and, therefore, they could not be treated as one. Accor- statement
ding to the Industrial Court, this fact of registration uuder (wo different Acts ‘ various pu
constituted the Trombay factory and the Churehipate: DIVISIon o (wo sepirate itoas el
legal entities. 1t is as dillicult to follow this contention of the Company as it house, the
is Lo understand the conclusion reached by the ndustrial Court. Mecrely because { of sucl sl
registration is required to be obtained under a particular statute, it does not ! ol the stat
malke the business or undertaking or industry 50 registered a separate legal : ments.
entity except where a registration of incorporation is obtained under the f appended
Companies Act. The Factories Act and the Bombay Shops and Establishments Iy under seci
Act arc regulatory statutes and the registration under both these Acts is shows th
compulsory for providing certain benelits to the workmen employed in the ‘ Part 11 co

hotels ; P

factory or the establishment, as the.case may be.  What was, however, relicd
of theatres

upon was the definition ol “commercial establishment™ given in clause (4) of
. section 2 of the Bombay Shops and Establishment Act. The said clause (4) is as : 0.
follows : . is exclude
“(4) ‘Commercial establishment’ mceans an establishment  which clause (4)
curries on, any business, trade or profeession or any work in connec- PRCILLICHS,
tion with, or nicidental or ancillary to, any business,  trade or profes- ‘ ment g
ston and includes establishment of any legal practitioner, medical PR In respect
practitioner, architect, engineer, acconuntant, tax consultant or any in the P
other technical or professional consultant and also includes a socicty ment fron

registered under the Socicties Repistration Act, 1860, and a charitable o be an e
ot other trust, whether registered or not, which carries on whether for ments Act

purposes ol gain or not, any business, trade or prolession or work in 21.
connection with or incidentul or ancillary thereto but does not include certain pr
a fuctor, shop, residential hotel, restaurant, cating  lhouse, theatre or . apply to

other place of public amusenient or catertainment . . Schedule,
_ (mphasin supplied.) notilicatio
Clause (9) of section 2 of the said Act delines “lactory” as meaning fany pre- the entrie:
mises which is a factory within the meaning of clause (m) of section 2 of the ; that & nun
Factories Act, 1948, or which is deemed to bea Factory under section 85 of the sense, dare
sl ACE, The dehmition ol “commerenl eotnblinhment” o cliee (1) of . Factoring

Procenn e

(Lintry 34

section 2 clearly shows that e commercnl entablishinent i one ol the citegorivs
of “establishment”.  “Eatablishment™ is sepavately delined in clause (8) ol

seetion 2 as follows : commonly
! ' b g oot GUSS 1S CUT

() ‘Bstablishment’” means a shop, commercial cstablishment, resi- fucturing |

dential hotel, restaurant, cating house, theatre, or other place ol ' Jayems €l

public amusement or entertainment 10 which this Act applies and Vies Poom

ineludes such other establishment as the State Government miy, by ])lll',(l“nir'
botilication in the Official- Guazette, declare o be an estublishment for i ILAC  J

_ the purposes ol this Act”. | \ Chcmbtlu', ‘

It will be noticed that the word “factory” does not oceur in the delinition of 220) ; an
Seatablishment” while @ factory is expressly excluded from ihe definition of the Tata
Seommoreinl establiahment™,  The veason i obvious, There are weprule thit while
Chapters in the Bombay Shops and Hstablishiment Act which provides lor betore
various matters such as opening and clu:ii!lg hours, daily and  weekly hours of Bombay S
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Braide ool 4y Carnica o

' S Loy 40) ¢ establishiments

\
\

i Voo the manulacturng, pro-
work, interval for rest, holidays in a weck, 'i'tc'.‘.,\in'fésp'ck‘t‘hr'diﬂ‘(‘l’»‘dm‘Clitég(bh'i(:'s“'
of establishment, such as shops “and commereial’! él\“l‘:'\‘lﬂi‘s‘hmm'\'ts',"1'*(:5‘1&'1"‘\1‘!%‘:\1“1
ho-cls and restaurants and cating houtes and  theatres-or ey ‘ﬁln’é‘t_'s‘b"-'f'v‘\’n‘l’ilﬁ‘é""
amusement or enfertainment. Under section' 7(1) of tht! S:\ic‘l.'}’\'dl"'l‘lll‘é'\:ha‘l‘)‘l-(oe'r"iwl‘!".
of cvery establishment is to send to the Inspector of thc"l\ot‘:ll‘n?ék‘l_‘"cb'nbé\-ﬁc P4
stalement ina prescribed  forme topether with the prescribed feds ‘él\i'i}':rin'(h)t"
various particulars ineluding “the catepory ol the establishment, : i.é‘.’,l’lil\'héllll'cr
it is a shop, commercial establishment, residential ]gdlci,‘ Festaurant, ¢ating

] or cnlcﬂ.’t'iri\ﬁh‘t"."()H'i;éé'c‘ipt ¢

house, theatre or other place ol public amuscment
of such statement and the fees the Inspector, il wabisfied hot thd'eorreciness
of the statement, is lo reaister the culablishment in the Regpister of Jistablish-
ments.  The form of the Reaister of Lstablishments is giventin ‘ fform C
appended to the Maharashtra Shops and Pstablishments Rules, 1961, made
under seetion 67 ol the Bombay Shops and Establishments  Act. This Form
Jhows that the Repister s divided it live parts, Part b eonsists of  shops
Part 11 consists ol commercial catablishments § Part 111 consists of residential
holels 3 Part 1V consists ol restaurants and cating, houses | and Parl V. consists
of theatres and other places ol public amusement or entertainment.

20. A factory as defined in clause (im) of scction 2 of the FFactorics Act
is excluded from the definition of “ecommercial establishment®  contained in
clause (4) of section 2 ol the Bombay Shops and Establishments Act, and is not
mentioned in the list of cstablishments sct out in the definition of “cstablish-
ment” given in clause (8) of scction 2 of the said  Act because various matters
in respeet of which provision is made under the said Act are also provided for
in the Factories Act. There'is, however, nothing to prevent the State Govern-
ment from declaring, under the latter part of clause (8) of section 2, a “lactory”
10 be an cstablishment for the purposcs of the Bombay Shops and Establish-
ments Act,

21, Under scection 4 of the Bombay Shops and Establishments Act,
certain provisions of that Act set oul in Schedule 11 to the said Act arc not to
apply to the establishments, employces and other persons mentioned in the said
Schedule.  TFurther, under scetion 4, the State Government “has the power, by
notification published in the Ofcial Gazelte, to add to, omit or alter any of
the enfrics in Schedule 1. Several of the entries sct out in Schedule 1l show
that a number of industrial establishments, using that expression in its ordinary
ense, are covered by the term “establishment’ such as, icc and jice-fruil manu-
freturing establishments (Entry 24) ; any cslablishment wherein a manufacturing
process defined in clause (k) of scction 2 of the FFactories Act is carried on
(Entry 34); dal manufacturing cstablishments (Entry 46) : establishments
commonly known as peneral enpineering works wherein the manufacturing pro-
cess is carricd on with the aid ol power (Entry 54) ; such establishments  minu-
facturing bricks as open carlier than 5.30 a.m. (Entry 90) ; establishment of
Jayems Chemicals, Nashik Road, Deolali, Nashik (Entry 106) ; Biotech Laborato-
rics, Poona (Lntry 160) employeces in Messrs. Manganese Ore (India) Ltd., Nay-
pur (Lntry 183) 3 cmployees in tanncrics and leather manufactory (Entry 187) .
1ILAC Limited, Calico Chemicals Plastics and Iibres Pivision Premiscs, Anik
Chembur, Bombay-400074 (Entry 208) : flour mills in Grealer Bombay (Entry

" 220) 1 and Trombay Thermal Power Station Construction Project, Unit 5, of

the Tatn, Power Company  Ltd., Bombay (Intry 243). It may be mentioned
that while the Taboratory of the Company wits located in the lxpress Building
before ‘it was shifted to the Trombay factory, it was registered under the
Bombay Shops and Lstablishments Act and not under the Factorics Act,

£ G s
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72. The crror made by the Industrial Court was in considering thatan
undertaking of an industrial establishment should itsell be an il_nduslriul esta-
blishment, that is, & factory s delined in clause (m) of seetion 2 ol the Factories
Act. This supposition is not correct tor, as already pointed out, there i5 o
requirement contained in the Industrial Disputes Act that an undertaking ol an
industrial establishment should also be an industrial establishment.

23, The last contention on the merits which was raised on behall of the
Compiny wis that thouph the Compivry ‘mipkhlllmvc acted in'n contravention of the
provisions of scction 25-0 the tndustrinl - Disputes Act, 1t nonce the Tess would
not amount to @ failure to implement the Settlcment dated Prebruary 1, 1979,
cntered into between the Company and the Union und, therefore, the act of
cligsing down the Churchgate Division wis not an unlaire labour practice under
section 28 of the Maharashira Act read with Item No. 9 of Schedule 1V o the

Csuid Act. This contention (00 found tavour with the Industrial Court, Yor reach-
ing the conclusion that the closing down of the Churchgate Division was not an
act of unfair lubour practice on the part of the Company, the Industrial Court
relied upon the decision ol a teamed Single Judge ol the Bombay High Court in
the case of Maharashtra General Kenngar Union v, Glass Containers Pyt Ltd. and
another (supra). The relevanl passage in that judgment is as follows (at puge 331):
st is diflicult toaceept the submission made on behalf of the Union
that non-compliance with any statutory provisions such as S. 25-FFA
must be regarded as failure by the employer to implement an award,
settlement or agreement. Tle position might be dillerent in relation
to certain statutory provisions which are declared to hold the field
until replaced by specilic provisions applicable 10 certain specific
undertakings.  For example, the Model Standing Orders may govern
a particular employer and his workmen till repulsed or substituted by
certifiecd Standing, Orders specially framed for that employer and
approved in the manner provided under the statute or the rules. This
would not imply that provisions such as those contained in S, 25FFA
or 25-UIFF ol the (ndustrial Disputes Act can be held or deemed
(0 be a part of the contract of employment ol every cployee.  Any
such interpretation would be stretching the language ol item Y to an
extent which is not justiticd by the language thereot™.
1t is not possible to accept as correct the view taken in the said casc. It is an
implicd condition ol every agreement, including a scttlement, that the parties
thereto will act in conformity with the law. Such « provision is not required 1o
be expressly gtated in any contract. 11 the services ol a workmen are terminated
in violation ol any of the provisions of the Industrial Disputes Act, such termi-
nation is unlawful and inellective and the workman would ordinarily be entitled
1o reinstatement and payment of full buck wages, In the present Case, there was
a Settiement arrived at between the Company and the Union under which certain
wapes were to be paid by the Company (0 its workmen. The Company failed to pay
such wages from Seplember 18, 1984, o the cighty-four workmen whose services
were terminated on the pround that 1 had closed down its Churchgate Division,
As already held, the cloging down of the Churchgate Division was ilepal as it
was in contravention of the provisions of scction 25-0 of the Industrial Disputes
Act. Under sub-section (0) ol scetion 25-0, where no application for pernission
under sub-section (1) of section 25-0 is made, the closure of the undertaking is
to be deemed to be illepal from the date of the closure and the workmen are o
be cntitled o all the benelits under any law tor the time being in foree, as il the
nadertaking had not been closed down, The cighty-four workmen were, there-
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1986(3) S.G. Chemical & DT Union v, S.G. Chemical & D.T.L. & ors.

fore, in law entitled to reccive from September 18, 1984, onwards their salary
and all other benefits payable to theim under the Settlement dated February 1

)

1979.  Thesc not having been paid to them, there was a failure on the part of

the Company to implement the said Seitlement and consequently the Company
was guilty of the unfair labour practice specificd in ltem 9 of Schedule 1V to the
Maharashtra Act, and the Union way justificd in filing the Complaint under
section 28 of the Maharashtra Act complaining of such unfair labour practice.

24, 1L was lastly submitted that several employees must have tauken up
alternative employment during the intervening period between the . date. of the
ctosure ol the Churchpate Division and the hearing, of this Appeal and an
inquiry, therefore, should be directed 1o be made into the amounts received by
them from such alternative employment so as (o set o the amounts so received
against the back wages and future salary payable to them.  1¢is diflicult to sce
why these eighty-four workmen should be put to further harrassment for the

wrongful act of the Company. It is possible that rather than stirve while await- .

ing the final decision on their Complaint some o these workmen may have
taken alternative employment.  ‘The period which, has clapscd is, however, 100
short for the moneys rececived by such workmen  from the alternative cmploy-
ment taken by them to aggregate to any sizeabled amount, and it would be fair
to let the workmen. retain such amount by way of solatium for the shock of
having their services terminated, the anxicty and apony causcd, thereby and the
endeavours, perhaps often fruitless, to find alternative employment.

25, It was also submitted that most ol the workmen have already aceepted
the retrenchiment compensation offered by the Company and cannot receive full
back wages or future salary until the amount  of such compensation received by
them is adjusted.  Learned Counsel for the Union has very failure conceded that

“the workmen cannot retain the retrenchment compensation and also claim full

back wiges as also [uture salary in [ull and that the amount of retrenchment
compensation received by the workmen should be adjusted apainst the back

wapes and futuree salary,  There would be no difliculty in adjusting the amount -

of back wages against the amount of retrenchment compensation received by the
concerned workmen but if thercatter there is still any balance of retrenchment
compensation remaining to be adjusted, it would be too harsh to direct that such
workmen should continue in scrvice and work for the Company without receiv-
ing any sulary until the balance of the retrenchment compensation stands fully
adjusted 5 and, therefore, so far as future salary is concerncd, only a part of it
can be directed to be adjusted against the balance of the retrenchment compen-
sation, provided there is any such balance lelt after sctting off the back wagces.
26. In the result, this Appeal must succeed and is allowed and the order
dated July 26, 1985, passed by the Industrial Court, Maharashtra, Bombay,
dismissing the Complaint (ULP) No. 1273 ol 1984 filed by the Appellant Union
against the Respondents is set aside and the said Complaint is allowed and it is
declared that the closure of the Churchgate Division of S.G. Chemicals and
Dyes Trading Limited was illegal and the workmen whose services were  termi-
nated on account of such illegal closure continued and are continuing in the
employment Hf the Company on and from Scptember 18, 1984, and are entitled
to receive rom the Company their full salary and all other benelits under the

Settlement dated February 1, 1979, entered into between the Company and the”

Appellant Union, from September 18, 1984, until today and therealter repularly
untih their services are lnwlully terminated according to law. I any workman
whose services were purported to be terminated by the closing down of the
Churchgate Division of the Company has reccived petrenchment compensation

St
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from the Company, the amount of back wages will be sct of fagainst such ret ‘employe:
renchment compensation and il after such sctting ofUany bulunce of retrench- ALy person
ment compensation still remains, it will be adjusted by deducting twenty per- with the w
cent from the periodic salary payable to such workman. different uy
connected
27. The Respondent Company will pay to the appellant Union the costs ™ work i
of this Appeal, necessity
will be.
e : Incic
or establi
N, . constructe
SUPREME COURT OF INDIA ' of These
' conseqtien
C.A. No. 801 of 1976 ete. (W.A. 288/1970) the work
Decided on 29-4-1986 ; addition:!
z said that t
CORAM " of the fawv

additona
} LT . . comected
The ton’ble Mr. Justice V. Balakrishna Eradi

The Von'ble Me, Justice Murari Mohan Dutt . C Cas
Regional Director 15.S.1,, Madras % ~=Appellunt Cutses rel
Versus
South India Flour Mills Ltd. / — Respondent 1.
L.S.1. Act, 1948 —Section 2 (9) ‘Lployee’ who is—Whether casval labour 0
are employees within the Act—1eld yes. A
LN, seetion 39(4D)  and section +12(3)  clearly envisage the  case of 3,

casual employees.  Inother words, Wois the intention of the Legisliture that

the casual employees should also be brought within the purview ol the Act, A 4
I s true that a casual employee may not be entitled to sickness benelit as e :
pointed out in the case ol Gnanambikai Mills (Supra).  But, inour opinion,

that cannot be a ground for the view that the intention of the Act is that casual S.
employces should not be brought within the puview ol the Act. Apart from. :

sickness benefit there ave other benelits under the Act including disublement

1
B T

’ benefit to which a casual employee will be entitled under section 51 of the Act. : Advocat
Geetion 51 does not lay down any benelit period or contribution period.  There
may again be cases.when casual employces are cmployced over the contribution Lo
. . U

period and, in such cases, they will be entitled to even the sickness benefit,
Lo the circumstinees, we hold td casual employees come within the purvicw

of the Act.
(Para 10)

1.S.1. Act, 1948 —Section 2(9)—Mill, whose mrain activity is  weaving,
constructing building for its ‘expansion—Is construction activity ““incidental to
or preliminary  toor comeeted with the work of the fagtory wml its workers
whether employees—1eld in the alirnative,

Advocate
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BEFORE THE EON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH AT AHMEDABAD.

ORIGINAL APPLICATION NO. 203 OF 1991
Mohd.Ar 1if Hasanbhai Bel im Applicant
V/s.

Union of India and Ors. Respondents

Written Reply on behalf of

the respondents.

T
™ I, H. 14 A MBANY
e’
C “/ . _— | < ’ P
o Wworking as A-E. \es1e)) <), ren D& with
() 7 1
\¢/\, the respondent No.ii herein, do hereby state
" X ,
4%
‘;’ ’////// - in reply to the aforesaid original appl ication
~ am Vv
/fgk f)\~\ as under:

1. I have perused the relevant papers and
files pertaining the application and I am conversant
with the facts of the case and I am author ised
to file this reply on behalf of the respondents.
I am therefore, competent to file this reply

, (5
\/{i//r on behalf of the respondents.
A

2 At the outset I say and submit that
the application is misconceived, untenable and

requires to be rejected.



3, At the outset I say and submit that
no part of the application shall be deemed to
have been admitted by the respondents unless
specif ically stated so by me hereinafter. All
the statements, averments and allegations contained
in the application shall be deemed to have been
denied unless specifically admitted by me herein-

after.

4, In reply to para-4 of the appl icat ion
I say and submit that the appl icant was engaged
as a casual labourer for specific work of lay ing
of the underground cables on daily rated basis
which work was of purely casual nature. The
appl icant was engaged from September 1986 to
March 1987 during' which period the total number
work ing 207

of/ days were %87 which includes weekly off, no
work paid day di.e. total 28 days during 1986-87
are to be excluded from total working days. wh ich
comes to 179 net working days. Similarly, in
the vyear 1987-88 from April to July the total
number of working days wsere 117 and after deduct ing
the weekly off, no work paid day, etc. wh ich
comes to 16 days, the net working days come to
101 only. Thus, I say .and submit that it
is very clear that the appl icant has not completed
240 working days in each f inancial year as per

the Circular of the Govt. of India.

5% In reply to para-4(ii) of the appl icat ion



o

I . say and -submit  that: the contents COFERLIES & sanc

are not correct and I deny the same. I say that
the, applicant  wds @ informed ; well “inSNaEVasiccts by
the respondents vide Ref.No.A-2/CL/Selection/
87-88 dated 1.7.1987 i.e. one month in advance
stating . ‘that direr “bo ‘‘completion Sei spec if ied

work  ‘and’ non-availabil ity of & work, SSHCESERUEEhel
engagement - After . 1.8. 1987 = will belSaecosscd?

Since the applicant was informed well in advance
gquestien  ‘of vielataon . of  1Industr (NS GIEES
Act does not arise. 1. say that ‘Ehelindlsteial
dispute case of the applicant filed in the Industrial
Court at Ahmedabad has already been decided
and award came to be passed by the Hon'ble Industrial
Tr ibunal, Ahmedabd in L.T.C.No.40/89 " dated

5. 10.1990 . "after’ considering = all % tHeSE e | cvant
facts. According to the directions given in
the judgment the Telecom Department has to pay
one year's compensation to him but certified
copies of +the said judgment along with 1legal
opinion have not been received by this office
and award granted could not be implemented due
to non-receipt of certified copy of the judgment
and the Govt. Pleader's opinion. However, Shri
B.M. Joshi, A.G.P. is being requested to expedite

the same.



D

Q. In reply to para-4(iii) of the application
I say that it 1is not correct to say that the
applicant has completed 240 days in a particular
year. During the vyear 1986-87 the applicant
had worked ony for 179 days and during the year
1987—83 the applicant had worked only for 101
days. Under the circumstances the appl icant
is not entigled to get benefit of re-instatement
in service because he did not fulfill the condition
of minimum 240 days of work in a particular year

for granting of temporary status as casual labourer.

7 « In reply to para-8(A) of the application
I say that under the provisions of Section 25F
of the Industrial Disputes Act one month's pay

is justif ied.

8. In view of the what has been stated
above I say -and submit that the application is

misconceived, untenable and requires to be rejected.

Anmedabad,
Dt .29 -7-1992. N
__________ LW\ AGany
A-E- Q=)
ﬂ‘ Geen -7 P,

Ver if icat ion

: ., Rl AmBA T
work ing as A’E’M}ﬁu G 3DE with  the
v 7T




respondent No. ™) herein, do hereby verify and
state that what 1is stated above 1is true to my
knowledge,

information and belief

and I believe
he same to be true.
Ver if ied at Ahmedabad on  this 22udday
of July 1892.
A W)\ . AMBANT)
/\ | P
//‘\E\‘, |\ & NN A oA Leah)
Ha - '
.‘ ) ¢ . /\ S AL T.r\'
] | ) (
N PRy
- “)\ Q (] <
r.\ v a9 ‘3(\ o)
l}gnl\-’/‘{éfg}x 3

iled v Me

3 0L (L %
esrnpd advocate for ~POOROT
Respdaduet With sECHME el

AL . o
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BEFORE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD,

ORIGINAL APPLICATION No: 203/1991.

Mohmed Arif Hasambhal Belim,

Adult,OcctUnemployed,

Add: 14 Kumbharwada Corner,

Near Alka Masjid,

Kumbharwada Main Road,

RAJKOT ¢ ¢ APPL ICANT,

Versus

Union of India,

Through: It's Secretary,

Eelecom. Department,
overnment of India,

NEW DELHT.

Shri N.A. Chauhan or his
successor in the office,
Central Industrial Tribunal,
Multi-Storeyed Building,
Lal Darwaja,

AHVEDABAD,

Secretary,

Ministry of Labour,
Government of India,

NEW DELHT.

Asstt;Engineer Phones,
External (Fast),

Income Tax Buflding,
RAJKOT. $ tRESPONDENTS.

RBJOINBER -IN- AFFIDAVIT

I, Mohmed Arif Hasambhai Belim applicant in
this case & hereby state on solemn affirmation as

under ¢

1) That I have been read over and explained the
written reply filed by the respondents and therefore
I file the present Re-joinder in the matter.

2) At the outset T say and submit that the reply
is misconceived with false facts and information and

required to be rejected.

3) At the outset I say and submit that no part of

the reply be deemyto have been admitted by the
applicant unless specifically stated so by me hereinafter.

.'.2...
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All the averments and allegations in the reply shall

be deemw{to have been denied unless specifically admitted
by me in this re-joinder.

4) In reply to para-4 the statement made therein are
not correctly stated and are denied hereby. It is

denied that the applicant was engaged for specific work
of laying of the underground cables on daily rated basis
which work was of purely casual mature, It is denied
that the applicant was engaged from September-1986 to
March-1987 only or that his total number of working were
207 days, which includes weekly off or it comes to

179 days as mentioned therein. It is also denied that
in the wyear 1987-88 from April to July the total
number of working days were 117 and after deducting the
weekly off it comes to 101 days. Tt is not true that

the applicant has not compléedd240 Bmys working days
in each financial year as mentioned therein.

5) In answer to para=~5 of the reply statements made
therein are not correct and not admitted. Tt is not
true that the applicant was we€l in advance informed or

one month in advance as stated therein. The rest of

the statements made in the said para are not correctly
N stated and therefore are not admitted to be true. The

applicant is yet not reinstated inspite of the award

in his favour.

6) In reply to para-6 & 7, the statements made

therein are not correct and are not admitted to be true,

7) The applicant submits that he has already
produced alongwith petition various certificates issued
by the officers of the respondents at Annexure A/1 from
page 13 to 17, The certificate at Annexmre A/1 page-13
has been issued by D.E.P.,Aji,yBRNG-Rajkot where the
name of SIP is shown as S.H, Balim, Lineman under whdm
the applicant was required to work for the period from
September-1986 to April-1987 showing total working days,
the applicant has worked for 237 days. The certificate

.-.30.0.

B



ese3ees
produced at page-14 has been issued by Asstt.
Engineer (Phones), (External) (West),Rajkot where in
it is certified that the applicant has worked for
31 days during May-1987 under the same S.I.(Phones)
shri H.H. Belif. Thus the applicant was kept
attached alongwith H.H.Belif and he has to work
wherever shri H.H. Belif was ordered to go and work
from one beat of Asstt. Engineer to another beat of
Asstt., Engineer. The next certificate on page-15 is
issued by A.D.E.(Phones),External East,Rajkot on
16.7.1987 signed by him on 17.7.1987 for the month
1 of June-= 1987, the applicant being worked for 30 days

here too applicant was transferred under S.I.{(Phones)
shri Abhaysinch alongwith his other colleages. The
further certificates on page-16 is of July-1987 issued
by Asstt. Engineer Phones,External(East),Rajkot for
July-1987 wherein the applicant has worked for 26 days

i and was continued to work under shri Abhaysingh S.TI.

§ (Phones) as can be seen from the certificate.

; 8) From the above facts and the copies of the

a certificates as produced by the applicant it is very

clear that the applicant had worked for morethan 240 days
as required under the provisions of I.D. Act. Therefore
the statements made by the respondents are not true and =x
are contrary to the record by their own.
9) Tt is alsoc un-dispute that no notice or notice
pay or retrenchment compensation under Sect ion 25-F
was given to the applicant.

I say the above facts on oath.

Ahmeds S/ REETTART T
Atalgnega{)ad. &, AW C{L / . éPPLI i
Dateds o) -9-1992. 2 Pied by “’-é Ef%\zf %4&2\5—&/\31&7 g/
/p(’ zz | V/ with sesond sot & \,E ‘ ,,.,..H(Wh
LT~ aesr dmv VAR
cs. v \'\’\{}’-S,) -l s

- peo@elT — PANQGIOL . gy C7 T 1o Dy.Régwer CAI 0

ABad Bench
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... _PROFORMA FOR RiGISJRY'S NOTE IN COVLEMPT CaSES ;
L S fdh : [ e— SR e
[

i

(1) Case Ne,C,A, No. Ln!OA/TA

(2) Date of judgment |

(3) Date of expiry of mplementation

of the judgment. /

.

(4) Wnether copy of judgment
served on respondent or his . G O

advocate with date.

| .
(5) Name and'designa4ion of the

 {
‘respondent to implement the
; ! |

i

order, l

(6) Whether notiee ih FormeIL]

T —

issued with dat A

(7) Whether abeove n tice served

with date ef RP ete,

(8) Whether abeve otice served on
the Advocate of the
respondents,

(9) Whether Noticd in Form-Iv issued?
If 88 with date.

(10) Name of the rson asked te attend
in FormIV angd date of receipt of
the notice Form-IV by him.

(11) Reply to theé Notjiee in Form IV
if any,




& 2

A . -

BEFORE THE CENTRAL ADMIN ISTRATIVE TR IBUNAL

\éb\m’\ AHMEDABAD
QK Miscellaneous Application No. (%X of 1994.

W v .
gxriginai ADplication No. 203 of 1991.

Mohmed Arif Hasambr .1

Belim, .

Aged about ~! years,

Occs Unemployed,

Add: Kumbarwada MainRoad

Near Alka Masjid.

14, Kumbarwada Corner,

Rajkot . : Applicant.

versuse.
2 (' L.’/ﬂ"{‘? ( L’jf y

fl(k; {G/'M‘J'/ 1. Union of India
”E"@ o owning and Representing
[ A (o

) sl through its Secretary,
Jnr //%Z///ﬁ”é}%-\” Telecom Department,
YTy L Government of India,
g/j/j?é' New Delhi.

2. Shri N A Chauhan or
his Successor in office
Central Tndustrial Tribunal
Multi-storeyed Building,
Lal-Darwaja,
Ahmedabad.

3. The Secretary,
Ministry of Labour
Government of India,
New Delhi.

4, The Asstt. Engineer(Phones)
External East,
Incometax Buildings,

M G Road,
Rajkot - 360 001. s Respondents.
APPLTCATTON FOR EARLY HEARING IN THE
MATTER.
-
;;’ The applicant begs to submit that the applicant
; Ny & >fT) is unemployed due tc his wrong termination of services.
.3 7
] \ ‘%& The present matter is against the wward of the Labour
3 Y court wherein it has been established that there is viola-

tion of Section 25(F) of the Industrial Dispute Act and
inspite of that the Court has not agreedupon in reinstate-

ment abd back wages on illegal reasons.

contd ® e 2




3 2 3

It is submitted that the applicant is coming
from too poor family and is in starving condition.
The matter rests on a small legal point. It is prayed
that xh in the interest of service’/justice, this
matter may please be hear ordered to be heard at the

earliest.

Dated at
Rajkot/Ahmedabad

the g,//}/ \‘5 (’L\‘

ugne ,2{& e',m{\mmf
N

Appl icant.
VER IF ICAT TON

I, Mohmed Arif Hasambhai Behim, son of sShri Hasambhai
aged about 3o _ Years working as unewployed -resident
of Rajkot do hereby verify that the contents of the
above application are true to my persona2l knowledge,

information and belief,

Dated at ¢, p 2

Rajkot/ahmedabad - B ‘
HERL 02'11/72{ Sidn lwé/’—";fﬂﬁ
Applicant.,
'rhrou?h,/\\ ,,\//\ 4

shri B B Goqf{
Advocate, Rajkot.

g

Advocate for the Applicant,




Submitled)

APPiractra, hea  haos
ag =% -y ) .
C.Le? frh 'R,c._) Qnof éo (m.r.)

o &o . o4 o0 clo.p, May  4e

Plees D th(nu Ian'4 e
Ben ot fje~ Mecegs sl 020000y
~QC 5 ot
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