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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL 
AHMEDABAD BENCH 

O,A. No/203/91  

DATE OF DECISION¶? -5 - 

Shrj Mohnd Arif Hsanhhai 3elim Petitioner 

Mr.3.3.Gogia 	 Advocate for the Petitioner(s) 

Versus 

Union of India & others 	 Respondent 

Nr.Akjl KUreshj 	 Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. V. Radhakr ishnan 	 Mernbr (A) 

The Hon'ble 	Dr.R.K.Saxena 	 Memver (J) 

Whether Reporters of local papers may be allowed to see the Judgement ? ( 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgement  

Whether it needs to be circulated to other Benches of the Tribunal? 
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Mohmed Arjf Hasambhaj Belirn 
Kunfoharwada Main Road, 
Near Alka Masjid, 
14, Kumhharwada Corner, 
Rajkot. 	 Apnlicant 

Advocate Mr. B.B. Gogia 

Versus 

tjnion of India 
Through: Its Secretary 
Telecom. Department 
Government of India, 
New Delhi 

Shri N.A. Chauhan or his 
successor in the office, 
Central Industrail Tribunal 
Multi-storeyed Building 
Lal Darwaja 
Ahredabad 

Secretary 
Ministry of Labour 
Government of India, 
New Delhi 

Asst. Engineer Phones 
External (East), 
Income Tax Buildings, 
Rajkot. 	 • esnoit3 ents 

Advocate 	Mr. A]jl Kureshi 

J U D G M E NT 

In 	
Date: 

O.A. 2031 1991 

Per Hon'ble Dr. 1.1<, Saxena 	 Member (J) 

This application hes been presented by 

Shri Mohmed Arif Hasambhai Belim challenging the award dated 4-10-0 

Central Industrial ribunal, Ahrnedabad whereby relieving the applicant 

from service without payment of retrenchment comoensation:7as held 

illegal; and one year's pay in niece of oeinstaternent, was alloed to 
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be paid as compensation. 

	

2. 	 Briefly stated the facts of the case 

are that Shri Mohmed Arif Hasambhai Belim had joined 

as casual labourer in TelecommunicatioM Department 

at RaJkot  on 01-09-1986,and thereafter his services 

were termintated with effect from fore-noon of 

31st July, 1987/before-noon of 1st August.1987 vide 

order dated 01-07-1987. The applicant had worked in 

the said department for 298 days in the year 198-87 

starting from September 1986 to July 1987. In 

support of it,the copies of the certificate Annexure 

A-i which runs in four pages, have been filed. The 

contention of the applicant is also to the effect 

that the respondent No.4 violated section 25 F of 

the Industrial Disputes Act,1947 in as much as 

that compensation which was obligatory to be paid 

at the time of retrenchrnent,was not paid. The 

order of termination being illegal,was challenged 

before the Industrial Tribunl which held the order 

illegal but at the same time reinstatement was not 

ordered and,therefore,this application before the 

Tribunal was moved. 

	

3. 	 On behalf of the respondents,Shri H.K.Ambani 

A.E. (Legal). has filed counter-reply in which it 

was pleaded that the applicant was engaged as 

casual labourer for specific work of laying the 

4. 
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under-ground cables. It was admitted that the 

applicant was continued during that period from 

September 1986 to March 1987 and during that period 

the total number of working days were 207 which 

included weekly off days. There were 28 days on 

which no wages were paid and on their exclusion 

the total number of working days comto 179 only. 

Similarly, in the year 1987-88 the total working 

days were 117 and after excluding weekly off days, 

the number of which was 16,the net working days 

were 101 only. It was,therefore,contended that the 

applicant had not completed 240 days in any of the 

financial year. It waz3 further contended that the 

notice of one month as required1 was given on 

01-07-1987 informing that the applicant would not 

be engaged after 01-08-1987. So farthe question 

of compensation is concerned, the applicant is 

denied to be entitled because the total number of 

working days were less than 240 days. 

The applicant filed rejoinder affidv:L 

in which the points raised by the respondents we;. 

contradicted and it was specifically averçd that the 

applicant had completed the period of 240 days. 

we have heard the learned counsel for 

the applicant and the respondents. There is no 

dispute that the applicant was engaged as a casual 
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labourer and he started doing work in the said capacity 

from Septerrber 1986 and continued working in the same 

capacity till JUly 1987. This fact finds corroboration 

not only from Annexure A-i filed by the applicant but 

also from the counter-affidavit filed on behalf of the 

respondents. The contention of the respondents is that 

the applicant had not completed 240 days in one financial 

year. Before we deal with this argument,it would be 

necessary to go through the requirement of Section 25 F 

of the Industrial Disputes Act,1947. The Section reads 

as follow : 

25 F. Conditions precedent to retrenchment 
of workmen- No workman emplOyed in any industry 
who has been in continuous service for not 
less than one year under an employer shall 
be retrenched by that employer until.— 

the workman has been given one 
month's notice in writing indicating 
the reasons for retcenchment and 
the period of notice has expired, 
or the workman has been paid in 
lieu of such notice, wages for 
the period of the notice; 

the workman has - een paid, at 
the tirTe4 of.retrenchment, 
compensation which shall be 
equivalent to fifteen days 
average pay ( for every completed 
year of continuous service ) 
or any part thereof in excess 
of six months ; and 

6 . . . . 
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(c) 	notice in the arescribed marner is 

served on the appropriate Government 

(or such authority as may be soeci-

-fled by the eporopriate Gernrnent 

by notification in the Official 

zette) 

6. 	The perusal of Section 25 F quoted above makes it 

clear tht ahe workman should remain employed in conttnuous 

service for not less than one year under the employer, ind 

if this period is completed,the said workman cannot be 

retrenche.-.'L unless one month's notice in writing indicating 

the reasons for retrenchment,has been given and the period 

of notice has expired or in lieu thereof,wages for the 

period of notice had been given. The second condition is 

that the wori.man should be aid at the time of retrenchmen b 

compensation which shall be equivalent to 15 days average ray.  

The serm 4 ontinuous service has been defined under section 

25 B (2) (a) of the Act and continuous service for a period 

of one year means 240 days. It,nowhere,says that the workman 

should complete 240 days in financial yesr. '-Phtw year shall 

be counted from the date the workman was engaged .The 

Department of Telecommunica t ion has issued the copies of 
juk 

Annex. A-i 	; filed by the applicant in which cthntinuous war 

-ing days szartom Seoteer 1985 to July 187, have been 

given;and their aggregate comes to 20 ays. It is true that 

it has been averred on behalf of the resoondents in the 

counter affidavit that the off days have nct been 

excluded ; and if they are excluded the total number 

of days comes to 179 only. 	It is not clear 	- 
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as to what is the basis of caicul.sting 178 days particularly 

when the ceftificaae issued by the Departmenz entioned 

237 clays from Seotemebr 1986 to April 1987, 31 days in May, '7 

30 das in Jane 1987 and 26 days in July 1987, the total of 

which is 298 days. In the light of this documentary evidence 

filed by the applicant and which is niven by nobody else 

but by the Department itself, i is clear th:t the applicant 

had worked for more than 240 days in a er and thus the 

prision of Section 25-F of Industrial Disputes Act, 1947 

is Very much attracted. The sacre view was taken by the 

Industrial Tribunal. 

7. 	The next question arises if the workman had wori.ed 

for more than 240 days and retrenchment compensation has not 

been paid to him, whether the workman may be ordered to be 

paid compensation in place of his being reinstated. 

The Industrial Tribunal in the impugned oroer adopted 

the way of awarding comsensatiom eauivalent to one year's 

salary than reinstating him On the ground that the retrenchmentl 

compensation was not paid by the Department on mistaken 

belief that it was not-  pavableand that the apwlicant was only 

a daily wager and, therafore, it was decided to oa comnen- 

-sation. The learned Counsel for,  the applicant vehemently 

argued that the oder of payment of corn-sensation in place 

of aeinstaternent was illegal pafticularly when violation of 

Section 2E -F of the Act was established and held by the 

Industrial Iribunal as well. The reliance has been placed 

..c3.. 
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on the decision in tho case of H.P. Ramacandi Vs. Gujarat State 

Warehousjncx Corporation 1985 GLH 421 in which it was held that 

a the preconditions of valid retrenchment have not been satisfied, 
S 

the termination of service rl ab initjo rs void.In thi: case reliance 

wa placed on the decisions in the cases of Mohanlal Vs. The Manage_ 

-merit of H/s. Sharat Electronics Ltd. AIR 1981 SC 1253 and The 

Management of Karnataka State r:oad TransportCorporaion, Banglôre 

Vs. H. Sorajah and Another AIR 1983 SC 1320. 

8. 	In view of the facts mentionec above and the law discussed 

earlier, it is quite clear that the order of termination of the 

service of the applicant was passed ignoring the compliance of 

Section 25 P of the Act. The Counsel for the a - o1jcant argued 

that once the order of termination of service is held illegal, there 

remains no other way but to reinstate the applicant in service with 

full bach-wages. It is further averred that the Industrial Tribunal 

was in error in allowing compensation to the aonlicant by way 

of only one yeors salary. We have given our considerable 

thought to this roblem. I is not necessary that in all cases 

of violation of Section 25 F of the Act, the reinstatement of 

the ernoioyee should be ordered with full back-wages. The 

Horble Supreme Court in the case of Rollston John Vs. Central 

Industrial Tribunal cnri Labour Court and others, AIR 1994 Sc 131 

held that over staying of leave period without proper exolanatio'r 

by the employee and termination of his services without 

following the procedure under Section 25 F of the Act 

amounted I reLrenchment which was not valid. Their 	- 

. . .. 
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Lordships of supreme Court had not allowed reinstatement 

but granted compensation of Rs.50,000/. It is,thereforeo 

clear that if the mandate of Section 25 P of the Act 

has not been complied with, the compensation in place 

of reinstatement may be awarded. The Industrial Tribunal 

in the matter awarded compensation equivalent to one 

year's salary to the applicant" The compensation must 

be such as may commensurate with the earining of the 

employee. By way of reinstatement from the date of 

the order of termination and with back-wages he would 

have got much more than what was actually awarded. 

However, looking to the facts and circun tances of the 

case and also to meet the ends of justice,iwould be 

proper if the applicant is ordered to be reinstated 

along with 50 % back-wages. 

9. 	 The case is disposed of accordingly. 

No order as to: costs. 

- 
( Dr.B.K.Saxefla 

Member () 

( V.Radhakrishnan 

Member (A) 
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SUPRivE COUNi 	' ILJiA, 
NtIJ 1'T  

From: 
	 1 Dt.QCtQI ,1995 

sistant iegistrar, 
Supreme Court of India. 

To7 
-"he Registrar, 

Central Administrative Tribunal, 
Ahmedabad Bench, 
Ahmedabad. 

CIVIL_PPLL NO. 9460 	OF 1995 (T 
 

AT 	0. AJi) 

Asett.Engirieer Phones ,Rajkot 	'• .A?pellant 

Ver sus 

Mohd.Arjf Haa'nbhaj Belim and 0rs . . .Respondeit 
Sir, 

I am directed to transmit herewith under Lule 6 of 

Order XIII of the Supreme Court Rules, 1966, a certified 
ed copy of the 	 Order of this Court dated the 12th 

0ct0ber,19951 
the appeal above—mentioned, Certified 

Copy of the Decree and the original Records, if cny, in 

the aforesaid matter will be sent in due cOurse. 

Please acknowledge receipt. 

Yours fajthful1c 
)4 	 1 V-A 

ASSISTANr GISR 



-----------4--- I Certifieto be true copy 

IN THE WERRYIE COURT OF INIkSSiStant Registrar (Jul.) 

CIVIL APPELLATE JURIDICTIO! 

APPEAL 	OF 199 
tArising out of L7No. T_51273" 

Asst. Engineer Phones, Raj kot 	 .•. Appellant 

Versus - 

Mohd. Arif HaSanbhai Belim & Ors, 	.., Respondentt 

0 R D E R 

Leave granted. 

After hearing learned counsel for the parties 

we dispose of this appeal, modifying the impugned 

order by directing the appellant to pay to respondent 

No.1 two years' salary on the baja of salary or emoluments 

he was receiving at the time of termination of his service. 

Besides such payment, the respondent will be re—instated in 

service as a casual labour. Such payment of back wages will 

have to be made within a period of eight weeks fromt oday. 

The appeal is disposed of accordingly. 

Sd /- 
. . . . . S • • • S • • S S • S J. 

G.N. RAY 

S d/— 
S. •5 ••SS S J S5S•S5 

(.B. MANUDAR) 

New Delhi 
October 12,1995 





.4 	All communications should be 
addressed to the Registrar. 
Supreme Court, by designation. 
NOT by name 
Telegraphic address 

SUPREMECO 

44 

j.FRQM 	 u61Ci(.i), 
. 	, 	 LoLrt OL lIu1, 

ew Lejrj, 

£J 	No. ii24/94/'ec..iJI. 

SUPREME COURT 
INDIA 	at 

Dated New Delhi, the I!' 	 . 

Centr-& Ar'r 	cV2 TriSufl3 

TO The gLtLx, 

-. 	CentLi1 sai..trtive riuri.L 
i ii eCOU ecb iiDà. 

- 

iriecr ihone...., k'cjkot. 	 •. ,e.LirLt. 

Vejus. 

iohu. txij.. hanbhi tic 	 • . ,eioncentb. 

L, 

in or1tinut1oL oi.. this eyitr' letter ot even cumber 

oteu the 2it LiCtOeL, !99, 1 zaLi uirecteo to trit herewith 

tOL rieceLiL.rj action e ceLti±eu Copj,,  oL the 	cree oatecA the 

12th .ctor, 1995, oi the uprne court in the .ppea1 above-

eii Lion 

cnoieece Lece it  t. 

ioUi. ,.Jaithiu11', 

	

to: 	trar(Juc1c.i) 
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N I HE SUPREME COURT OF INDIA  
j/CIViL APPELLATE JuRIDtçTqtif 1 	1 

Assitan 	strar (JudL) 

xxxx 	 xxkxx  
upreine Court nt India 	

j 1LA N.946Q 
(al 

 
by Special Leave gLmatea by this court by its Order 

td the 12th October, 1995 in eetition toL bpecidl Leave 
to epeaJ.((-ivil) No.15b12 OZ 1994 trozn the uucgment and Order 
cateo the 5th May, 1994 oi the Centxi czr4in.Ltrative Tribunal, 
Ahmeaabz.,G ench, k'iedabau in O.e.No.2O3 ox. 1991i. 

sst. Lngineer. thones 
External (East) Income Tax 
uilainys, k.ajkct, (ujerat. 	 ..,sppel1Qnt. 

VCEbUb. 

Mohuiec Arif kasenLbhai Bel1in 
Kjxbharwada vain ±'oe, 
Near Alka Icasjid, 14, Mbharwaea corncr, 
RE ikot. 

Shri N./.Chauhari or his successor in 
the Otfice, central Indubtriai. Tribunal 
I'u1ti-storeo thui1Lir1ç, Lal barwaja, 
?hceod. 

ecretry, Zinistry ci Labour, 
Coverninent ol 	lew Jelhi. 

lnion of ieia hrouh: its 6eczetary 
Telecom, Lepartnent (overnmnt ox. iricic, 
L 	Llhi• 	 t2-'13  

1995. 

For the ipel1ants i/s. aju Raft,echancx.n, 'Joseh ?ook.katt 
and hshok thr, tivocates. 

1o: Resccncient No.1: Ns. Shirin (hajux.ia, Acvocate. 

ha 	ove-nention 	eLi ci1eQ on tor hearing 

iior this Court on the 12th cay ot Cccober, 1995, UOL 

perusing the record and heariny ccnsel toL the aiearing 

rties above-mentionec, IiI16 iLUW,.T £OLTh while oisposing of 

3,  
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th aLJi 	the tollowing UL; 

"we cis'oe ot this a:pea1. rnoityinç the impugneQ 
crQeL by o.ectirq the apei1ant to pay to responcent 
hc.1 two yaLs' sa1ry on the basis o aliry or 
eciurnrts hQ as receiving at the time ot tertainction 
of his erve. 3esioes such anent, the resoncient 
will be re-instatco in service as a casual laour. 
such payflt of back wages will vc to be nte within 
a per ioo ci eiht weeks t.raii t.oaay." 

tJd 'Iü 	 k'L T4- 	tht this AiIk 

..ved anc carrieo into execution 

Dy all concernea; 

lib the hon'ble 6hri ?tZ1Z Z1ushaQber Anmaui,  

chi. Justice of Incie, at the 6uprane court, i'ew Uelhi, 

datee this the 12th oay of Cctober, 1995. 

(ItJI. LJJL) 

hEGI.khR (VIuL). 

A) 

I,  

-q 



SUPREME COURT 
JJCIVIL APPELLATE JURISDICTION 

CIVIL 	N.9460 Ce1 1995 

xibcxxx 

sst. Engineer Pbones, i,.ajkot 
	 Appellant 

Versus 

Moh. Ant ha.sanbhai belim & QXL. 	Respondent s. 

UNttL 	-titi iLh1  btD, 
(O.A.No.203 o.i 1991). 

Li Lh 

ok I4athur, 

ord for 	 - 
the AOeiiciflt. 

5. 

do 

Compared with 	SHRI 

No. of folios 	Advocate on Record for 	
e5crierit c. 1. 

5. 



J) communications should 

p be a&essed to the Registrar, ...J 
Supr4W Court, by designation, 
NOT by name. 
Te'k graphic address - 

"SUPREMECO" 

C7  

D.N0i1124/94/ XI A 	V 

SUPREME COURT 
INDIA 

FROM 
Vinod Kumar, B.A.,B.G.L., 
Assistant Registrar 

To 
Registrar 

,,'entral Administrative Tribunal, 
Ahinedabad Bench, 
A'hmedabad. 	 Dated New Delhi, the3.0th....S.e.p.t.eniber, 

PETITION FOR SPECIAL LEAVE TO APPL (CIVIL) NO. 15512 OF 1994 

WITH 

INTERLOCUTORY APPLICATION NO. I 
Application for ex-parte Stair 

Asstt. Engineer Phones, Rajkot 	 ....Petitioner 

Versus 

Mohd. Arif Hasaribhai Belim & Ors. 	 ....Respondents 

Sir, 

I am directed to forward hetewith for your informatior 

and necessary action a certifid copy of the order dated the 

23rd september, 1994, of this Court, passed in the matter 

above-mentioned. 

Please acknowledge recei'pb. 

Yours faithfully, 

A.:.SIST ANT REGISTRAR 



Sup. C. 52 

IN THE SUPREME COURT OF INDIA 
IVIL APPELLATE JURISDICTION 

a'IrIoN FOR PCIAL LEAVE TO IVII.j NO. 12212   OF 1994 
titon under Article 156 Uthe Constitution of India for 

Speca1 Leave to Appeal from the jud.gnt and order dated 
5th May, I 994 of Ne Central Adriini ;rative Tribunal Aedabad 
Bench, Ahmedabadin O.A.M. 203 o19I). 

WITH 

TRIOCWORY APPLICATION NO. I 
7113-771on for Stay with a prayer 

 

an e 

A ssis tant Engineer Phones 
Exernal (East) 
Income Tax Buildings, 
Rkot 
GU A-J' 

V e rsus 

.Petitioner 

lllcn-mcd Afif Hase,nbhai Belirn, 
Kumbharwc&da Main Road, 
Near Alk.a Masjid, 
149  Kumbharwada Corner, 
RAJKOT. 

N.A.c.hauhan or his 
successor in the office 
Cn;ral Industrial irib.na 
Multi-storayed Building 
Lal Dartaja 

hmo dbad. 

Cersjfied ft be a true copy, 

/ /t-v-- 
4u1staat Ri,j/str r  (1ji4'L) 

J9 (7  
Supreme Ccurt .f India 

Secretary 
Ministry of Labour 
Government of India, 
New Delhi. 

Unioa of India 
Through Its Secretary, 

Telecom epartmen 
Government of India, 
Ned Delhi. .Respndents 

23rd September, 1994 

H'&E M. JUSTIC P.B.SMANT 
HON'BLE MR, JUSf,E. G.N.RIY 

For the Petitioner 	: 	Mi's. 	achandan, Sukumar Pattjoshi, 
B.C.Meh and Asok Mathur, Advocates 

THE PETITION FOR SP C1 L LAVE TO APPEAL AL4GWTH 

THE APPLICATION FOR STAT above-montioned being called on for 

. . . 2/- 
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hearing before this Curt on the 2.rd day of epeber, 1994 

UPON perusing the pers and 'nearin, counsel for the Petitioner 

herein, THIS CUUja while directin' issue of Notice to the 

respondents herein to show cause why special leave be not 

granted to the petitioner he'ein to appeal to this Court 

against the judgment and order if the Central Administrative 

Trikunal above—mentioned, DOTH 	that in the meanwhile 

ilh'n iTnpugned Judgment 	order daed the 5th Mr, 1994 of 

the Central Adninitrative Tribun10  Ahmedabad Bench, Ahmedabad, 
in O.A. NO, 203 of 1991 be an: is hereby stayed; 

AND THIS COURI DOTH FUHi ORDER that this ORDER 
he punctually observed and carried into execuiion by all 

to 	
concerned; 

WITNESS the Hon' ble Sitri Mcinepelli Narayanarvp  

Venichij:h, Chief Justice of India, at the Supreme Court, 

New Deih, dated this the 23rd day of Spternbe:, 1994. 

( SUI3 HASH MMIK ) 
E)EPUY REGISTRAR (JuDL.) 
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Uld 
°L!?" XON JO. I 

Appi1oaiofl for exparte etayT 

Asstt, Engifleer Phones, Rajk, 
4ppol lant 

Petitioner 

Versus 

Mo!td. Arif Hasahb4 3ciim & Or, 
	 Respondent 

L 	- OF 
# C.Sj.. NJ 'IGL AND GiU'NTING 

STAX 

yof 	 199k 

JA 1 " ossedb 	SHRI 

Examined by 	Advocate on Record for 

Compared with 	SHRI 

No, of folios 	Advocate on Record for 
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AI-llED-jJ BJNH 

Application No. of 19 

fransforpplicatjon No. 	 Old w,Pett.No 

CERfIFIT 

Ceifjed that no fuher action is required 
tobe taken and the case is 
Aecord Room (Decided). 

Dated: hk 

Countersignea 

Signatur of the 
(ssistant. 

Section 

fit ffor Consignment to the 



IN THE CENrPAL ZDMINISTRlTIVE TRIBUNAL 

AT HDAB BELCH 

INDEX SHEET 

CAUSE T ]? LE 	 OF :1.9 

NE OF T HE PPT IES 

VEPSUS 



CFI'RAL DML IST1TD!E TRIBUWL 
H1'EDAJ3AD BE NcH 

HED 

brnjtted 7 	 C.A.T./Jt.JDICIL SECTION. 

riginal Petition No.; 

Miscellaneous Petition NO.; 	- 'of 	 C. 

Shri
b_ 	

3fr 	 Jc i.i 	Pet i ti.oer 
Versus. 

Respondent(s ) .  

This application has been submitted to the Tribunal by 

Shri  

Under Section 19 of the &dministrative Tribunal Act, 1985. 

It has been scrutinised with reference to the points mentioned 

in the check list in the light of the provisions contained in 

the Administrative Tribunal Act, 1985 and Central A.dministrative 

Tribunals ( Procedure ) Rules, 1985. 

The applications has been found in order and may be given 

to concerned for fixation of date. 

The application has not been found in order for the reasons 

indicated in the check list. The applicant may be advised tth 

rectify the same within 14 days/draft letter is placed below 

for signature. 

'-L 
S S tt • 	 creC 

s.oJ) 
D.R. (cr) 

VAL 

 

f; 	1c21 

CJ4 1090/- ' 

( C 
	 i•• 

L, 	 / 

L 



ANNEXURE -. 

CERAL ADMINISTr4ATrVE TRIBUL 
hDAt) BENCH 

APPLICANT 	
ami'YY1cc _k2 	FLAi 	rs, I 	

. 

- 
RESPONDENT(S) 

L 
P&RT ICULRS TORE EXAMID ENflOpSEMEm 	S TO 

RESULT OF EXhMINlT ION. 
 Is the application competent ? 

- - 

 Is the application in the 
prescribed form 7 
Is the application in 
paper book form 7 

(c) Have prescribed number 
complete sets of the 
application been filed ? 

fr 3. Is the application in time 7 
If not, by how many days is 
it beyond time 7 
Has sufficient cause for not 
making the application in 
time stated 7 

4. Has the document of authorisatjon/ 
Vakalat Nama been filed 7 

5, Is the application acccmpajned by 
D.D./I.P.O. for Rs.50/-. ? Number 
±x of D.D./1.P.j. to be recorded. 

6. Has the copy/copies of the order(s)  
against which the application is 
made, been filed.? 

7. Have the copies of the documents 
relied upon by the aplicant and 
mentioned in the application 
beerl filed, ? 
Have the documents referred to 
in (a) above duly attested and 
numbered accordingly 7 

- Are the documents referred to 
in (a) above neatly typed in 
double space 7 

8. Has the index of documents has been 
filed and has the paging been done 
properly ? 

0 .2, • 



RTICULkRS TO 3E_EXIMINED. 	EDORET TO i3E RESULT 
3F EXMIN.TION. 

9. 	Have the chronological details 
of representations made and 
the outcane of such represen-
tation been indicated in the 
application.? 

10. Is the matter raised thm the 
application pending before 
any court of law or any other 
Bench of the Tribunal 7 

11. kre the application/duplicate 
copy/spare copies signed.? 

12. Are extra copies of the appli-
cation with annexures filed.? 

Identical with the Original. 

Defective. 

(c)wanting in Annexures 
No. 	 Page Nos. 	 7 

(d)Distinctly Typed 7 

13. Have full size envelopes bearing 
full address of the respondents 
been filed 7 

14* 	re the given addressed, the 
registred addressed ? 

15 • Do the names of the parties 
stated in the copies, tally with Mame(s) 

those indicated in the application 7 
16. 1re the transations certified to be 

true or supported by an affidav.it  
affirming that axy they are true 7 

17. hre the facts for the cases mentioned 
under item No.6 of the application 7 

Concise 7 

Under Distinct heads 2 

Numbered consecutively 7 

Tyj.ed in double space on 
one side of the paper 7 

18. Have the particulars for - interim 
order prayed for, stated with 
reasons.? 





01 	Application 

02 A/I 	Copies of certificates issued by the res- 
(Cu.rnu) pondents in support of his working 

03 	42 
	

Copy of letter d. 1.1,87 from DE  Phones 

-4 

BEFORE CENTRPIL !4 IN ISTRAT IVE TRIBUNAL 

AII4EDABAD 

ORIGINAL i1PPLICATION NO: 	 /91 

Mohmed Arif Hasambhai Be1jn, 
Kumbharwada Main Road, 
Near Alka Masjjd, 
140  KUmbhcada Corner, 
RMKOT 	 U APPLICJ.NT 
V/s 
Union of India & 3 others 	 :s RESPONDENTS 

Sn ------------------------ - - a__S - -a - -- - ------------ 

Sr. 	Details of the docents relied Ufl 	 page No. 
No. 

05 A/4 

06 ?V5 
(C) 

\\ 
*?\( 08 

04 24/3 

01 - 12 

13 16 

17 

18 - 19 

20 - 	at 

t-2 

Represett1on of the aPplicant dt.19.4.88 
to the Asst,Labour Commissioner, (C)Adipur 

Letter from Respondent N0,3 to Respondent 
No.2 dated 24th May 1989 

Award of the Ifldustr1 Tribunal Ahmedabad 
dt.4,9,90 notified/published under Labour 
Ministry, Govtof India' s notice dated 
18.12.190 
Xerox copy of the judgement of the Hon'ble 
High Court of Guj arat published in 1985 
GLH page 421 

Xerox copy oft he  judgement of the Honble 
Supreme Court of Ifldi. published in 1986 LIC 
374 

09 	Xerox copy of the judgemnent of the Hon'ble -  
Supreme Court of India published in 1986 
SLJ page 29 

snfl 	 5---------------Ca - 	 - 

Rajkot/Ahmedbd 
Date: - 2 ('7?( 	 ' 	

H 

(AWL IcANT) 
For use in Tribunal's office 
---------------------------------------- 
Date of filing 
or 
Date of receipt by post 
Registration No. 

Signaur, 
for Registrar 
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1 	BEFORE CENTRAL ADMINISTRATIVE TR IBIAL 	fl Ct  

ANMEDABAD 

ORIGINAL APPLIC1TION NO:  

Mohrned Arif Hasarnbhai Belim, 
Aged about 27 Yrs. Ccc: Unemployed, 
Address Kumbharwa Mtjn Road, 
Near Alka Masjj, 
14, KUrflbhar 	Corner 
33BX R1½tJTWT 	 :: APPLICANT 

Versus 

1*  tJnion of Inj 
Through: Its  Secret try, 
Telecom. Dertrnent, 
C' ovemmrt of India, 
NEW DELHI 

2, Shri  N.A.Chauhan or his 
successor in the office, 
Central Incus1-  rl Tr thunal, 
Multi..storeyed Buildina, 
Ll rvaja, 
Ahmedabad, 

3• Secreta , 
Ministry of Labour, 
Government of India, 
NETT DELHI 

4, Asst.Engineer Phones 
Externkl, (East), 
Income Tax Bu11din.s, 
RAJKOT 	 :: RESPONDENTS 

DETAILS OF APPLICATION 

fh the  
aopliction is made. 

Award dated 4,9,1990 nublished by the 
Ministry of Labour, Government of Idi, 
in terms of its Nc,1 40012/110/88_D.II 
(B) dated 18,12.190 given by Industrial 
Tribunal, Ahmedabad in the industrial 
disute between the management of Asst. 
Engineer Phones Miirtenance R.jkot and 
Mohmed Arjf H  Be1fji over the matter of 
his termination. 

The aopUcant declares that the subject 

matter of the order against which he wants redressal 

S 
£ 

,,,. . . .2 
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is within the jurisdict:ion of the Tribunal, 

39  Ljynjtetjon 

The applicant further declares that the 

application is within the limitat.on period 

prescribed in section 21 of the Administrative  

Tribunals Act, 1985. 

4, Facts of the Case 

The applicant respectfully begs to subnit 

as under 

i) The applicant joined as a Casual Labour 

in Telephone Department at Rajkot under Respori 

dent No.4 from 1st September 1986 • He Continued 

in the service upte 31st July 1987 and his 

services were terminatel with effect from the 

Afternoon of 31st July 1987 / Beforenoon of 1st 

August 1987. The applicant in support of his 

working in the department produces herewith xerox 

copies of different certificates issued to hli 

by Respondent N00 4 as nnxure ALl cumulatively 

in 4 pages, As can be seen from these certif 1-

cates the applicant had, worked for more than 240 

days in the preceding 12 months from 31st July 

1987. 



KI 

ii) The applicant submits th.t his services 

were terminated without following the condit ions 

precedent under Sectio ri 25(F) of the Industrial 

Disputes Act by Respondent No.4 in terms his No. 

A-2/L/Selection/87-88/16 dated 1.7.1987 with 

information to hLm that his services were no 

more required on muster roll/on receipt of daily 

wages as casual labour with effect from the After-

noon of 31st July 1987 i.e. from 1.8.1987. Copy 

of letter dated 1.1.1987 from DE.Phone Et1(E) 

A/2 	Rajkot is annexed herewith as annexure A/2 The 

aoplicant submits that he was neither given one 

monthts notice nor one months pay in lieu of the 

notice of one month, nor retrenchment compensation 

was paid at the time of terrninaticn as required 

to be done before such termination under section 

25(F) of the I.D.Act. Section 25(F) of I1D Act 

is reproduced below for the ready reference of 

the honourable Tribunal. 

No workman employed in any industry who has 
been in continuous service for not less than 
one year under an emnloyer shall be retrenched 
by that employer until - 

(a) the workman has been given one month's notice 
in writing indicating the reasons for retren.. 
chment and the period of notice has expired, 
or the workman has been paid in lieu of such 
notice, wages for the period of the notice: 

*.. ..• 4, 
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the workman has been paid, at the tfi!ie 
of retrenchment, compensation which shall 
be equivalent to fifteen days average pay 
for every completed year of continuous 
service or any part thereof in excess of 
six months? and 

notice in the prescribed manner is served 
on the appropriate Government for such 
authority as may be specified by the appro-
priate government by notification in the 
official gazette. 

The applicant submits that all the a1ve three 

conditions were not complied with in the matter 

by Respondent No,4, Thus the alicant had no 

alternative but to move the Assistant Labour 

Commissioner (Central) Adipu, Kutch by his re-

pre sent at ion dated 194, 1988 with a copl aint 

in necessary form. Copy of the complaint dated 

19.4,1988 is annexed herewith as riexure A/ 

On this the ASsistt Labour CQiyn5'jofler(Cetrj) 

had arranged for conciliation proceedings, whh 

resulted in failure and thus a reference was 

made by Respondent No to Respondent No.2 for 

its adjudication vide order dated 24,3,198, copy 

of whth is annexed herewith as Anflexure A/4 The 

Industrial Pribunal  after hearing the parties 

give the award dated 4,19O and sent it to the 

Goverwent of India, Labour Ministry, who has 

published the same by notice dated 18,12.1990. 

A copy of the said publication notification along 

A/Sm 	with award is annexed as Annexure A/S cumulatively. 



iii) The applicant suiits that the said award 

of the learned judge of Industrial Tribunal has 

come to the coriølusion and has giv4n fir2d3ngs 

that the concerned workman i.e. the Applicant 

has worked for more than 240 days in a year and 

section 25(F) is not complied with and that 

there has been violation of 25(H) of I.D.Act 

However, the learned ftntxU Central Industrial 

Trihurl despite of that has not granted the 

rknian the relief of reinstatement with tack 

wages on the grounds that he was a casual 'at'cur 

and that 	there was need he would be called. 

The Central Industrial  Tribunal has held that 

it was a bonaFide mistake on the part of the deptt, 

in not payin hLr the retrenchment cornpenaton, 

Ther0ç tc industrial Tribunal giving such 

reason ings has held in the order portion that the 

teination of the applicant is in oletiin of 

section 25 P and thus is illegal and unjust, but 

the applicant is ordered to be granted only one 

year's salary instead of rein3tatemerit, 

iv) The applicant submits that the decjsjori of the 

Central Industrial Tribunal not granting the ali 

czjtt the Lnstatemerjt with fill back wages is 

without jurisdiction and illegal, Lithe humble 



(; 

submission of the applicant the section 25CF 

contains pre-coriditioris for the legal retrench-

ment/termination. If the pre.onditiors are not 

complied with the termination from service is 

in-effective and rtulity and it is not legally 

valid. It is Without jkzrisdictien on the part 

of the horiourahie Centre 1 Industrial Tr ibj 1 

to refuse the reinstatement and backwages and 

grant the salary of onLy one year in 1 icu of 

reinstatement in spite of the fact that it holds 

that there is vioiatio:ri of section 25 F of I.D,Act. 

It is a well, settled position that if there is 

Violation of section 25-F of I.D.A0t there is 

no alternative but to reinstate the w1cmiri 

with full back wages. In the present case the 

applicant had been denied both ei irrelevant ani 

erroneous reasons. The applicant relies in 

support of his z hibJLe contention the decision 

of the honourable Guj arat High Court reported in 

i15 014H page 421. The relevant portion is as 

under I — 

Iridustrial Disputes Act,147-S.25F...ori 
ditions precedent to tr chint of 
workmenhose conditions are not. foUored 
before the discharge was effected in the 
present case - If precondition of a valid 
retrenchment has not been sat if led, the 
termination of service is ab initia void. 
The person whose services have been termi- 
riated must be deemed to be in contjntus 
serviceHeld that the respondent did not 
follow the cit ions requisite for terminating 
the service of the petitioner and therefore the 
order of termination was ab iriitio vid. Furtir 
held that the Labour Court was in error when it 
accepLad the order of termination and directed 
payment of retrenchment Coflpensat ion as only 

a 
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relief the oetitioner was entitd to have - 
Such an order of Labotir Couxt was withøut 
j irisdictic*i 

) The aoplicant also submits that the Central 

ustrial Tribunal w also required to grant 

him back wages ine there was no plea or proof 

on the part of the Respondent ?o.4 that the Work-

marl was ga-infully emoloyed durinrj the period Of-

'his unemployment. The ipplicant relies upon the 

j xlgement of honourable Supreme Court of India 

reported in 196 Labour Ifldustrial case page 374 

arid 1986 () STJ page 32, whareiri even in the case 

of small earn ings durthcr the period oi urerpov-

merit are held to be not set off against back wages 

arid has been held that if the employee during the 

fo roe d absence due to t. e tin mat ion order was help - 

irig his father-ib-law in his coal depot and 

was living with him cannot be said to be gainful 

employment and if that has to be said so, hegginq 

will also be considered as gainful employment and in 

both the above refe.rrei cses the honourable 

Supreme COurt of India allowed full back wages. The 

applicant thus pray that this honourable tribunal 

may rlease be set aside the awrd and te rmination 

order under challenge and the respondents may 

please be ordered to reinstate the applicant with 

full back wages, 



I 
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The relevant portion of j1gement of the 

honourab.le Supreme Court of India  reporte.d in page 

374 of 1986 Labour Industrial cases and 1986 (3) 

SLJ page 32 are as given belows- 

19 LAB I.C4 

Civil Appeal NO.22 2386 of 1987 D/.. 27.9.84 
Rjender Ktimar Kindra - Appellant 
V/s 
Delhi Ainistration - Respondents 

Para4J 

It was next contended on behalf of the appellant 
that reinstatement with full backwages awarded to 
him. Mr. P.K.Jain, learned counsel for the emplor 
countered urging that there is evidence to show 
that the appellant was gainfully employed since the 
termination of service and there fore he was not 
entitled to backwages. in support of thi5 submission 
Mr.Jain pointed out that the appellant in his cross-
examination has anitted that during his forced 
absen c from employment since the date of termination 
of his service, he was maintaining his family bJr  
helping his father-in-law, Tara Chand who owns a 
coal-depot and that he and the members of his family 
lived with his father-in-law and that he had no 
alternative source of maintenance. If thisgainful Lis 
employment, the employer can contend that the 
dismissed emplovEe in order to keep his body and 
soul. together had taken to begging and that would 
as well be a gainful employment. The gross perversity 
with which the employer had approached this case had 
left us stunned. If the employer after an utterly 
unsustainable termination order of service wants to 
deny backwages on the ground that the appellant and 
the members of his family were staying with the fat1-
in-law of the 21pel1ant as there was no alternative 
source of maintenance and during this period appellant 
was helping his father-in-law Tara Chand who had a 
coal depot, it cannot be said that the appellant was 
gainfully employed. This was the only evidence in 
support of the submission that during his forced 
absence from service he was gainfully employed, This 
cannot be said to be gainful employment so as to 
reject the claim for backwages. There is no evidence 
on the record to show that the appellant was gainfully 
employed during the period of his absence from service. 
Therefore, the aopellarit would be entitled to full 
backwages and all consequential benefits." 

ParA'?_4  It was lastly submitted that several employees 
must have t aken up alternative emloyrnent during the 
intervening period betw;ei the date of the closure of the 
Churchgate Divisi-n and the hearing of this appeal and 
an enquiry therefore should be directed to be made into 
the amounts received by them from a uch alternative 
employment so as to set off the amounts so received 
against the backwages and future salary payable to them. 



It is difficult to see why these eighty fo'ir 
workmen sl,uid be put to further harrassment for 
the wrongful act - f th Company. It is possible 
that rather than starve while awaiting the final 
decision in their Complaint some of these workmen 
may have taken alternatiNpe employment. The period 
which has elapsed is, hciG ever, too short for the 
moneys received by such workmen from the alternative 

ployment taken by them to aggregate to my size-
able amount, and it would be fair to let the work-
men to retain such amount by way of solatium for 
the shock of having their services terminated, the 
anxiety and agony caused, thereby and the endeavours, 
perhaps often fruitless, to find alternative 
employment. 

It was also submitted that most of the 
workmen have already accepted the retrenchment 
compen sat ion offered by the Cnpany and cannot 
receive full back wages or future salary till the 
amount of such comperisaticn received by them is 
adjusted. Learned Counsel for the Union has very 
failure conceded that the workmen cannot retain 
the retrenchment compensation and also claim full back 
wages as also future salary in full and that the 
amount of retrenchment compensation received by the 
workmen should be adjusted against the back wages and 
future salary. There would be no difficulty in 
adjusting 	txtx dow 	xxf4 	the amount 
of back wages against the amount of retrenchment 
compensation received by the concerned workmen but 
if thereafter there is still any balance of retrench- 
ment compensation remaining to the adjusted1  it would 
be too harsh to direct that such workmen sould 
continue in service and work for the Company without 
receiving any salary until the balance of retrench- 
ment compensation stands fully adjusted,, and therefore, so 
far as future salary is concerned, only a part of it 
can be adjusted against the balance of the retrench- 
ment compensation, provided there is any such balance 
left after setting off the back wages." 

The order 2 of termination as well as the 

Central Industrial Tribunal are without juris-

dictionarid 1i illegal. 

The award of the Industrial Tribunal is with-

out jurisdictions for the reasons and grounds 

state,1  herein above, 

000 to • • .10 
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The applicant suhnits that he has no 

remedies according to the statutory rules of the 

Respondents for the redressal of his grievances. 

Matters not previously filed or pending with 
any court* 

The applicant further declares that he had 

not previously filed any application, wtit petition 

or suit regarding the matter in respect of which 

this application has been made, before any court 

or any other authority or any other Bench of the 

Trib,ji1 nor any such application, wr it petition 

or suit isnpending before any of them. 

Reliefs sought 

A) 	It may be declared that the award in 

reference ITC  No.40/89 decided by the 

Central Industrial Tribal Ahmedabac3 at 

Annexure A/S is illegal and without 

jurisdiction with further directives to 

the Respondents to treat the applicant in 

continuous service from the date of his 

termination with full back wages and otF r 

consequential benefits of caitinuity of 

services etc. 

.. ...u11 



V.- 

11 

B) Any other better relief/reliefs as the 

honourable Tribunal may deem just and 

proper looking to the circuri3triees of 

the case may please be granted to ti 

appi icant. 

c) 	The cost of the pet:Lt ion may kindly be 

granted to the applicaft from the 

respondents. 

Interim order, if any prayed for 

In view of the legal position as stated 

above in para 4 it is prayed that till admission 

and fiial disposal of the matter the respondents 

may kindly be directed to permit the applicant to 

discharge his duties and aUow him to draw the 

salaries, allowances etc. 

In the event of application heing sert by 

registered post, it may be stated whether the appli 

cant desires to have oral hearing at the a&ni 

siori stage and if 	he hal1 attach a self- 

addreed post card or inlard letter, at Which 

intimation regarding the date of heaiinq could 

be sent to him, 

"NOT APPLICABLE" 
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_filed  in respect oftali 
fe 

14 blurnber  of I*dian Postsl Order(s) . 
tV  

1' 

r 

N 	of the issuinq post off IQC 

Date of :t3tte of Postal Order(s) : 

Pest office at whioh payable 	* 

r1ctt ,' 
flt- v- 

tl  

12. List of enclosures 

Po3tal order as per  para 11 above 

Vakalatnaj 

3, Docimeats at annexure A/i to A/5 

VERIFICAT ION 

I, Nmed Arif Hasbhaj Belim4  son of 

Shri Hasambhat, aged about 27 years, working as 

UNPLOYED AT PRESENT, resident of Rajkot do 

hereby verify that the contents of paras 1 to 

3 and 6 to 12 are true to my personal 1criowledge  

and paras V= 4 to 5 believed to be true on 

legal advice and that I have not suppressed any 

material fact. 

Raj)çot/Ahmedabd 

Date S _ 	 TAppi i cafl 

Through: 
)' 

Shri B.B.Gogja 	
r 	y 	C-T(  

Advoc ate, 	
' 	t:r 	ti 	rs r° 

RAJKOT 	
.: 	...... IS ... 

o 

Dt. 
/ 	 L.C1 iCtA 
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6 
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31 
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: INDIAN POSTS AND TELEXRAPHS DEPARTMENT 

OFFICE OF THE 
ASSISTANT ENGINEER 
PHONES EXTERNAL WEST 
RAJKOT-360 001. 

No. A-2/MR/C4I IVO Dated at Rajicot the 	/ 7/1987, 

This Is to ce rt I fy that Shri fk1  4,zJ j'/  ,P 
HAS WORKED AS Casual Labour I this Sub-divrsion On MUSTER 
ROLLS as detailed below, He has been selected as Casual Labour 
through Employment. Exchange, Ra jkot. 

SR. 	NAME OF S.I,PHONES. MIR.NO. 	MONTH - DAYS - 

1. 	sz1 /1HieJn Ma 

Tc?rAL 31 

TOTAL WORT< ING DAY S 	 - itLy. 

ASSTT .ENGIN1ER PHONES 
1)rru.NAL (wI) 

Tri:i flopy 
- 

( 	 ) 
Advccats 
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***** 	
T 	2L_2 

---------- OF THE 	A.S.PHONES Exterria, (ast), 
RAJKOT. 

Dated at Rajkot the 	- 1 987 
This as to certify that Shr. ., 	.Rt has woked as a CasuI. Labour in this Sub—Djvjj0n on MUSTER ROLLS as - - det8jled low. 	bw el. o 	e c1uji - j.*t. .. memb rompib un-t 	}jk. t. 

L N 	NAME OF s.jnor

a  4. 

11. - -- ---- 

	

TOTAL 	woo 	 maxImme - 
Tt5i werking DArS 	

ç1 
17 	RAJO. 

( 	I 

___ 



i 	4JPJRTINT 	
) °±'ioe of the 	 LC  

Ann ltJtut 	tThjr Phorj. ictern1 

fit iijk. 	t 	. 	jr 

This I to Crtj 	that Sb 	
j 

wokeI as a Casuij. Labour in this Sub 

on 'ustr Rolls as shown 	w.H ha berj 
through th 

- r
Mon th  

 • 	are ofTho n e 	
Dny. 

LH  
4. 	- 	-- --- - - - - - - - - T - - - - - - - 

- 
- - t-----------7---  - - - - ------- - - - - ------------------------ ---------- - '----- - 

/ - - 
6. 	

- - - - - - - - - - - - -- - - - - - - - - - -- - -- - - - 
1 7: 	------ -- _ ------------- - - 	------ - 

\ 
- - - - - - - ---------- - - - 	 -- - - -- ------- 

- -- 
- - - S ------__ -- - - -- - - -- - - - - - - - y. - 	 ---------- ------ - - ----------- 

I
----------- 

I: 	- - - 	- ' - - - - - 
	T---------- - 'iS  - - 

- - - 

- -r - - - - - - - - - ---------- * - - 
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±t:::: ±--=-- l f :4 

---------------------------------------- - - - - - /----------------------------------------- 
i L r-------------------------------------------- 

--------------------------------------- ------- Tot1 working days  Z1'v 	.....• .Tota1...1 * 	. 	.:.. ' ..... 
Copy 

UtOcàt 

- 3O (iO 



.'u 	DPRULv1NT OF TBU L,(ML4UNIUATtOtfS : :- y 

'f1oof the ,  h 

rro No. :- A..2/U/Sa1eotion/8788/1&P .,Dtdi at Rakot the 01/07/19E7. 

inoe, your servioe are no rore reuiredonn Iuster RLL/.t? 
;oipt on daily waa.s as a Casual Labour with effest frcnr A/N of 

07/ 1987, 1-a frotr Dated 1.-187 and onward, 
* 	

I fl 
RAJKOT 

th 

0 	tQ Mnro the atove rentioned Caa.i.al  Iur:under proper reopt whioh 
'ç pls b forwarded to u/s i'ediate1y. 

y to :.- D.is.Phones 	 for intorrration please, 
This is to in renoe to T11 - ?ajkot DO No. I-208/G1NL/ 
IV/60 J)td. 

I 

'TL 

/ 



4 	 1 1 

I:i :1 	;t Lu 	L 	d lijklr: (2HIIi.jti t)iuJL, 
C(,Ri rut) 	ui  

AD1NU. 	(Kutcli) 

1 i 	H jH:; t Ii l.0 j 1 'rol Qconuufl Lc ut ion ücp drment 

 Ar.i1 raj kot 

• I 	'I 	IIII 1 	'1111 	, 	' 	ii 	I 	IIl I NIII 	I. 	111t ,141HIll 	Al 	I. I 

I1Ll1i11I1II)11L1L 	ijLiiii 

4 • cu: I aint ' 	AJC3 re j i<umbh ar wd a1  
Iiain 	Rxd, 
Near Alkaba M3ijid, 
14-Kulnbhur WJU, 
RAJKO'r. 

t1iii 	tll: I n1.L'JtL 	Itji.uuul: 

Phonos, 	Itornal 
(Ezti) 	U/tI. 	*11.1 ) . N. 
Inc (ill  U 	T ox 	un I. L 	1. lIt), 
I' )\) KO'I' . 

/(Il.JI 	lJjJ 	I') JH 	dJV 
!)nj.Ioyer. 

7. Name of Associat:ious NIL 

 Desijriation I Casual Labour 

9. Duration of 2 Eleven Months 
service 

i.e. 	sep1itber-'6 	to 
JUiy-1937. 

10. atary I 

I 	J 1 	it 	ui I, U L 	N 	1 9iJ'I 
iuijuJ. 	troln 

ICe 

I 	:. ilLtI1:e 	of J tIutritI 	I),Ia[)ute 
CULi[)L utIl t 

.13. 110. 	)t 	npl.oyr SO 	inaiiy 

1 	
:i LI) 	UiItpi0yoL 

tu:i.on.  

DaLe 	of: 	DIiind 1 07 -u• -19 No 

CL)Utd.. .2/- 
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) 

1 W35 (jiVen an appointment in 

September, 1986 and was 

5uLVd With a lu t.tjr Lttüd 

1-7-1907 thIt yuur ijurvicu 

iJ tL1UjIcttJ with ijuiiitjdit 

effect. That prior to the 

dismissal, neither I have beefl 

SeL'ved with [)LOji(iL L)tLLJ 

nor [)Uid any uoL Icu pay or 

retrericilunt cUjI[)sdtiOn 

01c •1  hence ct ion in .ro:puct 

ut. 	(tLIJIIII 	iiI. Ut. III'/ W)L V 

on thu uLI[)1Oy.r is wholly ilLt.jaL, 

urif air, uriJ us t c 1), U ucuiW 11. tu at Lanai 
acja:Lnst thu p Lincipal ut, natU ml 

JusLicu and provLsions of 

inuustrial Dispute Act. That I 

have come to know that after 

my dLsznis l , tresh Cundidute 

has Ueu iii 	vttj 

 

for 

r et'.Liched Casual Lubour , 

then by I have b L 1 vtctirnj (j 

LOiC .Lre::li j)[)itL cUt has 

a]. so be VII 9£ vci in daIly wajcs  

lasis, it is th 	fore, requested 

that: employer may bu a}d to 

reinstate mu in service with 

continuouty oL service and 

bac ) 	wij a Lqlkl il lilyt;IiI 1l) ye m 

Lui.L to 	iautu We in service, 

t1ien mdi C ti -t 1. Li apu t a iiiAy  

pJ. (Jd5( IJIJ UI i&rtjI t U ii u £uU Laud 

j) 1C)[)(DL;L1i CO iiktkC rut Urerice t a 
Li I 	.[ujCi i: CU ui L,/TL iLunal. for th 
tJuJtcLi 	i-cJi:J.Iicj tO 

A CUL)'' Ut thu UuILu1d NUt iCe ii1 

6 (sIx) cOp ies are sent herewith. 

Ui! 	1J1j/ j LI 
"

I I 

J! 1  

/1 



QTTff ft1i1T 

fci.i 

31T 	 1 	?1 f-i i 	2L 	1989 

	

t(T—V?1-400 12 / I 10 /88/8 3f/-2T 8: 	TtTif fk rrtr 

f 5TT 3Ttft tjktif fffft tm l ant if 3iTTh-~c 	Wiqz  

bf iecr1,j 	 3t ii fi 

th 	 31 1T 	-1TtI f'j1 4'i 	fw F'f)ia 

3ftttt fi 3r 1TZ1T , 19478/1 947 TT 1481  

Lfl T 10 	3V £JT I $ 	 rrr 9crr1 ffcm T fr wCW 

v, 	rn 	fT 	r 	t U] f 7-1 

rtr 	Thzi 	 P10 arftur / iu 

fi F'ii tff 9H 1n f ii 	&ti fThi Mt t It i 

3T1bP'1 3i fri 	3T 3fff4zTT Tt L41 t T 	ft 3tf i I I.I 

1 3frli 3N11 LlTIc 3 T& -ii 1i SW** T4ftJ t 3i 	TT I 

3T 

" Whether the action of the management of assistant Engineer1 
phones, External ( East), Rajkotin.termintjon of the services oJ 
Shri mobmed Arif K. baum casual labour w.e.f. 18/8is justified 
If not, to whc.t relief the workinn is entitled ? 

ne 

4 	
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91rffi'T f I*i;irf 	T ami 	 f 

x 	 crn5TThT, 	---1- - j'zr 	 fr; i1iitT - 3ii fc 

X 2. 3FiTh -? 	r1zrt 	, 	4i 	 ri 1rsTh 

X3. 	 3flfl 	. kiltiTV 	 T ft, 3TIT Wf 

qii, 14 	TT TT rrir - 360001 / 

3rtr tTi 0 	f, 	I957 t'{T4 	lo- 	3jLf 

ft. rr 	tir CP 	airr, i, fn J6{ 	Tt tt1 	- 

T4t 1T 1t° 3ft 9T1 	ThTft i9Tt1 	T 

3f:Tft , ftTT T2.T1TTt o fR 3fT1T1 	Ni 

ifi 9T~i fHft Ufl 	I 

fcrr 

qfTfff - or - 

t3 	LV? 	 ) 
.H 	 .1± 

 

fl1 	 ft -ir Frr o v. vr. r1. IT 	r 

1II 688 - 11288 	 I 

TTTT tT 	I 

True C)py 

3 
Advocat. 
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*'3y 	GT3TflD pOST 
MO F,T TI rD i 

No. L-. 40012/11O/8c3_D.J1(13) 

-- 	 Go1iornrflflt of In ia 
(hr'rot Scxkr) 

i'ilnirtryof Lcbour 
0*•4 •* 

Now Dc ihi, c1rt 	the 

To 

*PhG Soc (trrY 	 r 	 V  

IuotriEl Tribunci, Cujt, 
B-4)M.S. Bullini, 
Lr'l Drwj' 
Aha'ied ob t1 . 3.0 001. 

13ubjcot Roforenco (ITO) No. 40/89 	Awo2O of ttIndUOti1 
Tribunni, Ahrncc3ubri in the inustriol dioputo botwoofl 

e. 
tLio 	negomcnt of Jjtt. T1VL ' Phori 	intflC 

Rjkot aaad Mllohawn,d Arif 11. 13i1ini oVmr th ,1 mttr of 

hi termination - 

S •*S $1 

I nm tI :Ict1 to v jftr to your 1O't't3 No, 15013 

tL)L 	1 5,1 I 90 	1 orwrj di 	th i wi th i tx `O-p -tarl of the 

wnl in tiio rbovo mon'tioncI rur:roi c 	(oeivot On 19.1 1 .90 ) 

to OV ttit 'U) Aword 1.3 in Ouj('rl'tI, but thrro nra 110 

rfflCfl'tFi in the Govointncflt of Inlia 	for pUbli'JLiflL the 

in GujFrnti. In vi Awrr-i 	 v of this, it i not posoiblo to fiilurerO 	VIV 0il Gzotto 	io yo oliO 	 to 	 17 of-pu 	 i 	 vlnof5u to publish the 	tnot 	i 
 

the I1,1.ustri1 Disputcn Act, 1947. In thi ciroumt:flC, I rtn 
to r)quost you to kiuiy tO kc stops to publish ths Avir 	in n 

mnnor for the  iriforrnLti 	of All concorrica l  so E5 to 

Q'wct bc rcquirounts of Section 17 of the inustricl DipU'toS 

Irt. A copy of thc Awrd ia°ont crwitb for aoin tho bocfUl, 

J. eon-Cirtnntion rogoraing publictiOfl of th AwTa my kinlY be 
j t to this MinistrY immtlY. Mornvdh'tIC, copiOS of tho AweX 

being sent to thc mnngoiCnt, union aI 	
cl othcr cor1eoTnc 

rVULL)i y tics for their informvtiOfl. 

	

kia(I'IY be 'Lu c: tc 	no 	o t Imncii to 

\ 	 r ii ini;f'uL]Y, 

(K .V . B. Un ny) 

Donk 0I'fiCul" 

Copy for irifor 

*1 	ThA Asstt. 
n j!rCOt 

at Ion znd 	y -u;' 	:intP i nooy of aword to: 
InCuU1 T3x Bu L d 

T - 

'
vc:' tV"V 

r 



- 	- 
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h. Mohrnd Ant it. 	Kurnbhur 	Mnln Jo rd, 
Near Alkaba Msjid, 14-1umbhrwa, lajkot - 

xNKWxh 
The ; CLC(C), New Delhi. 

5, The Reioni Lhour Comisioer 
 

Copy without a cory of award to: 

The Deptt. of Te1econrnurjcatôrn', New Delhi. 
The Asstt LabDur Comiissioner (a), Adipur (Yutch) 
MOUOJcation f'older. 

(K.V.n. Urmy) 
Desk Officer 

- 
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'kntr - ] - Inttn-2]- Tribnnai, 

.medabad. 

Refernce (.L) L1 0 LQ/9 

Assitant Fnrineer, 

Phones, xtern1 (Fast) 

First Fart, 

I) 

eteen thir 	P1OYP• 	 ecoflii2a32ty. 

Re : Whether action taken by the 

First Party reievin, Sh1 

Nobmed kif 	Bailim from 

service from 1-8-87 is proper 

or not. 

Shri Syed,  Advocate for First Party in 

the begining and thereafter absent. 

Shri 1. 	ashru. , advocate for 

Second Party. 

JUDG1€T 
. S 1w • S • S • 

This Teference has been made to the Industrial 

Tribunal , Abmedabad by the Central Gov?rrlment Labour 

Secretariat, Delhi, vide their order Sr. No. L4CC12/ 

110/88-0-2(B) dated: 2-5-9 under the provisions of 



1O(1)(Dh) of the Industrial Disputes ordinance,1947 

(which will be hereinafter called as ordinance of lCI 

for giving decisicn of the disputes between the 

parties, which reference, in turn, has been referred 

to us for trial. 

2. 	The disputes between the parties for which 

decision is to be taken, is such that the First Party, 

I'ohmed Asif Beijin who was serving as an employee in 

the Telephone i)epartrflent of the Ifldia Governaent at 

Rekot, has been relieved from service with effect 

from 	whether that kind of action was just or 

not ? If not, then ;hat kind of relief this employee 

is entitiled to '? 

3a 	The Pirst party is a part of the Government 

of In9ia, and it does the worh. of distributing the 

Telephones facilities, e tc. in Hajkot.Shri iLohmed A*if 

Telim, the con:eIne. employee ( who will be called as 

the concerned employee) was serving as casual labour cti 

the rate of R601  l—) pa per day in this department 

from September, i96 . Ie was not taken in service 

work from August, 19P79  and hence he has arisen the 

6 • 3 &Is  



present industrial dispute. 

4. 	The concerned employee b; filinc his 

representation vide lTxh. 9 has stated that he was 

worki 	as casual labour in theOffIce of the sEistant 

flifleer, Phons, xternal,eterivjsion from 

September, 10,156 to July l9y and he was paid Rs.l3,6O 

per diem as salary. That in the month of July, he was 

informed by givn instructic,  s that his services 

are no lcer required from lt of auet , but he ve.s 

not paid 	retrenchment coen.ati. In fact, 

he was renuired to he made p rL;ancnt, but -t was tot 

done so. TTr'nce action taken for discrging him from 

service, hcin  ltte,aJ, h may b reinstated in 

servie by payinc the hack wares of the days broken 

5. 	The second party b fi1in his written statemnt 

vide 7xh. 12, has stated that theLbein; no work, 6hri 

'Rel1m heina the casual labour on daiLy wa res, was 

relievEd, and he is not also entitled to met 

otrerchmnt compensation, :eccu cc t'nct h5 had not 

:o±ed ior ?L10 ia ;s in thc' last year. 

6. 	The cwcerne causal labour employee has been 

.. 



'S .  

examined vide ?x. J-6 in support of his representation, 

v:hite the irst Party has not given M7 oral 

evi'lence 	t x±xti XTw becal se the sá. d First 

Party has no any disnui-e about the evidence produced 

by the concerned part: for the das be has worked. 

7. 	The First ?arty is on of thc dpartnicnts 

of the GovernQent of India, but whatever the works 

are being done cy the Ftist Fatty, the Government 

of ifli±8 is not bound to do the same sccordiig to the 

-n r ovi , ji cnv of Ccsituticn, end ha t c ve r th 

comou]-aory works w'Le reuired to he carried out by 

the State Covernment or the Government of In, ,ia under 
S 

Constitution and if such type of woks are being 

performed by the concerned departcnt, then the s- d 

departmnt can Let eemption f. orn the ordinance of 

1947. But as the dcpaitmrnt of First Party is doing 

es of tlephoc, it ft1s under 

the activities of Drovi ng4he  defination of 

Thdustries in ordinance of 1947. hence it includes 

t1ere&n, and the concerned, employee—casual labour 

also bein fallen under th definatirn of employers 

in the provisions of rorlinance, hc is also inc,  luded 
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to 

threin. Therefcre 'uetton to be dcid i 	hcthcr in 

e lieving th cOneind c 	i- ]b 	rot kepjn him 

r 	rve 	:cr L— -C ccrtyijenes any - 

4 ; 1 CT?1C1?? 	L9L7 r not ? Crdinarily, the 

i ute  C. 	'LIt .Erty La beer? s taken thot C.rdinance 

of 1947 - ces not pi:ly to tim. Lut 'ue to the reasons 

mentiorid abcve, the 	pLO7eeS cf the 	1ephOn Jpsrtmeflt 

hsvi-ng befl fi]en under the definition of workers and 

the 'eLeph—fle D€partaerit bcin also flen in defitiOfl 

of In9uetry ard therefore keeping in view the PrOvisiOflS 

-fut - 

contained in Grid inance—i94? vhether there is any reascflab 

nes either in relieviflo the-conerned employee from - 

service or kep1fl ,  him contued in service' 

H. 	Cn the 	 dccuentOIy evidence produced by the 

concern e cssua 1- ibour that it is fcu1 ex?1ictCl-Y 

clear that he va taken p in service from ;;etmber,l9G 

v:ss reteined in service, 	i' he scc.ordirI!'3T ',erked 

for7 rayE in 	astern reccn. T1.r:eafter he vorked 

L days i? ssy, 1987 i tLE? ..estern egiOfl 	d 

'here8fter he :Oyked for 	ats in dune in Esatern 



region and hci worked in Jly also in Easteir Region. 

ir eans that duiin 	a1 -7, he had worked in the Brch 

of .Aestt. Fncineer, Fhon's, titernal, and in all other 

remaining da'rs, he had worked in the Vestern Region as 

stated abo 	. Leansw that he had wo:cked for nIoe than 

'C dayS in the /estern Region osstt. rgineer,Phones, 

'xternal region upto date 1—--87 on which he was 

relieved, . Therefore he ouht to have iveij one months 

instruction before makng him relieved, and he was also 

recuired to he paid one months Irtxnchrnt compensation 

for his ser71ce of One yearunkrTec . 2—F . There is 

no dispute between th parties that the concerned casual 

labour was relieved after giving hin the instructions 

on lt of July-87 stating that his services were not 

renuired from i—--T. Tt tIerefore can 	aidthat 

he was given One months instruction hcfore his r&-ief, 

hut the retrenchment compensatioTri for one year's service 

was not paid to him , sd hence the steps taken of 

rplipvinc him in servine from 1——C , was illegal under 

the provisilins of eec. ?-4 F of the Ordince-1947. 

Relying on these cirumstances, it is submissimof Shri 

ashru that he concerned casual labour should Je. 

a 
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re—instated in service b,y 9aying the salary of back wages 

According to the decision of the uprem Court, sin 

without ohservin the provisions of sec. 25—P , if ay 

emplcee is relieved from service then h ghJb 

treated, believing that the order of his relief is nct  

issued even, and the s1 concerned employc is entitled 

to be re—instated inservice in rdirery circurietances. 

The submission of Sh -ri tashru is suh that the concerned 

casual lbuy shou:Ld cle re—instated in Service with the 

payment of eaiary of 'rack wees. But it is not possible 

to cojn19e with this eubmisrioL, but it is to be kept 

in min-1 	that thp ccrc-rnd emow' 	•sa a casual 

labour. lie was taken up in work :•heri t1ne neccssty 

arisen, and he is given one months ins truction before 

he was relieved. 1-Tience acticn taken for relieving from 

As 
service bonafide. It niav be noted here that the working 

of the TeLephone Departiaent is :ucb that v;hen they have 

to pLace n w line, more labourers ate required, arjd they 

have to enare th lhc r e: rat hr t ti c, and sf tei' the 

work L finished , tber ny bc rc necessity of 

Labourers, m d hence ther arc relieved, If such enaged 

Labourers ae re lieved, then the steps taken to relieve 

them, cannot he call-ed as malafie. In our cSse also, 

40  
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The concerned labourers were enp'aged for extension of 

Telephone Line, and no soner the :ork was over, the 

concerned labourers were relieved after informing theta 

before one month. But the Teleph ,_­re Department 

committed a mistake that, rentrnchment compensation fos 

one montL was recuired to be paid to them, keeping in 

view there cfne,years servtce put by them,. The Supreme 

Court has given a decisiO in the matter of 'State Bank 

of India Vs. N. Smdarmani, which dectsion is published 

in A. I R. 1976 Supreme Court Page No. 1111 wherein as 

the Surenriermani, the raployeewwas not paid - 

rentrnchmflt compensation, the orerof his relief from 

9ervice, was declared as .Le;al. But it was decided 

that the rEt nbment eorpensation was not paid due to 

uxawareness, the employee instead of granting benefit 

of re—inetate'nent, the compensation was paid to him via 

it. In our case on belief that casual labour is not 

entitled to demand foy retrenchment compcflsatiQ , he 

was not paid the Came, and hCflEe order of his dismissal 

is declared as ilieg's 1 nd irnpropc'r. In view of the e 

ci.'instsflceS, granting the comnc.stiofl to the etnp.Loyee 

inetead of his relief of re—intatment in service, it 

will be justifiable to the parties . The concerned Wx 

4,.  
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employee was engaged as retailed labourer on daily wages. 

he as keeping on work, hen there was work, and in this 

way the Telephone Department has acted bafiely. 

Jhen there was no work in the Eastern legion, then was 

given in the Vestern Region and when tg work is finished 

then he is relieved givir the instruction before one 

month. 	ereby it is found that he has not been paid 

retrenchment 	compensation. If tie circurnstce 

are taken in to account then if i:hc relief of the 

coneernel lahou to re—instate him in service is granted 

thn it will be iLlegal. 1 The concernedworker has 

put in services of abour one vear.rtsiled aily rages. 

T- was knowing that this department was engaging him 

in service when there 55 work, and hence it he is given 

order cf his re—instatement in service, th€n it will 

be considered not 	10101)e1 In the result if the said 

worker is granted compensation ior one 'ar, then it 

will be lustifishle to both the Parties. In the result 

I pass the folov:ir order in thts Beferenrie. 

s the conceed orker hriohmad ri3elim 

was relieved from service from 1—-87 without paying 

him the retrenchment compnsstion, the action not 
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keeping him continue in service is decided to be 

illegal , but the First Party is ireby ordered to pay 

the One years compenation to the said worr, 

Irstead of re—in stat in hiD Ifl i'r ,  service. Besides 

this the First Party shall pay Ra. 0/— to the 

concerned worker towards the ost of this Eeference. 

Sd/— C. J - Dave, 	 Sd/— Narsinh Ohauhan 

Secretary, 	 Central Industrial Judge, 

hmedabad.  

flate: —10—l99o. 

Pet itiofl—lrit€r, 
S.C. Court ,T3aikot. 
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tines not 1)1'flVttTu ioi' ,t 	pithi ii 	u( ice. 	j 	e  1, it j)[fl'itii In ('flint 	js 	qiisltnd 	iii It ninrn!y pi'ovidts dir Imlice Lu crrdi- 
Hw tr;t! uut is hwi ill 	Ow Ilttiili('i' oti iii' It' pus- 	Jtstttiid. Silicc,  this 1111ttci' has Iircuiii (;ribrd. R_ulo 2 	imnuol Joy tin.: boimibity 	VCJ'y olti on LIL(• pl'('lmflhiiaiy quest iou 16 h , 	(iiIl. (which 	1 	 ujti';tt. 	(I 	iii court is diicci 1i (u lpvsrot tint) 	I 5(i'tllrti pIWlIC not ten. 	As IwId 	this limaitni us i' 	t 	only us lly IIII 	j)itqiuu 	iitdi 	Ole 	ilook,cl'Cy 	 ilily c;t5: hit1tjj 	tUtI1 Juii 5  1881, iiiii't has (I iMifltiOIt lust. to isslic 	ni- 	U III 	intdr a hsoh 	Wi Iii ('uls. vill,41 	ii (I 	I It 	Ilw. 	ii 	ii ( I 	1 	 I 	I ri 

i)i\I 1) 	 Or, (I 	iU(flid inly 
lird 1mg Iii ,, (trV II Ii 	ii fl ((unsi 1)11 	SVh, 
Iiit'L (ti (hUt fit isi pol,lt: it(tLkt', Ji-4ti  
not Oh)! ga fury I t)ll I (tItC 	iiSOIVrui(:y 	't I- 

is idm tIed 	pub , 	lic toter 	has 	
('185 G.L.H. '121 nry 	to ht! 	.1! ic 1) iVi5i it I hhntuht

'ic 
 

: 1 	 s (ti 	 1cRL'; ll\/N C. j. itND ,ifl;flV( 	 au d(L,(luu It 
	MAJMUDAIt, 3. the Ioi vig w0rni: 

ii Agretn11 	with Ihi,: 	(Sun) 	sh. P. 	i(lIflhJ)(jj 	•. Petit joiter 

	

he harm,! nil jildtIc 	 VHS 

(t;uat 	SttI, t 	 W;trljit5jir 	Coi!n)l',I_ tie lit' (to rt S puwef U) hinti 	deb- 	
Lion 	

. I'l 1 h4101i' .;.0 i'm 	a public hut ice, as has 

hen t11ott8ht by tim h;iniiml jtidne. 5I 1itI Ciii Apphinii,i,11  No. d79 of,  hi,wevei, Ion wail o r itiiytIiii m 	 1384 
(itty, I 	t'i'5S III' 	lip! (fir!, ii 	I lit: 	mg- 	D/- 28-3- 

	

ttl 81 'CtItt)I I!) of thin Ait, we iiiy 	
Ii lu 	rli! l)14 	fl)17 - 

	

I tin: ('oncel((t'ri eomt( iii I so] Vt:i Y 	
S. 251' - Col io5 pi'ecetlejjt 	to 

fl, 	in 	its 	ii sciet 1011, 	SHin 	t (tote 
lii l 	 "lireztclun<.& of' %%'t'ln it: (c(m(('llI('d rinhior lilici bielti ti 	

0 	 fdhv1t Jh4. (itt 	(((fill 	TillS 	hIt 	( in 	tifi 	1 	, 
(lP'lt tue t it'ii 

	

ltt.i 	('itt 	 (' 

	

%vi5 	II('C ('(f C' IUJIt firma 	Intuit th is 	tI 
t 	 lI(t 	h•t'fl 

 
ijV 	(CI oh I intilveitcy, it iii,ty Jot 1)10- 

tu thiti 	 t vuhid ret leliCli 	tiI(IIiS not ( ( ( ii with 	tim 	tifittici 	I 	id 	
a.II$fl!O'd 	(S e 	0 l'*'nlnathon 	at', st' 110(111 	tot hr 11MISOVY
ViCC ii iJ) nt 	Void 	The prwj 

	

hr the Court to issue Ii j)(i!)I (C ilotice 	
WhoSe Sefces 	:I\'c

must 
	been terinj 'ttternpiated. 	

mcd to be in 

	

7. Iii vh:w of tim d'sci'rtj01t of ((mc 	COfltn0 	ervcc - fleId 

	

toifit nut to is.1.1ir i)sihti fl 1tie 	reNp(uicnt 0 	iot 	 (hc con lug 	tie 	lt'hto,' 	I but 	1 	d;o1 	 IIt& 	'i't)i1 cttii I tins 11 il 	i Iall just hod 	sel'viee oh' flmc petjtion.j. 	un! thie 	- ii t.tcf 0( 	it In, to JCVtic ii i 	((Idil' 	Ue 	ie omdev of t'nj11.1 o 
I 	lila I tout I. p;tjiiing 	the d 

 u , 	1 	i: 	i, 	i 	ci:. 	'i.Jitt bin t 	t lie 	:i(ni,' (touz-t was iu t'to' V',,'n ((to n:i(ii hi 	iiitlHtt,d otateiiimi ;ta1- t 	the 

	

aIII,. tid utiI53(laiiLy 111(1 it li;t 	
illi;, •iyinin 	I.: n;I 
i(i I 	I 	0(11 	I tie 	:'v.n, 	ii' 	(fl II lIlt I't:t,t tin: debtors. 	

:i 	 , 	- - 
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and clircCtc(l the p, apilent ol' retren-

c]zintnt compensation as the only 
relief the petitioner was entitled to 

have — Such an order of Labour 
Court was without jurisdiction. 

field that the tertilinatioti ol the 

service of' the 	Pet itio r-Workivaii wis 

(1/) in i/jo 	void 	Lit It I 	ilopeilt I ye 	itild  

rlChlLiLioii 	was 	made 	ii liLL 	lie 	ciiitii- 

iitied to he iii SeIvLce With LIII coiisrpkicti-

(i;ih hititl, tiLiltiely>  hack \v;iI':L'SLIIIJ 

I)Lii(litS, ii Lilly, Case t't'iiiitteil Iiek to 

iaIioui 	(VOUI'L 	10 	iii;iki' 	Lippiopilate 

awu'iI.  

Cases Refereed 

\l ol ian letl v. 11 ic 	vh ai taget ci t of 

\l /s. 111 cuLt liiecti'uiucs Ltd. A I hi. 

	

IPdl SC 1253 	 (ParLi 2) 
iii inageniemit 	of' Kari a tika 	State 

Road lienspolt Coipotatiti, llangii-

WC v. iJ . iloraiel i amid Am iou ici, A Il 

	

108111 SC I 120 	 ( P 	2) 

Appearances 	 V 

Mr. C. 4 . Joslim, Advocate, fur the Peti- 

Ii 	II 

\hi. M. A. hiVed], Advocate, for the 
ut ilci t. 

PLIt COi 'LAK1USII NAN, C. . 

'ihe petitiolier in this Special Civil 
Applicatiuu JiLts conic fbrWLLrd with this 
L)]ICei 	Ajtjdiettiuii under ArcIis 22(1 
auth 221 id the Coiisljtitiiuji of I iiil ii for 

pULISII]tig atii.I Seltinv aside the Award 

anti uidcr ui the Lithinu Court at AIiid-

d;iljad f)LLSSC(1 on 211/23 Julie. 19111 in 
Reference LCA No. 11 H) oF 1971to (lie 
C\ (cii L I hiit it does lot 	Li vai (I 	(Li SILL te- 
iiieut whit iLlt I,Ltck WLLI.Ic.sitILi all con-

seq iteiitiai heiieh Is to the pet i(iniicr auth 

also fur issuing a writ ui Luatitlaimuis In 
lie 	lilt])iolilt 	in 	his 	tItii'LiiLlf 

cL 	wi d 	hull hack wacis a id tvi 9 all 

the cuiiseqi.icitti:iI ieiiehiis u.s if lie Juts 
tUIIIIILRI1 Jil Service tiOOiiLrIH)L!t. 

flu' ski JIlts t 9 
II 	 I 	em 	is 	:L 	(I 	liii 	: Lit 

ii te C ujuiruit State Ware! lousim ig Corpora-

tue1. Jie was il iscimuirgeth 90111 his service 

by I lie ri'spoiidciit as early as 9-3-1977 
Ibiluwi I ig Regulation 10 Of the C ujaral 
StateWuirel iousii ig Corporation 	Sled 
ItegLilLutions, 1971. The Labour Court 

wli cit Went jib 	(I us m111is1u)Il Itchl that 

lie (eIImI9I:I1itiil oitler is qiJie legal a1a1 

coper, but directed time respondent to 

lily rcu-clichincla moImlpcmsuittuIl to 0it 
1101 III III. 

 
Tlic its I 	iI ii cit Ii i; 	into il//I 

CIII leiided that die jielitiulier 	ahisetitcil 
lmiitise.il Ibr imutmihici of' imiuntlis 	iii spite 
of (lie liic It 	leave was ucliiscd hy 111C 
tesliut dci it. iiuum]iy lie was im!oimied hy 

tue 11011Cc dated 13-1-1977 stating ticit 
it lie diil riot iepiiul lot' (ILity antI CUll-
Littited disobeying the instruction 01' die 

I. orpora tiumi, it Will lit presumed dial 

Itt' is absent illtOfltiOflLi ly from ditty. It 

15 SCCII It-0111 the facts of' tIme Case that 
time respo ideim i-Comportiot 	lILA 1 issued 
fIlIal Shii)W Cuitise not ice is per Rt'gIitiii 
hO 	the CuJLIi;Lt State \Viicliottsiiii' 
Curpuruitiumi Stall' 	Regulations, 	1 971 

Cahlitmi! upon the pt'tiIoiit't' lii'riiii III 

sphuiii \vhy his server' shioiihd lot hi' 

ti'ttiijiiuitei I 	as 	lie had leiliLmilled 	umbsetii 
utitelitioiiuihfy by (hisobeyw1. 	lie iliStlIR' 
liolil oh 	the Ct 	iOiLitjfl. 	i) , 

reply \VLLS received Jiumim time pelitimici 
Lu this fittLil ShOw CLinic 1100Cc SiLitiJIL 
1,11M lie \v;is nut 	LI)it 	0  report 	Ii ! Lily 

IS ajiiiuttecI illid tluil lie leilLIuiCi hum' 

thier leave to he sLimictiuiietl. 	lime rn' 

nihit, hy its tu'iuIti:itjot eden WIIJiYI 

Is tuliked as 1i, kO, terimititated the set-

sices of (lie petiliuner Litter huilowig 

( lie procedure set up iii RegllhLik II 

i chireed LI jove. TIme 	resiioimdcnm 	ill  iii 

reply LIlIULaVuL dIed iii this Special Civil 

Ap1du:won, hILLS I ited that dii niLttiagu 

llieilt IVL1Sm:oistrLliticd to  
of,  thiieliuti,'c butmiplueutct' Lituiist (lu 	lull' 
tuiei licIeui Since tIle petil]oiIu fit, 
volilii)Lirdy L1I)an(ioiic(i the servces oh tIlL 
(Ii 	i,ttitu hy iit iuiIiig it (Iii' lie 

1 	lit y 	ill 	%pilk, 	il 	icVit Ii 	Ii (IS, 
SILLIL,,, 	tCICDlii)IieS:mid 	reiitithcts 	to 
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H \\nii!unit niticli 	iilvcr(in 	tn the 
firilicr l;I( is of 	Ic Ci )  t is 	cicai 	ruin 

1111' CIIS 	)T I 	lurtli IV dw 	ICS on 	ciii OS 

as the Cas put forth by the piiiiiulier 

that Hic piiicrdiiui' hiiliitvi'd by 
IhO 	 ill 	 (hi 	ii vii 

f 	lie 	pid lilT iii 	WaS 	1111(1 II 	ftcii lii t j 1)11 

fl i1 Hir (;ijirit Siutie \V'iiiiiiiin';iiiir 

III '( ill RccIlklfiolls, 	1971 0 iii 

it IS Ii 	I liiii;iriri 	51111 II CII 10' 	II ITiI 	hut. 	(I is- 
missuil or the petitioner lierew. 

been the I 01101 Ic Con ii ill its (ii( 
ithitch is illipliglicd ill tins Spri:iuil 1\iipii_ 

r;itiOhi, has st:itiuh dial. 	hIlT i.iiih'i' is only 

tiriniflat oil order p15/i'd by the respoti-
Liit herein under E4.30 and that. it is 

,i rtrcihnicnt C0hiSiil1 IiFI(hr dIr nit'-

viC\V i! b(iiiiii 2L)l or the Jtiihiieriuil 
l)i';pii(es Act. 	lie Laboill, 	 has  
:ilsii stated iluti the.peldioncir is entitled 

ii 	get the 	F(ftetichiiiii:il 	cOIiil)msuil ioll 
.uid that is wily the Labour (tourt has 

directed the rcsponheiit (0 pay riftenj i -
liTCilt Coin !' ST 111)11 Ii, the ic' Wi irkrn ii ii. ri •. 
(t. M.Juilli, thr h'aIniTd eioi ii.si:J ip 

rig 	i)i' the 	PT( uiioiier, 	Ciiiii 	(1(101/10115 

liFt id ill A 10/il/tI 1(1/ V. 	1 / 1a 	A i(1/i(I1'(?- 

iiiil 	?/ 	ill/s. 	/li n ii / 	i1i'disije i/i 	L/il. 
\1 R 	1 	1 '5A) nid A [ane!'amen/ of 

/a! no/i/a Sfalc 10(1(1 	117l0.1/)OrI corpora - 
ti/ITT 	11 iiit'aiori 	V. A 1, I/ni 11(1/1 (111(1 (111(1 1/1(1 

'AIR lhtlIiSt :h2tl),.ht 1l ut Ii: 

urdar passrd iiidr lX. 30 is IL l'eljrjt'Ii- 
rncflt 	order suiuph citei' 	and such I a ii 
irdcr, williotit fiihlowirig 	the otlict' (oil- 
ditions went oned under Qction 251' or 
the Act, is (lb il/i/ia void, hence, irciiid-
iiii iii tile lraritrd counsel, the 1-ilimirr  
its to be rcillsta Led in Service with hick-

oagcs 11111 Of bc'iicIits, f\Ir.Ni, it 

I rividi, the learned 	coutiol appeiuii1 
ir hill ICSI)OIldeiit, 	Cclii c'iidi'cl 	that I lie 

is not ii \vwkinuiii 1/111cc hi us 

it siLity iii 	lilOril (hell Rs. 5(flI/_ 
iii his (I('sigti;it 11)11 	is 	'Wtriliuiisi10011 

(:H I'', that the prtitii.incr is in? cn- 
O H liii' (ii'iihit 	nihi' Ow 

iiI I)iuiiiIcs Act bee he,  i: nut 
,orkniaii, that the bcneiit coitem1jltt ed 

itnihi III'(IIiII) 15 	callnot he availed of ,  
liy 

 

he piTt tinier Ilileli snicc' it (II (5 not 
I iiy 	(lie (liii III 1(11 	iIf 	"ret rericlinii'nt." 

iiiiii Ii ir niiili'i' S'C 1)1) 2(1)1)) or tie Act 
110(1 (hat ihiiu(tiiint e;ilnii)i wti'ifeie with 

dIc niH hiisiil hy die Ldiini' Cowl 
tinder Article 227 ol (hi: Cstjtittüii 
if India. As iids (lie ((iiiftlltlijIl Of 

lcarllr(l con nsei ror 	hit rrspoi (let it 
ho' II liii ii SVOIkliliIl WI: have it) 

St rulitrhi(way relict (liii ;iigiiiiienl 	since 
(lie lcspolldrlll, a,pproachcd tile Laholn,  
(hinirt alld has 	iso put. h)d]1 its ('oti- 

hcitmiii.s ii:iiiie tle L;ilooii' Court,Ircal- 

i"LO I In: Jut it iuii(a 	S it ''Wi)JkiIiIIll". Ni- 
vI 	I )ifOJ( 	(liT 	I ;ihot i r Court, 	Ciii ci' 
ill its Stitititieni ill 	t; tfl ti 	itrn('I IItit 	Was 
it enitiohiiI that (lii f)('ti(ini'r WOS liii 

it wrknia:i. In the absence of SLId) a 
COiltent liii) loTlore the itlItItOrity 	below, 
\''l: all: (ii the View that. sijcii it Contrr-

)li COil ii it he, allowed to he rued at this 

Stige 1/111CC it is 0 mixed question (if 
.i id law. Sect ion 	25 F reads as 

lii(hiw 	: 

F. No wlirkinali cniploycd in 
it iy 	Ii il i st ry 	WI Ii 	has 	I ieeii 	ill cot ti- 
ll 0(111.5 SerVice Ii ir till? less El an oni: 	year 

O idet' a ii eiiipluyci' sluill In: ret rclichlet I 
I y 	(lie Cli ipluycr 

(i) liii: Wolkullili has been tçivi'i (iOC 

niolit l's. liii? ice in writing 	iidicthitig the 

ls'asnns for Ietl'clichilllCnt and the pit-

11(1(1 of notice has expircd, or the work- 

7

ii! hills been paid in lieu or such no-
ce, wages fol' tIn' pet'iod or tile 11011cc. 

Pinvjilid that no Stich notice shill he 

IlecHusllry, if the tetrelichlllehit is under 
ii i 	Ilpectllelit whlicil 	speci1tes it hOle fin' 

(cliii Otioti of,  service: 

b) the wocknilili has hct:ti paid, at 
lie 	iii 	of, 	i:tii:ni!nni:nt 	('(inihielisuiti(li 

I cli liii lb lie ii 0 WI lint 10 fib ccli 	(hiys' 
i\'('I 1L1T pIty fur 	cvcly conipicti'rl year 

ii] (:InmtiiIlons Service or aily pat IhIeleof 
II I \i IllS 

 

or 	IIS 	ii 01111 is 	1111 

(i) Ilotili in tiiC )riMciih(:lh wainci' 

is sniviif 0) the iiJ)j)J0f)1iate (Sovct'nmcht 
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(2) 
(iijiI I.:w I!II'iIlj 	 / 	V ol. V 

Vt' iit'h IIt(!iiiCy as limy hc S!)(H1!U1 

tltc 	lippl.()JjI;ith ,  

(tlii('iIt(1fl (H ti1 (//il 

iutc 	of 	ei:tiuii 	!bI' 

(ill 	1 	CS 	
( 	

I)I ii 	 'iii' ii'! 	ii 

lii'(l!i!Iiiilt oF wotkiiieti''. 	Ailiiiii11lly 

LitUSI._ eiiiilüjis iId\'C Hot IJIt:LI Iufliivcd 
iicJui't (IC (IiSCli;ti'tiC \VHS tH'icd ill this 

\\b 	iii\'C 	d i'i;idy 	iiii 	a I (hiS i s 

i 	('asc uI 	iii rittcln iici I 	atid 	I 	at 	illS! - 

H 'It 	ii id 	ii 	hut I 	(i 

i(' 	((ii it Eli 	HIS to 	(OilHCLlC tI j.S j (US!- 

tL()ti 510Cr thC iCtjiiiI Hilt hitCh 	it till5h die 

is iiii(IC!' 	 IU u! LIlt 

yilitiUiis 	'CICIl C 	ihJtiVC, 	I H 	hIi/iiii 
lail V. 	1 jie 	\ lanat',,un/ ui if I/s. 	Uliuiat 
LYet'tiouics 1,111. (A!ft IhiI SC 1 2hb) the 

bilpicilte Cnitrt hits spti:ihiC 	y huEd that: 

whrt'C prerc(1(ILsi(c fur valid ictir'ctichi-

ii.ient as laid down in Section P5-i.' !i:s 

not 	tuen COin pl ird \Vi (I!, 	rr( I'I'I ii 

hililiC jilt' ahoti I 	ICr' iii at Hill 	id 	scrvice 
is 	oh 	i/li/jo 	vtdtl. 	(iiti,iiii:i' 	I lie 	Sit- 
)ICIile ((unit has lucid iii 	Hiragrapli 16 

( it' its ,idtrniciiI 

i;. A1iplIiit 11:5 titus s;i(Hi,-il hoth 

lie chvilidity ucui:iljheitj ii pi'cst't'ihcd 

U Suctititi 25l' Li' Cltiuiij1i rd 
I1H'lii 	CUIt:fUiis:tiHiii. 	ic 	has 	s.i('hii'- 

iti( 
yI st 	ii 	I hat 	11 is 	case is 	hit 

,. 1 	a it y  ti' I! ic C.\CC1 ((Cd to 	cx- 
cliii cd Cat CtRJIIc5 :iiii I 	lie 	I ,:i.s 

SciyaC tiji' OtiC year. lieu'. 

lore, tci'nHHatlnit or iiissci'viee would 

Cuistil Li U t'ci ouCh uiliCti E. AS pi'ccOridil 1,111 

i'ttiei ilt tiiii 	I HiS 	I VI 	oct i 
s,,tHI iti Ilk- It'I'lliiIii(,i 	U! 	serviCe is (lb 
u/f/eu void, 	iuivaiid aiid 	i!i(;J)Ci'iti'VI'. 	I IC 

'i 	I it'' 'I ii IC, 	it 	t 	i 	i 	Ic 	iii 
(tifl it it iii itS 	SCI'S'Jt't'. 

ui 	ye 	tiund ci' 	udgti Ci t 	II' 	tIc 
S it irci IC 	ill it 	'e ioi'( cii 	iii 	ii 

ii 	ioin,' / uJ o 	•V/i, 	I/wit! 	7 i til/ I ii 
( 'oiora/iu,t, il/IHII/u,5f V. Al. J!uiai/i (li/il 
JiuilIoi (Al ! 	1 (lii 	SC I '(20) the Sit- 
III CII IC 	((uti it 	tail 	(IC1'aSl( lii 	to 	('iii IS!- 
di' tIc "ti'CiI('!iiiicti( of ,  a j)l'I)i)titiiici'. 

, 	IC Si lOIn iC C, itt h as 
hi  

I :I. ( ) i ir 	lw t'UIIC!iistuj 	is 	reach- 

i'd 	I hi;i( 	i'i'IiCIICIII!ICIII 	its (II'! 	lied 	iii Scc 
ho4 	P (on) 	i1 	lie I)ispiitcs Act tover's 

CV('I'\' CMV id i('rIiiiII:i(it)(i ol sovviccus- 

'vpc 	bite whi'li have been enibod it- d 

ii the dcf1ituii, ctiscliau'ge hum C111 

)i 	Ci it 01' tt- i'i iii nat UI oh 	SCrV1HC 01 0 

prohlili.ollcl.  win hI 	LISIi jijiltililit 	( ,J j'- 

h!'Ciil'h!liClIt 	Ailinittedly 	Elic 	requite- 

luCiuS uf SHCtiUii Ph-f' of,  (ir 1)is1oiii's 

it 	oi ii 	''ii enitipl Cd Wi tli in hiuciL' 

eases, (un isCi ho' the appt'il;itii did (0! 

vcry iiI)hii'oti'L:itCiy (lispiule hetui'c III that 

thiC iii'L't'si u y CUIISI'(jUCIUC (Ii !I011-C(itlU 

(! Setti(III 254 UI th(-, I)ispiitc 

Ii 	lt 	ClLSV 	1,51 ij'(• it 1i))l ICIL II10tL 

the iii'dci' Or (ri'ri)jjijitjoii 5'tlilI, ihu 

il!rI1 ((tjijj't, iii our i)l )iI)iu!I, has, tune. 

lore, i'iphtfy (H)tIIC tO the cutiel iisiu!i that 

thu's c eaSes die ordcr ui rCtrciiL 

lucitE 5V;iS had tORI Cumiset1uctitly it up-

held (Etc Awttu'tI u! tIle !,iihuuu' ('itut 

winch set iLNidC those ou'deis amitl govt 

ill P'Pr1Iit C relict. 	'fliest; 	appeals OIC 

d iii ssc'd. 	H iCIC wtttild be oite set ii! 

CoSts. ((oiusiuhi,l:td il'(i'iith i  ICC 5  

Cii at Ks. 5,000/-.'' 

'huts li'€iiu i if ic jilJU\'C SO id 

it k 	'I 'or di:i t i 	the I>rtcuituh don liii' 

Still I 	it i'iiiijcnt 	flitS 	(Iii 	EJectl sttU 

lied, 	I lie 	tCi'Iinllatiujt 	of SecvIce iN 

lilt/to void, itivid iii 	uld illoperitlivc 

Lhi:it (lie !)Cj'.SOjls whosc SerVICeS IHiVC 

been tu'i'tiuiia1cd, inirt lie ((coiled to Etc 

iit toe LiIitiOiI5 sCrs'ice. 

i. 	iIi;tsitint'lt 	OS we have aht'i'dv 

field thtt IhiC respolidelit hits titit liii- 

'(Will 	th,r 	citihit itti 	i'Ci(uflt,tft 	liii' 	i .. 
I HLIIIiL' 	di 	',ci'i'c 	td 	the 	f)dtLtiUIIL'r 

the uu'&lCi' ut tcflhltuittttui h(xlilbni 

,io k all i/li/lu y,ij! and 	heitci die Ii' 

il/Hi' (,,tiu't it ('OtHI)lCtCly III C!'i'(Jr wlicui 
it 	:ieecptctl 	the io'tlrr ul 	(cent jIiWuti 

arid (hirCCIed the P:iyItteit ol m'eti'cutri 

i!Ii:tit cuulih(ClusaIiolt 	is 	the only ic5! 

the petitbun11' is entitiril to 

liii uI'&iCi' of ,  (lie I liuttr t..(utu't, 1(1 00 

01 uituhu, is wit hitiut J1,11 	 111(1 	coil- 

tI':u'y to (lie I ;tw find (I own by the I Ii- 
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'Inst riiul 	Di1 i 	es 	Ac 	it] Jiei' 
Ciurt 

 

has ;iipit' jilrivliclioll In 
(ti ( 	WI 	si cii 	I ('I 	y 	('lit 111(0,5 	11 I( 

illeal ord'r for (lie purpose of,  givin 
relief,  to Ilic J)CtiLifll)ir ilteciji. Mr. lij-
vcdi SIll)fllIttc(( that ti: Ilialtep may l' 
Fri III lit led 	to t 	ic 	Li I tIll 	C 	it 

11 rp(ISe 	(ii 	(I it (nil iii it ir 	ii it 	un tint 
lv fleas  innk \Vai's. We do"of tliiiIc 
hat 	t u.s 	argillne'llf 	Callhe 	tu ii lot ii iii - 

I'd 	1IIIIMI1 I I ('1 	as 	11(1 	(0I i'i 	iii 	IS 	i tell 
tikcn in tile writitu sa{cfltc,it unit In' 
WlS 0('ttia ly cii It 	I 	in some oil ii 

this 	jwrjod a (I 	ii asn 	(1 
tile order T1Iisse( tInder LxI1iht 31) is 
07' i!ll(!it Void. 

'I. 	2or all I hen.; 	rt'aSojis I iii 	tide is 
nide L!t5 lute and ilie Award is set 
isitl. Wi:. ioi 	(hat lie (enmnhIla(on ol 

SCI'VICC oF t he 	pet;lioiici' IS (ii) tiiiti 
ViIi(l amid inoperative iI1(l a (lCCIIil';ttjni 
is macIc that, he Cun1jin,s to he in 5cr- 
\'iCC 	Wit Ii 	all 	COIlsequIciuti;tI 	l)CflCfit, 
ilitFllCi, 	nick Wttpc:s and fit Ittu' 	ht;iicf its,, 
if lilly. I IitW(V(i ', as lit: Award is to lii 
uuidc by the Li muir Court, W(' remit. the 

CISC tack to  IJW .L;i 1)0111' COII it to ma in 
an 	a ppiopiia Ii; Aw;i id in 	the lil it of 
the tnidiuis of' (Iis Ctiutrt. '(lime ivili In' 
lit tiitlt;i' ;is to Ciust;. 

(Cl)h() 	 Ride iliac' al)SohltC. 

1985 GLu. 0125 

J. P.  1)ESA!1 J. 

If;iI'ltiillii .I'Ill)flilli 	 .. . 

Vcisiis 

i 	ii t; of ,  (hi a 'at 	•. . 	R e1 it 	dci it 
CrinnnmJ ReVision Appt; tin No. 

Ii of ,  11)1(5 (Willi Crimjiiaj Rcvjsjoi 
A upt icatort No. 127 of' 11)85) 

(liiiJ Rrvk 	A(1tjt 1 i oil 	i,'11iit•t[ by hit' 
(trielutit acciist:iI i:tyli,,: to ':1 	ide tin' 1JI(ttl' 
u.totiy by 	!1"t:i,tt jnd1e, 	Ahizitt'tlat,u,,t 	ii 

(i,li ().L(i No. fl/It-I auth Cor ttitic:i 	I&cid(nil,t 
o:I Itt hi. 

lOfl 	fif 	(oru'ii JIl ion A 
I 	1 1 - S. (t (I) ( I)) 1111(1 	S. (I (1) 

- Scope a iii) ii PPliciLbility - (hoi-
st i1u(o of India - Art. I 66 - Cu-
Jarat Governmeijt Rules of Busi-
ness, 1)3-1 - dr. 13 a;''' 15 - 
111(110115 r&u'duip- the 	Bnsinss 

lIt' 	Ctuve.flfl)(.jlt 	isouied ii iider 
R. 15 of Ole Ctija Fm I; Govern in nut 
JItiIl(.s of, llLlSifl('55 - Instruction'; 4 
(1) (a) azu[ 7 	Sanctior br p11ose- 
(1I6011 	- 	Petifoiinr 	'f;iJ)i}1t111:t 
ka J; II was st;cving 	as Class 

Officer ni Saheti Tax DcpartnLrthil - 
1106t X()Itpr 1 'a ri[uha Pa Eel va s n 
i1 as 	1es ra 	J.iislti,eiflr - 

-- C11a,'1'e aseajitsi- the pet if' lers 
was that they dexflan(l'(1 illitg;il 
gr;i tif lea twit 'tl1 Oke ori'ival coin 

i1li flE and at Ohe instance of I he 
iue ;toner 	Jiabibtilla, 	J'chL,oner 
1 Ear1 bh1 aCCcJ)tem-1 I he said an count 

Sanction accorde(l in remspect of 
hot Ii I he J)(tittoiiers by 1In 	St.tt, 

St -net ion wits 
by 	1\'i r. Ch ndran-iiujjlj, Additional 
(ihtief Secretary, 	Fitit nce i)s'pa rt- 
III en t tIIL 1JCIII4 11 	(II 	(It' 	Cove ritot' 
0r (iiijart - Qimeslion wos whe-
liei' SILII(:tioIL (0 prosecute ' tile pcI i-

ill (OLCII 01 the tWtt illatiers 
%';, '4 levitt and valid? 

11:1(1 on lacts ((lIlt Mulction could 

he accoii(ud by die State GovenlIlluejIt 
oiuly and only t (IC 1"illanCe 	Mimiit er 
('(1111(1 	ict (iii 	I id in]] of 	tIme Sit Ic Guy- 
('i'IIII ('III 	iii' a crord I .i 	sa oct itt1 i 	(0 plo- 
Scclite 	liii; 	prtiI;ttttt'i' 	llahduuij]a 	Kil- 
)'inIi, it (hIass I ()Ilicer and that there 
\i'IS 	lit) 	I u;iutii;il 	On 	record 	to  
ihu:it the .l'itiit; Minj.stet' on behalf 
iii' 	lit; 	Suite 	Gcjvei'uirn11 L 	accorded 
s:i iii I ott 	oftt'r 	'1pliling his 	mind aitd 
SIll C Lit II I id ICC Was 1101 lcgal and valid 
,is 1C((nireu] by SCCt.iofl 6 (I) (h) of' the 

(11arris 2, :b, 1) 

So ho' as (bin petitioner JlIirflu]maj 
I'm tel 	(Sal(!s laX .1 flSJ)cctor) was dorm- 
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/37.1 	 Jajinrler 1ttni:ir v. Dcliii Adtiiijsiratjon 	 lath. 1. C, 
12. 	Pcy;tt(!Int' C. M. \. 177/01 misint' out 

ease No. 20/60 the total ii iembers are 
192. There are ten looms ill the society. It is 
adi rOtted by P. W. 1 that on an average 20 to 
25 workers vork on the 1oom, Three peons 
are employed Oil rerulitr hais such an 
iicLt)UiItiuit, attender attn ssvejn:r, lx. 1-t 
discloses thin they were paid monthly salaries. 
It crintitirts the list of iitt;mttbcr who were 
workiin since live years regi.ilarly and nieiiiben 
who are termed as weavimit' contraetnrs. It is 
further air tinted by P. W. I that there are 35 
piece rtFe svorkers. It is sigitificuit to note 
that P. W. 1 states that the society entrusts the 
work to expert mnenthers who in owk turn 
train umtskWcd wokmiien. 'Ihe skilted workmen 
who were entrusted with the work are called 
weavinu contracts and the work is beina done 
undej their Suj)eryiSion and thit. reimitliteration 

paid on piece late, hi view of We tact IlittI 
W the total ttnttbem- is 192 and tie required 

miemiheis i it a day is20 to 2h, the employment 
opportunity is restricted and all nemitbers 

Ii cannot work in the Sante day. Omice we see 
"1 1thiat the eiispb)ymnent Opportunity can be given 

'Thy the e(nitrae(immi \vorktnen, who are the 
skt1led wot 4 men and evittemtily ('icy employ 
niemiuirers who want to train themselves itt due 

U work of fht- utsit lx. P. 11 is the job register 
for the period 10-3-75 to 7-10-1979 and 

1.2 is 	c cttIi book if the )':tttoner- 
H society ii mwe 	be 	itVi tent of salaries to 
ft 	it ni- iteintan s and Inee, I ates to mitemmiliers, 

Ii. 	In otter respects the tatitreof die 
' 

	

	es dence iii this case is the Sante as itt the 
other ease reteri ci to above. I lence we are of 
he ppimnion that the svorking of these inenthnems 

in these societies I tough htr remuunerti ion 
would not titake them ettiployces of the 
societies. The view of 01c ltisUrtrit: Court in 
Ins reard iscIrreet nd biecew' tistnjss It: 
I tpcnls. No costs, 

Appeals dismissed. 

!90b LAn. '. C. 374 

AP 1904 Supreme Court 1805 

(Front : Delhi) 

D. A. DESA! AND D. P. MADON, LI, 

Civil Appeal No. 23h(i of 198,11, 1)/-27-9. 
190.1. 

Rajindem' Kumar Kitidra, Appellant v, Delhi 
Adjmniustrtju1 (hrough Secretuiy (Labouu) 
at id u titers, Respondents. 

A) Industrhd D6pte Act (14 of 1947), 
5dm. 2, Iteit 3 - D6ii*6J for iiii6coski ll tict - 
igLjssd cml)!oyee k eplmig 
ac.'oumut (Let1LIe book Uautteudcd - 
llisiproprtulion of cnip oye' money by C- 
WorLji., by u 	tmls dhu'ue !-o.ok - No 

ri icipIlon by Li 	ilssed eiitpluyee Au 
I )izmml.cd eiupioyce 6lim ju11ly 

ut imi,cm,mtJut. 

Wtmett it cheque book is issued to a holder 
of an account by the Hunk, there is no law 
which requues linn to keep his cle'que book 
in sale custody. I iC may keep it in any manner 
and if in (lie process sonic one Ilti.SUSeS the 
cheque and witltdrav,'s litommey ftomn the account 
of the holder, the hank wtti be able in disowit 
its hiublun, pieRttmtu riegligrimlce of the holdcr 
of the Lnccou tin. A inan ca ii keep 15 cheq Ui: 
h,k anywhere he likes and even it it is not ill 
sitE custody Ire nines so itt his own peril, That 
5 tnt tine CLIW here 1 lteaccni'•mtivmm i5 thin tine 

appellant ettipltyce kept his cheque book in 
Mlch Li mmtilnItvr as to he accessible to i'yone 
inteI that suite one unscrupulously reuovet.l 
the forms of clieqites from the citeniuc hook of 
the alllreIlLtmit aid used (ineit to withdraw 
nitniey lot I mutmu [Ire aPIWILHICS aCcount but 
fi omit tte Ciiiphoycr's account. Some one so 
ii ided to orge cheque and to wit hidruw 
tinimey hun sonic oh:", iIr'connmim ln,ty Use 
nyhnc ly's  n'Iteqcne book. In such a situation, 

the owiter of tine cheque book unless lie has 
' ticipated in mite conspiracy in aity flutnncI 

or biHihatimig withdrawal of the arimount 
.irio be attributed any ffli.sCcudc( for 

k cc pi ni his H ten ue book iii tatteuded or not in 
',nte custody. 1  held, of) hacts that in tIle 	[anti 
case (lit: iIp':itrtt iiniployee Was not guihy of 
ntiseomidet.. 	( Imras 0, 11) 
J I t/J 1I, I )J:t. 0.1/ N! \'i 
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SUPREME COURT OF INDIA 

/ 

29 

CA. s.70 of 196 (U.L.P. No. 1273 of 1984 by Industrial Court, Maljarashtra) 

Decided on 3-4-/986 

COR AM 

The Hon'ble Mr. Justice 0. Chinnappa Rcddy 

The Hon'blc Mr. Justice D.P. Macku 

SO. Chemical & Dyes Trading Employees' Union 	....4ppe!fant 

Versus 

S.G. Chemicals & Dyes Trading Limited and another ... 1csponden1.c 

(i) 
Constitution of India—Article 136—Party coming direct to Supreme 

Court 
for permission to ftc appeal from decision of 1.ahour Court ajleut first 

appealing to High Cornt—POSCrS of the Supreme Conrt--CirCuhiistanCCs taken 
into account and permission granted. 

ilelti that the Union has (Iirectly conic to Ihic Court in appeil against the 
said order of the Industrial Court without first ipproachiiig the I ugh Cotu I.  

under Article 226 or 227 of the ConstitutiOn for the purpose of challenging the 
said order. The powers of this Court under Article 136 are very wide hut as 
ciause( I) of that Article itself states, the grant ol' specul leave to appeal is in the 
discretion of the Court. Article 136 is, therefore, not designed to pet iii it dii cct 
access to this Court where other equally efficacious remedy is available and 
where the question is not of public importance. Today, when (lie dockets of,  

this Court arC over-crowded, itay-alniost choked, s'it h the flood, 'iF rather the 

avalanche, of work pouring into the Court, threatening to sweep awa the y  
present system of ad ministration of just ICC itSChf, the Court should he cxl remchv 

dant in exercising its discretion under Article 136. The reason 	at (he tated  

Ilir for not iit uppro;tehilig the flight Court to fCt the sittile uhet wa titit in 
view of theudgnicnt of learned Single Judge of the 1 ugh ('outt in fu!iara,iIitra 

Genera! Ka;ugar Union v. G/ar,c C n!aincrs Pr! Ltd. tiid ((not/icr (1983)   I Lab. 

L.J. 326, 	
f a writ petition were filed in the 11gb Court, it would certainly have 

been dismissed, forcing the employees through (lie Union to come to this 
Court in appeal against the order of 1-f igh Court. When we consider that here 
are eighty-four workmen who have been thrown out of employment at Can 
ill-afford the luxury of lighting from court to court and that some of the (hiiCS 

tionS arising in (lie case are of considerable importance both to the cut ploycrs 
and the employees, the reason given for directly coming to this Coot t must be 
hcld to be valid and this must be considered to be a fit case for this Court to 

exercise its discretion and grant Special Leave to Appeal. 	 0g,u a 

(ii) Factories Act—Section 2(m)__FactorY_MCflfli11g of— M anufaci uring milL 
and marketing unit operating from different promises, is it a "factory" (Yes). 

Held that the first thing to notice about clause (in) of section 2 of the 
Factories Act is that it defines a "factory" as meaning"any premises including 
the precincts tlircof" and it does not define it as meaning "any one premises 

i ncluding the prccincts thereof'', 	lJndrr I his definition, Ihctcfoi c, it. is not 



itehi that the evidence cle:uly establishes that time functions of time Church-
gate 1)vis;on and the Tromnbay factory were neither separate not independent 
but were so integrally connected as tm constitute the ('inuchigiic I)isismn and 
the ]roimih;my factory into one estahlisliimmema. 	tintil 196 tin ('ouiisniy had its 
v;iriou; depirtiimeuts, such I as pli:imiimacentcal sales, tlyes and clieiimcals, sales 
laboratory (\Vhicll is now in (lie 'Imsnihay tactomy), acctniiits, purchases, person-
nel and adunnstratmon and other deparinients housed in Lxpress Ituilding, 
Chumchaie, while its factory "as sit uate at Tardco. 	In 1965   the factory as also 
the laboratory \vCre slnfted to Irombay and in 1971 the Pimarmaeeutical Sales 
Division was shifted to \Vorhi. 	Iven after the ('oniparmy began carrying out its 
opera (tom at t liiee separate places, naincly, at Worl i ('hin chig.mtc a id Irombay, 
all the )i.iLii.i-e'. or raw mmm:mmemiahs required ror (lie 'l'iouihay factomy ssere uimde 
by time ('iminelmg:tle I),visiomi. 	The ('limmicligi1e  Division also looked after the 
mnai- keiing and s.tic ortie goods nenmniict mired and J)jocessed  at the Tromimbay 
Lietomy. 	Time staten ciii work of the ('oinpioiy, naimmely, prod iCLwise sales 
stitiStes, iniiuslrywise sales st;itistics, pmrtywin 	salt' 	slit elms, 	nmtntlmiy 	ales 
pihoiim,nmct' 	.t,iti-,tn 	iimk', l'o- t -a.t 	tititim , colh-iinimi himecam smiiist,c, 

tin I st antI img nit si ins and ot liii !AallsllsIical vom k, na- also done in the 
(_hmuiehig:mte Division. 	'I lie omdcis for processing of dyes and u'struetions in 
respect tlmereol' were issued from the (Tliurchgate Division to the Trombay 
1 aeiory. 	Ilic work of niakiug paynient of salaries, overtime, ConVeyance 
at howiimces, medical expenses, leave travel allowance, statutory deductions such 
as br provtdeum fund, income-tax, professional tax, etc., in respect of the 
workmen svorking at the Trombiy factory was also done in the Churchgate 
Division and i t , employee from time Clmlmrchmm!ate Division used to go to the 
Tromb:iy faclory on the last day ol each muon tim for actually inak ing payment of 
salnies etc. The work of purchasing statutory items, printing forms, etc., for 
the Troinh:iy factory and the Wm,mrhi Division \as also done by the Chureligate 
Division and time nmaiiitentnce of tmc Fxpress Ituildinri at (hmurciigate and of the 
KILVY at I roinh;my sas done by personnel in tIme Chtrrchiate Division. The 
Clnmrnhin:itc Divtsion ahu purchased Limn(ormns, rain Was and utmibreilas for time 
workmneim worknit' in the Trmniiimy Lien try in addition to the roikiiiemi \VoIking 
in the Express ituildimig. 	'I he sum vice, of time ssoi knmen n( -  Ikilmg in the Tioinhay 
factory wet c traimsiciahie and workmen were in fact transferred from thg 
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required that the industrial establishment must be situate ill any one premises 
only. In the modern industrial world it is 0! ten not possible for all processes 
which ultimately result in the liuished product to be carried out at one place 
and by reason of the coniptexity and tituiiber  Of such processes and the acute 
shortage or accomiiiitd,itittn in many cities, several ol these iroeesscs are often 
carried out in diIleicnt buildings situate at dilicreiti places. 	Further, in many 
cases these luiielious are ditrihutcd auIoiigst dil1ereit ilepaitiiieiits and divisions 
01 a factory and such departments a n d divisions are housed in diflcremit 
huihlin. i'lnit a factory can be housed in more than one buildings, is also 
lc:mi Iiiii 	i- ttii 'I of the liiituiit-. '\it. 	 mm,ii, !. 	I 11) 

liidi,striiI I)ispnles Act, 1947 	Stc(ioii 25-() - "I ndtrtahuig" uieaiiiilg 
ol 	Vord not ditiutd all ynllere I hotigh used in many seclinits 	It 	iII be taken in 
its oidiiia i-  ImIialling 	 (Para 16) 

Industrial Uisputes Act, 1947----ectinns 25-0 and 251'FA— One esta-
blislinierit meaning of-- Test to determine Niliere functions divided in various units, 
depart went s etc.  
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Trombay factory to the Churchgate Division. While the Union examined 
ciht witnesses. P.S. Raman, Executive (Administration) of ifc Company \sas 
thi' only witness examined by the Company. Raman has admittcd in his 
cvidrnce that the marketing and sales operations of the dyes processed at the 
Tromhay factory were done in the Churchgate Division, that. personnel from 
the Churchgate Division were sent to the Tronihay factory in connection with 
the technical matters relating to the factory, that the procurement of raw 
materials and the work of technical advice on processing and standard i7ation 
'f goods manufactured and processed at the Trombay factory as also the final 
marketing of the finished products of the Trombay factory were all done by 
the Churchgate Division. He has further aiim ttecl that the supply of stationery 
o the Trombay factory was largely done from the Churchgate Division and 
that the ultimate decisions with regard to the workload, assignment of job, etc. 
were taken by the top management of the Company at the Head 0111cc of tile 
Ctnlpaily in Express Building. 	Raman has also admitted that samples relat- 
ng to the products to be processed at the Trombay factory were received at the 
hurchgate Division and salary sheets in respcct.of workmen employed in the 
rornhay factory were prepared in the Churchgate Division and that all pre-

parationS in respect of disbursement of wages and salaries of the employees 
working in the Trombay factory were also done in the Churchgate Division. 
Riman'S evidence further shows that there were no accountants at the Trombay 
factory and all the work relating to the accounts of the Trombay factory was done 
at the Head 0ice and Raman himself had to go to Trombay sometimes in 
0flflCCtiOfl with the work of the factory. It is thus clear from tile evidence on 

the record that tile Trombay factory could never have functioned indcpcndcnJy 
without the Churchgate Division being there. A factory cannot produce or 
process goods unless raw materials required for that purpose are purchased. 
Equally, there cannot be a factory manufacturing or processing goods unless 
the goods so nlinllfactured or processed are marketed and sold. lhc one 
vithout the other is a practical impossibility. Similarly, no factory Can run 
unless salaries and other elliployment benefits are paid to the workmen nor can 
a factory function without the necessary accounting and statist cal dat ii hciig 
prepared. These are integral parts of the manufacturing activities of a factory. 
All these factors existed in the present case and there can be no doubt that the 
Trombay factory and the Churchgate Division cotist ituted one establishment. 
The tact that, according to the Company, a major part of the work of the 
Churchgate Division was that of marketing and selling the products of the 
Ranoli Factors heionging to Ambalal Sarabhai Fnterpriscs Limited is irrelevant. 
The Trombay factory could not have conveniently existed and functioned with 
out the Churchgate Division and the evidence shows a complete flout onal 
integrality between the Trombay factory and the Chiuchgatc Division of the 
Company. The total number of workmen employed at the relevant Ii no' in 
lie lronihav factory and the (ilIIlchgitt' I)ivisioii w;is one Iiiiiilicd 	iid lilty 
md, therefore, if the ('onipany wuitcd to close howl its (huiuhi'ate Division 
the section of" tile Industrial Disputes Act which applied was sect ion 25- () and 
not sect ion 25_ErA. 	 (Paras 17 & 18) 

(v) tiidiistrial Disputes Act, 1947—Sectinn 2-0 --One unit registered nuder 
Factories Act. other under Shops and Est ahuisli,utenls Act - -WJI('thcr they ran n't 
farm one cstaltl,chnwnt in view of delu,iit ion of ''Coniupiercial FslaHishnierit'' gi '!l 
n Sccion 2(4) of Bombay Shops ond Establishments Act— Held it can he one 
cstahiichrnent. 
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Held that according to the Industrial Court, this fact of registration under 3. 
two (Ilfierent Acts constituted the Trombay thctory and the Churchgate Divijon 
into two separate legal entities. It is as diflicult to lllow this contention of the 

	 4 Company as it is to understand the conclusion reached by the Industrial Court. 
Merely because registration is required to be obtained under a particular statute, 
it does not make the business or undertaking or industry 

SO registered a separate 
legal entity except where a regitsration of incorporation is obtained under the 

5. 
Companies Act. The Factories Act and the l3ombay Shops and Establishments 
Act are regulatory statutes and the registration under both these Act is 
compulsory I r providing certain benefits to the workmen enlployc(1 in the 
factory or the establishment, as the case may be. 	

Wara 19) 	 6  

Industrial I)iSpUIeS.ACt, 1947 As amended by Section 28 of Maharashira 
Act item 9 Schedule LV—Closure  of Establisbu]lent without following requiremnt 
of Section 25-0 constitutes an Unfair Labour Practice. 	 (Pant 23) 	

For 
Closure of establishittent svithout complying with S. 

25-0 of Industrial 

	

Disputes Act in August 1984—Appeah decided by Supreme Court in April 
1986, 	 For Retrenchment compensation paid while retrenchilig—Supreme Court holding 

employees eligible for full wages from date of terinination_Anegatjon that 
amount earned by employees while working elsewhere in the period should be 
set off—Court not agreed to it on the lilea of "Solatium for Shock". 

	

IkId that it was lastly submitted that several employees must have taken 
	 ,nent7,0 

	

up alternative employment during the intervening period hct\\ceti 
 the date of 

	sholth 
 the closure of the Churcligate t)iviion and the Closure of hearing of this Appeal and an 

inquiry, therefore, should be directed to be made into 	 under the the amounts received by recei 
them from such alternative employment so as to set oft the amounts so received 
against the back wages and future salary payable to them. 	it is difilcitlt to see 

 
why these eighty-four workmen should be put to further hat assnient for the 

	

wrongful at of the Company. it is possible that rather titan starve while 
	 Math 

	

awai Li ug the final decision on their complaint some of 
I hcst vorkiiien may 	. 	agttIItst iliL' have taken alternative citiploymetit. The period which has elapsed is, 
	 filed by the 

	

too short for the moneys received by such workmen front the alternative 
	 of Trade L 

	

employment taken by them to aggregate to any siyeable amount, and it would 
	 rashira Act 

	

be Itir to the workmen retain such amount by way of solatiutn for the 
	 part of the 

	

shock of having their services terminated, the anxiety and agony caused 
	 Settlement 

	

thereby, and the endeavours, perhaps often fruitless, to find alternative 
	' 	and the firs employment. 	

(Para 24) 	 short as LI 

	

'(viji) Solatjum for Shock—Ser%'jces of employees termitiateti illegal—They 
	 2 Ti 

earned something tiii the Court decided in their favour rallier thaii stiirve—Tjie 
	 Lou tied (he amount so caru'd not llowd to be set oil. 	 (Pant 24) 	 diary of An 

pharinaccut, 
i'al Maiiagei 

Cases Refeired .. 

	 and [)yes Ti  
Maharashtra General Kamgar Union v. Glass Containers Pvt. Ltd, 

	 itdeuiiiiì 
and another, 1983(1) L.L.J. 326. 

in thmn The AsocIlite(f 	Ce,tirjit 	Coitil)aJtics 	I .iiiiilctl, 	(htnitnissa 	(:ciitcnt 	 at Wiu ii, thi Wntk ui itikptii v. Their Win k mcii, I 9O( 1) Sc'. R. 7QI 	; i 	 and Sales!) (1) Lab. !.J. 497, 	
the Compai  
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Advocates 

For the Appellants 	
I )r. VS. Chit tie and Mrs. S. Ri machandrail, 

A dv ocat es. 

For the Respondents 	: Mr. Mahesh )thatt, Mr. PH. Parekh and 
Miss mdii Malliot ra, Advocates. 

IMN)R'I'ANT l'OINr 

To form one Establishment, it is not jiecessary that whole of the estahlis1i 
,ncnl should either he within the so/nc premises. or he regisered under the came Act. 
Closure of Establishment with followi'tg Section 29(0) is an Unfair Labour Practice 

under (lie Maharashtra Act. 

J U DGEMENT 

Madon, J. This is an appeal by Special Leave granted by this Court 

against the order of the Industrial Court 	
ni , Maliarasiltra, disissiug a COmPI11ilt 

filed by the Appellant Union under section 28 of the Maharashtra Recognition 

of Trade Union,
, and Prevention of Unfair Labour Practices Act, 1971 (Maha-

raslitra Act No. I of 1972) c
omplaining of an unfair labour practice on tile 

part of the First Respondent Company, namely, a failure to implement the 
Settlement dated February 1, 1979, entered i tito between the Appellant Union 
and the first Respondent Company. This Act will hereinafter be referred to in 

short as "the Maharashltra Act''. 

2. The First Respondent Company, S.G. Chcmicls and Dyes Trading 
Limited (hereinafter referred to as "the Company") is a wholly owned subsi

-

diary of Anibalal Sarabhai Enterprises Limited and carries on the business of 
pharmaceuticals, pigments and chemicals. Tile Second Respondent IS the Gene-
ral Manager (Mirkct ng) of the Company. The Appctliltlt inion. 5.6. ChemiCals 
amt Dyes lrading LniploYCeS Union (hercin:itct i den ed to as "the I 

niomi") is 

a trade Ufliofl 
rcgistCrC(l tinder the Trade U niobs Act, 1926 (Act No. 16 of 1926) 

representing the emploYeeS of I 
lie ('ompim ny. In 1984 the Company was opera-

hug 
in Bombay through three divisions, niiindly, the Pharni:tdemllicutlS Division 

at Worli, tIle Laliora tory and Dyes Division at 'Frombay it ml t he M anket i ng 

and Sales Division at Express Building, Cllurchgate. The Registered Office of 
the Company was also situate n the same place as the Marketing flivisiot., 
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!1tlfleIy, in lixpress Uiiilding. Ambalal Siirahiiai Enterprises Limited is also the 
owner of ii chemicals and (lycs factory culled S. 	('hciiiieul.s and )yes, Situate 
at lanoh ij Ihirodu District iii the States iii (i,iiit, 

BY a notice dated July 16, 1984,   given Il l Form XXIV- Il prescribed 
by Rule 82-A of' the hidii.sirial Disputes (ttoinliiiy) Rules, 19 .5 7, the ('oinpaiiy 
signing itself' as "SC (licuncak & Dyes fii&hng Liniitcd (Clicniiciils & Dyes 
Division)" intimated to the Secretary, Govci'nineii( of' Maliarashtra, industries 
and Lbou Department, i3omnbay, that in accordance with the p visioiis of 
sub-section (I) 0f section 25ITFA of the Indust ti:il l)isJ11cs Act, 1947 (Act 
No. Id oi 1947), it intended to close do\\'n "the UndcrtikingJ1istabIisliment/ 
Office of Chemicals & Dyes Division, located at Lxpress Iiuilding, 14 'Ii' Road, 
Chu rchgate, llonibay-400020, with eftect from 1 7th Sept ember 1 984'. ]it the 
said notice the mimminbci of' worknien on the roll was staled to be ninety, the 
name of "the Undertaking (and the iistahhislimmient proposed to be closed)" was 
given as "Chemicals & Dyes Division Office of 'SC Chemicals & Dyes Trading 
Limi ted''. Time 'Industry' was described iii (lie said notice as " Markctmmmg and. 
Sales operations of' Chemicals and Dyes". In the Statement of' ReaSons annexed 
to the said notice it was tatcd as follows 

"Ambalal Simm ahhai linterprises Ltd., have agreed to sell its business 
and Undertaking known as SC Chemicals and Dyes, situated at 
Ranch to MIs. indian Dyestulf Industries Ltd., Bombay, with eRect 
from 25-6-1984. Chemicals & Dyes Division of SC Chemicals and 
Dyes Trading Limited was rendering staB' and oilier services to SC 
Chemicals iid Dyes as also to their Marketing Companies who 
handled the sale of SC Chiemnicak & Dyes products. Indian Dyestull 
industries Lid., propose to hmamidle I lie future stile of SC Chemicals & 
Dyes products through their own disributiomi chmtLmincls, 	SC Chiemimi- 
cats & I )ycs and the rvl mrheting Cniltnm miies have i miforimmed uS that tile 
stat! services ffcred by us to I beam would no longer be required by 
them resulting in I here being no work for the stall' working at Ex1.ircss 
Fluilding office of' Chemicals & Djes i)isision of SC Chemicals and 
Dyes TFiLdIN11 Limited. 'hue Manugenieiit has, theefo 	otr 	r, 	er  
a ernati\'e hut to close down their office omeraions of Chemicals & 
Dyes situated 	at Fxpress Ifum ding, Id 'U' Road, Chtirehgaie, 
hoinbay 'I (it) 020." 

Copies or the said notice were sent to the ('onuinissionem' of' Labour, Maim- 
raslitra, the Deputy ('oulmnissioncr oh Labour, Malitiraslitra, and the Union. 	- 

BY if letter dated July 16, 1991, addressed to the Company, the Union 
raised a demrtimd not to terminate the services of the employees pursuant to time 
said notice dated July 16, 1984, The Company nonetheless closed down (lie 
said l)ivision at Chinrehigahe with effect !'mcnm Scptcn't-er 17, 1984. The Company 
detained (lilly SiX employees who, accoidimig to it, were to attend to the work 
consequent upon such closure. The Comnpa iy did 'lot pay to t lie eighty-tour 
employees whose services werc tei'nnnatcd any salary after Sepleniher 17, I 984. 
According to its Counter affidavit filed in reply to the Petition for Special Leave 
to Appeal, t lie Comnpumiy has, imowevem', offered to those eighty—four employees 
retm'eiieluucmit compensat 00 under sect ion 25F1F of' the Imidusiriat Disputes Act 
aggregatintu to Rs, 2?,02,670 amid eight y-two omit of' these cigli y-l'onr employees 
have accepied SLICh coma pensa lion aggregating to Rs, 22,00, 1 62, 
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5. The Union filed on Oct obe r i, 1984, before the Industrial Court Maliii 
riisbt ra, floinhay a ( oinp!a nt , bc up ( 'ouiiplii in (1.1111) No. 1273 of 1)81, tinder 
section 28 of,  the Maluarashtra Act read with Item 9 of Schedule IV thereto.] he 
contention of the Lliuon in the said Complaint was that the closure of* (he 
Chnrchgate Division was cont rat y to the proVIsions of 'section 25-0 of the indus-
trial Disputes Act, and therefore, the cii iiIOYecs continued to he in I lie service 
ol (he Compally notwithstanding the said hot ice ol' closiut e and were cut tiled to 
hill wages and all alluss'ances 	provided in tIm Settlenuent dated I'ehruiiuy I, 
1979, entered into between the Coinpuuy and the Union, winch were not paid 
to Jicni and, therefore, the Company had coiiinntted an unfair labour practice 
u'ner item i) ot Schedule IV to 111c M;uliiriTutri Act. 	Under sCction 26 of' 
lie M:ulianishtra Act, unfair labour practices mean any ol the practices listed 

iii Schedules 11, III and IV to the Maliiraslitra Act. 	Under section 27, no 
cinluloyer or trunle muon and no eniptoyu'i's are to t'nt1Iupe in any unfair labour 
tntt'tiet, 	Hndi'r section 211, wIno' inuy liciuutt linti rnpnpcth in or itt cittiIgutip in 
any tmnl'air labour practice, t hen any Ii ule union or any employee or any 
employer or any investigating Oflicer appointed under section 8 of the Malta-
rasbtra Act may, svi liii n ninety days of the occurrence of such sin lair labour 
practice, tile a complaint before the court competent to deaf with such 
coinpltitul. The competent court in the present case was the industrial Court. 
Schedule IV to the Maharasht ra Act lists what. would constitute ''General 
Unfair Labour Practices on the [art of employers". J tern No. 9 of Schedule IV 
is as follows 

9. Failure to implement award, sctilcncnt or agreement," 

It wits tho C(1SC (11 	lie Union flint the fl;'rIpitte nitniher of' worknteit eniuloyctl 
ul the tliicc I)ivisinns of,  die Conilually eAceedech nile hundred and, tlicrel'ore, 
for the purposes of the said section 25-0, it was the aggregate sircil)"Ill of (lie 
workineit of Ilic ('oinpatiy eiiiploycd iii all its three Divkion 	which was to be 
taken into account as there was limnciionatt integrality amongst all flue three 
Divisions, and, therefore, under seclinn 25.0 of the Industrial Disputes Act, the 
Company was bound to a pply to the appropriate Goverunieri t for prior pernns-
sion for such closure iii least ninety days hetiure tIm date on which smith elosuic 
was to become ctkcfivc. Accordimig to ille Iiiuion, as such prior ]uemnuission \sat; 
not applied for, i he closure of the Chiciti iculs and Dyes Divisiiji Office of the 
Company at Churchgatc was illegal and such closure, therefore, aniouritcd to 
an unfair labour practice as it amounted to it failure to implement the said 
Settlement dated February 1, 1979. On the examination of the evidence led 
before it, the Indust rid Court held 

¶ 	 . 	"There can he no doubt that pa it of the work done at the lieud 
office ill (luumrchit'ate was in coiiuicetiomj with or incidental to file 
'l'rouibiy factory iiid there does appear some tnnctionah integrality 
between the factory and the head otlice, but in my view, this fact is 
irrelevant in this complaint." 

4 

The reason why the Iuidnsfriul Court considered the iiunu:tionat integrality 
between the 'Irouuihiiy tiuctomy antI the ( tuuureti'iutc office Its irrutevuumif was ttiiut 
according to it before section 25-0 could apply, the riuniher of' worknucii 
employed in an industrial estabhistunent as defined by section 25-1, or the Indtis- 
trial I )ispnte.s Act shionhil not 	he less thiauu one tmuiiitlred mmd ttiit :nlnuittudty at 
to 	time 	mad the , 	of wii kmuicn 	it flue 	Ii oniluny hiuctory been one 
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lniudred or IIIOI
.
C. 	I'ie Iiidntiial ('nuit I tirthir IwId that the ( 'Iinichi.ate otiec 

was IlOt Ill tetitl pal lance a 1iiiit ol the tronituiy tacItly and the CoiniitiiY waS 

iiiit hiiniid 10 toikiw the p1 icetlnre presel bed liv sect til 2-O 	ni 	by 110 

stretch ol jilta nalinli could the Clnelig:ile )iViSiOIl he held to he 'uii under-

taking oiThn itidusirial cstahlislniient" wi1hn the incaiwig of Chapter V-B (it 

the linitistrial I)ispnles Act. 	The Iti&In.triitl ('otirt also held that 	the ticud 

Office of the ( oinpiiny located at ( '1140 cligitc was 1'ttverned by the Uoinbay 
Shops and Fstiil,lislnncnts Act, l9d14 (lloinh:iy Act No. 79 nt 19ffi) while the 

esialtli,Iiioent at Tritihiy was it factory 	is diIniid in the 	'intones Act, l'td 

(Act N 	it of 	11th), iii, tIleletni' these weii' iWO si1l'Iiie egnl entitisi t1oVi'l 

ned hy the prilvisi011s t IWO ndepeiideiit and selirale Acts. lot ther, ,iecor- 

ding to the Industrial ('onil assulililig 	eetioii 2-() wasattiacted, the viola- 

tion oh that section would not conslitlite au act ut tiiihiiir labour pi actices under 
item No. 9 el Schedule IV to the Maharaslitra Act. For reaching this eouiCit-

sion, he Industrial Court rehed Uphili the dceisiiii ul it leaiiicd Single Judge if 

the ltoinh:iy I ugh Court in AJu/inrns/itr(i Gciurnl /\lI1l,igir Uinoii V. Glass Cw,tai-

tiers i'll, Lu!. (liii! ino(/ur' iii which the learned Single Judge had held that 11011- 

eounphianct with any statutory provision such as sect ion 25FFA of the Indus-

trial Disputes Act cannot he regarded sal'iiilitie by the employer to 

iiiipleiiteiit ni award, sift lenient 	o ragreeiiieiit. 	'lie Iiidiisti iii Court coutse- 

qitently dismissed the said Complaint by its order dated Juhy 26, 195. 	It IS 

against the said order of tie Industrial Court that the present Appeal by 
Special Leave ranted by this Court huts heen tiled. 

6. The ljnion ins directly come to this Court ill appeal against tic said 

order of the IildLtstrial Court without lust t ppruiclIiiig tite I tigli Court under 

Article 226 or 227 o the ConsLitutioli br the purpose oh' challenging the said 
order. The powers of this Court under Article 136 are very wide bitt ',is clause 
(1) oh that Article itself states, tie grant ot special leave to lippeill is 40 the 

discretion of the Court. 	Article 136 is, thicretoe, not designed to permit direct 

access to his Court where oilier equally ellic:ieious remedy is available and 
where lie question is nut oh' public iniporlanee 	'l'udiy, when the doceLs of 

this Couit ire ovcr-er)wded, iit —aliiiost choked with the flood, or ratliet 

the avalanche, of work pouring into the Coui I, thircitenitig to sweet) away tie 

present system oh' adnniii'lratiuii ol justice ilselt, the Court should be extremely 
vigilant iii exercising its discretion under Article 136. The reason stated at the 
l3ar for not first aproaelnhig the I ugh Court to get the same relief was that in 
VieW ol (lie judL',nient of tile learned Sicigle Judge ot the I ugh Court i Ma/ia-

j'ils/it/'u Ge,iii'al Kaniar Union V. (i/ia Cv,itnintrs l'v/. lii!. and mint/icr (suprii) 

a writ petition were tiled in the I light Court, it would certainly have been 
(tisinissed, tnreilig the eitiphoyees tlirlughl the tJnion to cotlie to this Couut ill 

appeal ibaitist the order of (lie 1 high C'ouit. 	When we tonsidct that liete are 

eighty-tour voi l 4 incii who hive hceii thrown tnit of ciiililuiYttielit 	nid can ill- 

lloi d the luxury of tight ing troin cotirt to curt and that sonic oh 	lie quest (illS 

aasiiig iii die cisc ale of c&nsdcriihe inL'partui:ee hutli lu [lie cliiployers and the 

ciiipiuyces, the reason 	ive 	'or d;reeihy coiling to this Court iiiust he held to 

he valid and this niliSt he considered lii lea it case Ito tIns Cu ort to exeleise 

its itiscretinli and grant Special Leave to Appeal., 

- I. 	Turing lw to (lie nieiijsof tIns Appeal, tie first qucston which 

Clills to he considered is whieiliei section 2-() tt the tndnstriil l)isputes Act 

t953(1) L.L.J. 326. 

.1 

f 	4 
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. 	n 1'. I )nion v. S.C. Chemical & D.T.L. & nor. 
S.,-  . ..-..... 	- - - 

y 

hpplicd to the cloSure of the Churchgatc Oflcc, According to thAVIT.Ped  

CiISC VaN 	IVcIICI by sc.;tion 2540 while accoul 	to the, (nipany,- 

section 25FFA which aeplicd to the case. 	Ii uder section 2513FA(l , 1 pn .  

employer who intends to close down an undertaking is, to givc, at IC4 iXyj, 

days before the date on which the intended closure is to bccin j)cctyq, t-

no1c it the prescribed manner to the appR)p(iite Clovel- linlent sthfirigWrly, 
the eacons for the intendd closure of the undertaking. The proViso to the 
said sub-sect ion (I) provi(Ies that section 2511FA shall not apply inter (1/jo to 

"an undertaking in which (i) less than buy workmen are employed, or (ii) less 
than tilty workmen were employed on an average per wot kini) i te 
pi 	c dint twelvc month', 	lie othci C( lusioii Ii oiii the ipptic itio fl ( 	C)ti 

251'IA is irrelevant for the purpose of this Appeal. Thus, whcr& ah eihployer 
intends to close down an undertaking in which 50 workmen or more are 
employed, he is to give at least sixty days' not ice in the prescribed manner to 
the Government stating the reasons Or the intended closure or the undertaking 

and bnder scctiou 25F1'F(l), where an undertaking is closed (IOWII for ally reason 

whatsoever every woikiniiit who has hci'il ill ColitinUiiiisseFViCC br not less tliiii 
ont year in hint undertaking immediately before such closure, is to be entitled to 
notice and Compensation in accordance with the provisions Of section 25F as 
if the workman had been retrenched. 

8. Section 25-0 features in Chapter V-B of the Industrial hisputes Act. 
This Chapter was inserted in time Industrial l)isputcs Act by. the Industrial 
I)ispu(es (Amendment) Act, 1971 (Act No. 32 of 11)76), with e(1et from 
March 5, 19/6, and contailis sections 25K to 258. Section 25(0) as originally 
enacted was substituted by section 14 of the Industrial Disputes (Amendment) 
Act, 1982 (Ac No. 46 of 1982). Under section (2) of the Amendi'icnt Act, 
1982, th said Act was to come into force on such date as the Central Govern-
ment may, by nod hcation iii the Official Gazet(e, appomul. The Industrial 
Di'pntcs Act as also the Aiiiendnicnl Act, t982, were, lnrllicr amended by the 
liaimstriat Disputes (Amendment) Act, 19$) (Acm No. 49 of imy By section 7 

of the Amcndiiient Act, I 984, sub-section (2) or sectiOli I oc We Ameodme 
Act, 1981 was amended by inserting We words 'and djflcrent dales may 
appointed for diP'ercnt provirolis of this Act" nl'ter the wuids "by n tilcm 
in the Olficial Giieitc, appoint". Under section .1(2) of the Amcndmea Act. 

1984, the said AUL was to come WN,  lorce Hi such date as dle  Central Govesr 
mcnt may, by notihcttioii in the Olilcial Gtzctte, appoint, and diliercas 
may be apaointcd for cli ftercnt provisions of the said Act. By v1 aist v a 

Labour and Rehabilitation (t)epartnlcitt or I ,allonr) Notiheatt&m  

0505(I ) d mUd August Is, 1081 pi bhrl in tIn U iictt of' India, l  x to 

Part II, Seclioim 30), dated August Is, 1981, at page 2, the - whoe 	- 
Amendment Act, 1984, was brought into force with e2'ec 'soas P:as.... 
1984. By Ministry of L:ibomir and Rehabilitation (l)etsuLmCnt of La' 7 

NotihtitiOn No 	0 606(1) d mmcd Ant nsi 24 1984, fulhlished in 
of India Fxtraordinary, I' n t Ii Section 1(i) d tkc Ant usi 21 1984,  
several sections of the Amendment Act, 1982, including section 4 whcb -- 
stituted seCtion 2S-0 of' the liolmistrial lisintcs Act, were .n:g3 cOO 

on August 2, 1984, Sub-section (t ) of seem on 23-0 as MMKAW 2  ni- n . - 

follows : 	 - 	 - 

"25-(). Procc ore lot' closing down an undertaking :— 

(i) An employer who intends to close di ,wn an 
an industrnl esta[.dslmmucnt to which this Chapter applies sam-i. 
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prescribed manner, apply, for prior permission at least ninety days 
)etore the date on which tic. intended ClOsure is to become ell'ecttve, 
to lie appropriate Govcriiinuiit, staillig clearly the reasons for the 

uleiidcd closure Of the undertaking and it copy ui such application 

shall also be setved si nultancously on the repiecntutiVcS of' the 
woiknieii iii the preset lied inuti ncr 

Provided that nothing in this sub-section shall apply to an under-
taldn set up for the construction of buildings, bridges, roads, canals, 
dams or for other construction work." 

Under sub-section (2) of section 25-0, where an application for permission to 
close down an undertaking of an industrial establishment has been made, the 
appropriate Government is to make such eitquiry as it thinks lit and after giving 
a reasonable oppottunuty Of bcnig heard to the employer, the \VOikliIeII and the 
persons interested in such closure, it may, havi tig rega id to the gunuiiieness titid 
adequacy of the reas'its stated by the employer, the intresls Of the general 
public and all oilier relevant factors, by order and forreasons to be recorded 
iii writing, grant or refuse to grant such pernnssion and it copy of such order is 
to be Coin unicnlcd to I lie mu ploycr and the workmen. tinder sub-section (3), 
where the appropriate (,iovcrnnietit does not continunicate the order granting 
or refusing to grant purusSio11 to the employer w i tliiii a period of sixty days 
from the date on WhICh such application was made, the Pei SsOil applied for 

is to be deemed to have been graLited uii the CXp1 iation of the said period of 
sixty days. 'flie other sub-sections of' section 25-0 are not relevant except sub-
Sect oils (6) and (8) which are as lollows 

"(6) \Vlicre no application for permission under sub-section (1) is 
made within tIme period specilied timeremmi, or where the permission for 
closure has been refused, the closure of the umsdcrtik mug shall be 
deemed to be il legm I from the date ui closure and the \Vorkmnen shall 
be entitled to all lie henchts waler any law for the time being ill 
lorce us it the uudci taking hail not been closed down. 

(8) Where an undertaking is permitted to be closed down under 
ub-scct inn (i) or where permilissom ljt closure is deenmed to be 

t1it11Cd mmdci.  sub-section (.1), cvei.y wurkiiiimii who i employed ni 
dial uiidertiikiig inimncdiutLs' belome the date of itpplicatiull for 
perniissiomm under this section, shall be ent (ied to receive conmpcnsa—
lion which shall be equivalent to hIficen days' average py lou cvery 
completed year ui contniuOns scrviec or any part thereof in excess of 
SIX iou lis' 

Section 250) specifies tile industrial establishments to which Chapter V-H 
applies. Section 25.K(l) is as boilows 

"251C. itjmphicalioii of (1apter Vill  

(I) The provisions Of this Chapter shall apply to an industrial 
estabhishmnen t (not being an establish went of it seasonal character Or 

iii which work is t)ettotiticil only inuernnttctutiy) ill which not less 
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111IIIt one litttdrc'd \Vnrkincn \VeiC Citil)loye(l ott itii tiveriigc P&I 
working day lor I he prcccdi rig twelve lilonil ls.1 1  

1'lie \''i)F(i5 ''One Iiiiiuircll" WIO 	ibsi ii itch 	fIII tli(' words ''I lirc-c lirtirdicil' 	in 
h • i Oil , 1<. thy ,(C1il lii 12 til 	Ic Au IC I Id it tel t /\e1 , 1982 , 	\VliieIi section  WS alSO 

brought i no force on A rrgust 21, 1984.   Section 25L delines the expression 
"industrial establishment" for the purposes of Chapter V-Il and is iii 11U3 
follOWing I ruiis 

"25L. Deftii'iI ions ;— 

For the purposes of this Chapter :—

(a) 'industrial establishment' means : 

fl factory as deljuied in clause (ni) Of section 2 of,  the 
tac(orics Act, 1948 ; 

a mine as defined in clause (j) of sub-sectioii (I) of section 2 
of,  I lie M nes Act, 1952 or 

a plantation as defined in clause (1) of section 2 of the 
Plantations Labour Act, 1951 

(h) nofwithstin(li1f' 	iiiytlinig contained in sub—clause (ii) 	of 
clause (ii) of' sect ion 2 :---- 

in elation to any company in which not less than lilly-one 
per CcnL of tine paid-tip linre capital is field by the Central 
( ovcrrittieiit or 

ii relation to any corporation not being a Corporation 
referred to in sub-clause (i) of clause (a) of section 2 esta- 
bi sited by or tinder any law ii uadc by Parliament, 

- the Central Government shall be the appropriate Government." 

The definition given in section 25L is for the purposes of Chapter V-B only. 
In addition I hereto, a new clause, namely, dause (ka) Was inserted in Section 2 
of tine Intl ustrial Disputes Act to define the expression "industrial establish-
meat or u ndertakirug" by clause ((i) of sect iou 2 of the Amendment Act, 1982. 
The relevant provisions of the said clause (ka) are as follows 	 - 

ka) 'industrial estnhlislnnent or undertaking' means an establishment 
or undertaking iii winch arty industry is carried on 

Provided that where several activities are carried on in an 
estabhshmciut or underlaki ig and only one or some of such activities 
is or are an industry or industries, then,— 

(a) 	if any unit of such establislitent or undertaking Carrying oil any 
activity, being in industry, s severable lioni 	lie oIlier unit or 
tails 	d suet establuslinit- til or uuudertuikirig, such unit shall he 

deemed 10 he it separate industrial cstab!f,luninenl or undertaking; 
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(b) 	ir tic predorni mint act vi ty or each of the predominant activities 
carried oii in such est:iblisliiiienl or Undetaking or any unit there- 
(I 	is nil industry and the other aelivity or cacti of'  the oilier 
ictivitces ciiriied on in such estahlisliiiieiit or utiderlaking or unit 

thereof is not severable lroni anil is, for the pilipose of cai'fyiUf 
on, or aiding the carrying on of, such predonniaii activity or 
activities, 	tic entire cstablishiniciit or undcrtakmg or, as 
tic case buy he, unit thereof shall be deemed to be an 
iditsirial es(ahlisluiciit or tiiidcrtakiiig''. 

Clause (b) of section 2 of the Amendment Net 1981 also inserted a new clause, 
iuinicly, clause (cc) defining the teriii "elouie'. 	The said clause (cc) is us 

lollow', 

"(cc) 'closure, rleans the permanent closing down of a place of 
ciii ploynieii 1 or tat II icreof' 

Clauses (h) and (d) of sect ion 2 of the Amendment Act, 1982,   were brought into 
force on August 21, 1081 Clause (j) of secdun 2 or the md ustriuil Disputes 
Act delines the tern) ''industry" as follows 

"(j) 'industry' means any biisiiicss, trade, uiidertaking, nianufacitire 
or calling of employers and includes any caibug, Service, employment, 
handicraft, or industrial occupatIon or avocation of workmen". 

Ity clause (c) or section 2 of the Ainendiuiit Act, 1082, the defliution of 
'industry given ni clause (j) of sect oil 2 of lie industrial Disputes Act was 

substituted. 	Clause (e) ui Slucti)ii 2 or the Anieiidnieit Act, 1982,   does not 
however, 

 
aPPCilr 10 have been brought into force yet and in any e"ent was not 

in force when t he Conlpauiy rave tie notice Of closure as also svlicn it closed 
(O\Vii its Cluicligate Divison. 	it IS therefore, ulliueeessiry to reproduce the 
iluhiiition it 	iiiiluslry" as substituted fly the Aineidutcuf Act, 1982. 

9. 	At the date when the Company gave the notice of closure, iiamely, on 

	

July 16, 1984, the section ni force was section 25-0, as origiiithly enacted by 	 Lit 
die Inilustrial Disputes (Anicidnieni) Act, 1976, 	In liii case of the State of  
tsiuiliarusfifia the origiiil section 250 was substituted by a new section by the 

	

lndustii:tl Disputes (Muihuiruslfra AnienLtnient) Oidiiiuiee, 1981 (isIaharshtri 	 ft 

	

Ui di nine' No, 16 of I 981), which Ordiii,inee wits repealed by thic Indisirial 	 UI 
Dishiutes (M;harashitra Amendment) Act, 1981 (Muiliirasfitma Act No, 3 or 1)82), 	The said Act came 	to fruc with reirospeetive effect ott October 2/, 
l)JJI, namely, I lie date of lie Illoinul';iin oh 	the said ()iduiuincc. 	Ifotli the 	- 
said Oiduimmce and lie said Act hind received tie assent of tie Piesiihcnt, 	It 
was, thiciefore, section 2540 as in  force in thin State of Mahmuitshtia wInch wa 
uipplicuihhc whicn 111c Cimnpuniy gave the notice otel:,urc. 	It is 	however, 	 i,C unnecessary to set out (tic 	4vsios of mt tier the uRinal section 25-0 or of 
that section asaliphi('ih)le in  the Slate of Ml,uasfmtia for undci' bout of,  thieni 
the Provkions for giving a notice seeking pernhission of the tOVC!'li1i1Cnt for the 
intended closure at least iiinety days before the date Oil which the intended 
ctomi e was to heeorite effective unid the cOliseihlienecs of 	lot oblairtuig such 
prior pemmIlisslu were ilie saitie as ni section 250 as substituted by the Amend- 
ment Act, I 982. 	What is, however, imiateriui i s  tInt at the time or thie giving of 
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the notice of closure, section 25(k) required noi lcss than threc hundred work-
men to be emploYed ill in IfldLISIiitLl cslahlishment; The said M aharashtra Act 

of 1982 which replaced the said Oi di lianCe had inserted a new sub-section (I A) 
in section 25(k) of the Industrial Disputes Act 	The said sub-section (IA) was 

OS tollOsvs'. 

"(IA) Without prejudice to the provisions of sub-section (1). (lie 
appr( priate Government may, from I me to time, by noti heation 
in the Otlicial Gazelle, apply the provisions of section 210 and 
section 25(0 in so far as it relates to contravention of sub-section (1) 
or (2) of section 25-0, also to an industrial cstahhishment (not being) 

an eslahlisliinenl of,  a sc;iiiIial clitirititer or iii which work is 

perlortied only inteiniltently) in which such nwnhcr of WtI hinen, 
which may lie less than I hree hundred hut not less than one hundred, 
as may lie spccilicd in the iiotiiiclitii)ll, w(."re employed on an nvcrnge 

pCI working day Fr (lie precedii twelve months". 

Nc, notification under Be  said sub-sect ion 0 A) which would apply the Company 

has been brought to the notice of this ('ort, 	liven nssnniing that tlicrc WAS no 

such li(ttihCittiOIi, by theAnuendinent Act, 19H2, with clftet from. Aulfuist 21, 
1984, (lie requirement of not less than three luindrcd workmen was substituted 
by a requirement of not less than one hundred workmen. Thus, at the dale of 

cIoslFC, vIii4.11 is the untiteritil date For (lie purposes ni this Appeal, section 25(k) 

aoucndeit by Ow 	Aiociiiliiteol Act, I)h', was 	iii 01cc volit wa, 	t,tdiclult to 

the Company along viili section 21() its sibstilutcil by 	lie Auienduulenl Act, 

1982. 	Ilie ptiitics have as, goic to hull on the lootiiig thai 	lie rcquiencnt 

under section 25(k) was "not of less tItan one litindred workmen". 

IlL 

tO. The Trombay factory of (lie Company carries on the work of mann-
facluring and processing dyes. It is not disputed uhitit the 'Fromhay factoiy is 
an industry within the uncanilig of thu term as delincd in clause lj) of section 2 
of (lie Industrial Disputes Act. It is also not disputed that the Trombay factory 
is a factory as detited by clause (ni) of section 2 of the lactories Act and is, 
therefore, an indust i'ial estabtishnient within the meaning of that expression as 
defined in section 25L of the Industrial Dispntcs Act. What WaS, however, dis-
piitil WItS that the Trutinhity Itiututly is ii ititlnslril esttihtiulnicnl to which 
('IlIqiter V-it applies because at no tine did it enipldly one hundred workmen. 

it 	was also disputed that the Ctiurchgtelc Division or the Corn pany was an 

undertaking of' an indtistriuil estabtisliioenl imitisniticli at the Chiniclipate Division 

WS 
not a factory within (tic meaning of clansc (ii) of the Jactories Act. The 

Com'npany's contentions in that bchtift lound Favour w4h the Industrial Court. 

II . it is not possible to accept the above conclusions reached by the 
Industrial Court. ('boise ii) of' section 2 of the Factories Act, 1948, delines the 

uaa 	"l'Luc t OfV'' as (oh lows 

"(iii) 'betuly' means any prelulises incindoig the precincts therco....... 

(i) whereon tell or niore workers Im,  vurkiiitt, or wore wo kig on 

imtiy day OF the ii ctculin', twelve nn,nthis, and in any purl of which 
a malullhlcluriuig process is heiiig carried on with (lie aid of,  

power, or is ordinarily so carried till, or 
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any part thereof 	
111haetUfb proceSS is being carried o. The expressio0 
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is  debited in clause çk) 

of' seCliOfl 2 of the FactorieS 
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proceSS' 	Lill 
procesS for— 

"(k) 

j,Liiig, altcri11, re;ntifi0 	
0,1aniett0g i111ftiiig, p0cktng, otiug, 

	

ctcaIo1i, 	
ea Ic 0ig Up, dcn101i 	ug, ut otherwise ticat- 

or 	
lapttih any article or substance 

	iiJi a viW 
to 

ifS use, 

/', till I .tJ ,  1)11, 11j Very UI' disp0SaJ us' 

puinP'1i' oil, water, 
5eWIgc 

or anY other ibsttIlCC, Or 

	

Gil) generatiuul 
11 ,15 t 	thuug or 

1 ,tiintm0Ig 1iower, or 

0po0g typeS for priiiti'i' printing by letter presS, jthogtaPhY 

phtotogr  avOId ul other 	
lar Pt UCC or book ,, di11g ; or 

	

(iihi 	tiE 

construct ng, reconsti'O'1 n 	......... 

	

retknlg ut sit P5 r vessc1 	
or 

pres
CrVi0 or storing any article in cold storage." (tiiflphUStS supplied) 

Ti itis, 
the dill'cI'eutt processes set oun subCla115c (i) 

Of clause (k) of sectiOfl 2 
t i 

must he tth a VLCW to the Use, sate traitlituFt, delivery or dispO5l of the articIC 

	

liL 	Ut ed 
or subS auices fl  

no 	ible for all pro- 

place  
	'diii,1seirct   

	
a' s 

ja
ttni,it(t 
 
c 	

d i 	

p 
nrial world it is ofte 	c redOut 	t o n

i

e 

13. 	inthe mode 	 ise piodet to be 	 eS ud the 
eofj the th 	 )llchprOCeSS 

cesses hjci ultinatelY 	
n 	

i 	d 	m 
	I OCCSSeS are 

	

eohex 	 o the 
O1' of' t 	 S 	ev 	

ther,aid by 	&i 	
toniii ilny etc, 	utplce5. 	Fui 

	

a dilierc 
	

annd 

	

hlecutacute situ Ia 	 hihdiitP 
ohten Carried 	 aredisirihiied 
manY eases these functtO) 

 

\V h ic 
also 
oh' Si 
('ha I 

Pt'' P 
in lH 

set 
as Si 
10 it 
s In 1 
part 

hislo 
Coii 
i/ui 
di) II 

ut Iii 
Liii 
('act 
I ic I 
(lie 
Oil 

the 
Sub 
hull 
oil 
In r 

P UI 
see 
wa 
ill 

Of 
ret 



1)6() S.(. (hci ical & J).'l'.11. liiduii v. 'k(. Chemical & D.i'L At nor. 	43 

(liViSions of a factory and such departments and (hViSiOilS are housed in clifferciit 
iiilitiiigs. 	that a factory call be In used 	iii IiiOrC than OOC building is also 

clear froill section 4 of,  the I'actoi'ues Act which provideS as lolhaws'. 

"4, 	Power to declare dhlf4ri'mit de ait muienis to be se arate f ci des or two 
or moore Iactoiics to be a snglc factory 

	

The State Govcrminicmd may, of) au 	lpj)liC(itiOui made iii this helnilf by 
an occupier, d reel, by an order in writing, that for all or any of the 
purposes of this'Act dit'fcrcmit depart inculs or branches of a factory of 
the occupier specified in the application shall be triiiIcd as separate 
factories or lint two or more factories oF the occnpn'r specified in the 

application shall he treated as a single factory. 

I 'I. 	Section 251, is not the only section iii the I iidustriul Disputes Act in 
which (lie expression "industrial estahl ustunent" is defined. This expression is 
also defined in the Explaiiation to section 25A in terms identical with clause (a) 
or Section 25L. While the dcfiiiioui given in section 25L is for the purposes of 
Chapter V-li, the detuu( ion given in the lxplaiiiutiomi to section 25A is for the 

J)rirposcs of sections 25A, 25C, 251) and 25 IL. U ider section 25(2, ii a workman 
in an industHal cstthlislimettt has been laid oil, subject to the other conditions 
set out in that section being satisfied, such workman is entitled to conipcnsaliOfl 
as specified in that section. 	tinder sect tin 2514 no COTilpCiisatiOI) iS 10 be paid 

in a workman who has been laid or inter olin "It' such laying-oil is due to a 

strike or slowing down or productiofl on the part of' the WOt Linen in another 
part of the estahhishiuient", this particular povusion being eoiituiicd in clause 
(iii) olseetioti 251L, 	The meaning or the expresioii "another lilt of the estab- 
lishnieitt" occurring iii clause (iii) of section 2.51 fell to be interpreted by this 
('ouu, l in The /1 ssoeiateJ Ceinci: I C'ompiinu'.v 1.10? ril, CluiII)OS.c(( Cuiii en t Works, 

Jhiinkpwii V. T/ii'ir Vorknien,'2  The Facts of that ease were that die appellant 
eoiiipany owned a Fact ory wli cli WS Sit nate in the S tale of itihar. it also owned 

a niCstonc ctLlarry  which was situate about a mile and a half from the factory. 
Lncstone being the priicipal raw material l'or the nan ut'acture of cement, the 
lictory depended exclusively for the supply or hinestouc on the said quarry. On 

behalf' or the labourers ill the limestone quarry certain demands were nmade on 
the managcnlent of' the coin pany but as they were rejected the labourers Went 
on strike ;and on account of be uinu-supply of Ii niestouie clue to the strike, the 
management had to close clown cem'taimi sections of the tactory and to lay-otl 

the workers not required during the period or closure or the Sections concerned, 

Subsequently, af'ter the dispute between I lie ninnaenicnt and I lie workers or we 

limestone quarry was settled and the strike came to an end, a demand was uiiade 
on behalf or the workers or the factory who had been laid-off during the strike_ 
for payment of lay-off compcnsatjon under section 25C of the I ndustrialDis- 

aseof putes Act but he management refused (he demand relying ocu   
sCctn)m'm 25E. The I ndustri:tl iribunul took flue view that the limestone quarry 
was not girt or (lie establishinemil or (lie ceuuieut factom y and that the wom kmncmi 

in tl'ie factory were not disentilled to liy-oil COmnpL'nsuti0ti by reison of clause 
(iii) of section 25E1he company's appeal was allowed by this Court. On beliiml I 
or the workmen Pie hxptanatinn to section ?SA was relied upOn. Wuh 
reference to the said lLxpiunntion, this Count said (at pa',cs  

2, 	i960(i) S.C.R. 701 
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"The Explanation only gives the meaning of the exprcssiwi 'industrial 
estahh)lnneIit' Cor cetaiii sect oto; of the Act ; it does not puiport to 
lay down any test as to what Coii.st;l ules one 'estabh;slttiient 	Lettus 
take, for exaniple, a factory winch has diflereid 	imrineniilt 
ittiitilnctuiing processes tue cnrrie.tI out wtlt the lULl of 	iut,r.ltali 
departiticiut, ii it eiuupluys ten or inure vorkiiuen, ifa Fabidtyvcttiu 
the meaning of cI. (ni) of section 2 of the Factories Acti1948l SOnS 
the entire factory where 1,000 workmen may be ci k'bd. iU'he 
Explanation merely states that an undertaking of . the 'itt(til at 
factory as defined iii ci. (ni) of' section 2 of the Factories Act, 1948, is 
an industrial establishment, it has no bearing on the question if in 
the example taken, the factory as it whole or cacti department thereof 
should be treated as one est;ihhishinen 1. That qnestion iiiitt be 
dete,niincd on oilier considerations, because the Explanation does 
not deal with the question of' One establishututent. 	in ur view., the 
true SCope and ellect of the IXilaiiati0ti is that it explains what cate--
guries, factory, tunic or plauitatiuii, come within time umeanitig of the 
expression 'industrial esiahl;shinient' ; it does Ilot deal with the 
question as to what constitutes one estabiushineni and lays down ito 
tc5fs for determining (IntL (fitestiOit." 

IS. Section 25-() applies to the closure of ''aim ttiideitakiiig of an industrial 
establishuiiient' and not to the closure of' "aili industrial establmslintent''. Section 
25L, however, defines only the expression "i id ustrial estahlislinment" and not the 
expression "an undertaking of an industrial estabhisiimetii''. It also does not 
define the term "undertaking''. Section 25 L does not require that ''81) under-
taking of an industrial establishment should also be an ''industrial establish-
ment" or that It should he luca ted in the same premises as the ''industrial 
establishnietit''. 	The term ''niudertak ing" tlioulm it occurs in several sections 
of' the Industrial Disputes Act, as or inst itiec, Sections 25FF, 25FFA and 2511F1", 
is not (Iefined anywhere in the Act. Fiven lime new clause (ha) which was inserted 
in section 2 by the Amendment Act, 19K2, defines tile expression "industrial 
esfahhishmnment or undertaking" 11)LI not the term "undertaking" 	j.'IieIior. 	It 
would ;iipe;mr from the opening words ol ciiu:e (kit), nnimcly, "itidustii;il ciith-
hhislmiiient or nmidcrtaking' means Liii est;ihlisfitnent or undertaking iii winch any 
industry is carried out'', I Itu the feint ''undertaking' in dial deliiiith it a)plies to 
iii indust iii! inilerf;iLnig. 	It would tlnis appear that tile words ''undertaking'' 

wherever it occurs in the Industrial Disputes Act, unless a specific meaning is 
given 	to that term by that particular proviioi, is to he LutiLlerstood in its ordi- 
italy ineutting and sense. 	The feint ''ttiiderilitig" 	f' in section 25FFl" 
tell 'or interpretation by, this Court ni AI(Iniie(',,,cJ,t of llindusii,, Slit'! Limited 
v. The U'orkn,en and olIit','s, hi that case, this Court held (at page 310) 

'"ftc word nnderta king as used in see. 25F1 F seems to us to have been 
used in its ordinary sense cuimutitig thereby any work, enterprise, 
project or business itndertakiig. 	It is not intended to cover the entire 
industry or busm ness of' the ciii phoycr as was suggested on behalf of the 
respotident. Lven closure or stoppage of' it part of' the business or 
activities of t lie employer wonid seen iii law to be coveted hy this sub-
section, The 'tue ,tiun his nidecd to he decided ott the fets of cacti 
Cisc." 

3, 	073(3) S.C.R. 303, 

1••'" 
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The above passage was cited with approval and reiterated in J!'orlc,,,c;: oft/ic 
Strall ,  Poord 1 ! i'uifacfiirjnu,' Cmt tpa!u' I mi iii I v i I/s Stra i' /toaii I i I ann/a Iiiri/i 
(onipini' !.Inhile(I,1  

16. 	II is thus Clear that the word 'undertaking" in the expression ''an 
undertaking of :in industrial establishment" in scdtion 25-0 means an under-
taking in its ordi ary incatun amid sense as defined by this Court in Be case of 
iiwdtisum Stecl Lim!t(d. (sum pra) I ni uiidcrt aki ng iii its ordinary meaning and 
sense is a part or an industrial establishment so that both taken together consti-
tute one establishment, section 25-0 would a pply to the closure of' the ti iidcitik 
irig provided the coiiditiuii laid tlowii in SUction 2511 is fnitiiled. 	The tests to 
determinc what coiistit ut es one establish mnent were laid down by this Court in 
Associated Cement Con/pa//v's Case. (supra) I lie relevant passage is as follows 

"What thcn is 'one establishment' in the ordinary industrial or busi-
ness sense ? The question of unity or oneiiess presents difliculties 
when the industrial cslahhshdicnt COnSiSts of,  parts, nmiitS, dcpiirtnicnts, 
branches etc. 5it, is strictly unitary in the S(flsC ol havingone location 
and one unit only, there is libk didicitlly 	ii saving that it is one 
establishment. 	Where, however, (tic i clustrial undem taking has parts, 
hrr uches, departments, units etc. wit Ii difl'rcnt ocations, rear or ilk-
(ant, the question arises whu1 tests should he apphed for determining 
what constitutes one establishment'. Several tests were rcferrcd to in 
the course of arguments before us, such as geographical proximity, 
unity of ownership, management and control, unity of eniploynieni 
and conditions of service, hinclional integrality, tcncra1 unity of' 
purpose etc. - it is, perha ps, impossible to lay down any one test as an 
tbsoltmte invariable test for all u.ases. The real purpose of these tests 
is to linil out the true relimth.ui hctwecn the parts, btinclies, units etc. 
ti in their true relation they constitute one integrated whole, we say 
that the estalihisliunent is one 	if on the contrary they do not consti- 
tuft one integrated whole, each unit is then a separate unit. 	I low ille 
relation between the tin its will be judged nrist depend on I lie facts 
proved, having regard to the. sclicnie amid ohpcct or the statute winch 
gives the right or mnieniptoyincnt conipemisimlinli mind nlso prescrihus 

ulisquitljtjcmitnuit tlmrrl'or. 
	Hois ill one cite the unity ut' iiW'utClSluil'u, 

itininigcnmniit 	onl ijntmid 11lay he 111c inIl uu mlmnt list 	in tmnuutlicrctmsc 
t'tinctioiial integrality or general unity may be the important test ; and 
in sOil another case, the importnit test may be Be unity of 
eumupiciymciut. Indeed, iii a haute imnniiwr or cases several tests may fall 
for cuii',iul.i'mtioim itt tIme silink,  Ilmile,'' 

These tests have been accepted and appl ed by this Con rt in d iticrcn t cases, for 
instance, in Small /,m'hia lfiI/oiiner.v As.ro/a/io,m (i/hi 0/hors v, ('oi/)i/'a('re District 
ieile It orlers 	(J,iwn riiid oih,'rs, 	W(w(c/it un//i /l/i//i Co. ltd. v. Their 
I t'or/c,,uen" and I t'ork,flu'// (/ the Stroiv Board AIa,miu/actmir,,ic Conmpaim y I_timid V. 
Itt/s Straiv Board i Io,nifacturnig Conipany 1 mi/ted (sum pm i). In 11"esfern liulia 

4, 	1975 S.LJ, It S 

.5, 	1952(1) Lab. L.J 223 (S.C.) 

6, 	1961(3) SX.R 5(1)  (b,(',), 
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Able/i ('n,nI/n!ly's (Ose (tipu) the ('tuill held u the hicis ilmi there win lone- 

tR)lIai tniefjahty titd l ti terdcPe 	iir or colnioutlilY 
or 	iIIUIICIiIi ctittOl 	itil 

ijanagenleilt of tile sales ollice and the ltcWFY inthe appeilaul eomptitY and 

that the two 	
st be considered part of one and the sallie unit of mu 	

udusti al pro- 

diLetion. In the 
Snail liwird jtiw,uiiCtsiriltg CuuijniIlV'S Case (supra) the Court 

held (at iie 7 13): 

"The mOSt important aspect in this parLicular case relating 10 closUre, 

in our opi jnOil, 
is whether one untt has such Cornponental relation 

that closing of one 11111Sf Icitti it) the closing of the other or the one 

eatiliol retsotiidY cit WitlItOIt thetither. 	
ltiiictti)liLti iiitCI atity will 

assume an added Sigili tieatiCC in a ease of closure of a branch or 

17. 	What 110W tails to be asccttaiiied is whether the 
01 tal(01g ol tile 

ConlpailY, iiailieiy, tile (hureiigate i)ivisioil, itirnIed pai I ui the 
	ndustriai 

eStahliSIlillellt of'the C0tl1t)tllY, iiaiiicly, theiionihiy factory 
	SO as (0 C0115t1 

tote the Trombay factory and the Chiireligate l)iviStuLl 
01W establishlil1ei. 	II 

they did and tile total strength of (lie ss orkinen employed in the 
ctiuichg1W 

I )iviSiOn and at the IfOlOhay lactOi'y WaS one hundred 
01 more, then secti011 

25(0) would applY. II they do not, then the cet ion which would apply would he 
seCti011 25FFA. This is a questiOn Ot tact to be ascertained Ii urn tile evidence 

led before the Industrial Court. At the relevant 0 ole the number of employees 

ii the Worii Division w as 110, in the (liurch1gatC Division was 90 and in the 

ii iiiihay I)ivi,ion Was (it), itggrc thug it ut1 	I') 2(ih 	I lie Wtirh Divisiondoes 

not tail for consideration inthis appeal because the eVidClICe iLl (hue 
	C0i1 case IS  

hued 10 the 1roriibay  factory alld tile Cliurcilgate l)iViSiOfl and does not refer to 

the Worh Division except in passing; The evidence ctcai ly estahhshes that thi 
I Linction5 of tile Cliureitgate Division iiid the Troiiibay factory Were neither 

i 
separate nor Ill 'epetiderit but were SO ntegrally connected as to constitute the  

Chttrrcii,atc DiviSiOn 
arid the TromhaY factory into one estabhislitnCllt. 	

Until 

1965 (lie CoritpaLly had its VRrtOU deparirncltth, such its pltarlfliceutiL4tl sales, 

dyes and chm eicals sales, laboratory (which 	
now in the 'l'roinlbaY factory), 

aceonnu, purciiises persorniel and adniiiiistrution and oilicr departiiiLritS housed 

in 	 131.1ildilig, Citt
irciigLte, while its luctoly was situate at 'lardeo. 	

In 

1965 the factory as also tile laboratory were stnfted to 'ironibay and in 1971 the 

Phiar!11lceutiCat Sates Divisioll was stilted to Woi Ii. 	
1,'.vcii after tile CorlipaLY 

began 	carrying out its tiperation lIt tllree sepaiatc places, ui,uticly, at Won1, 

ClinrchigIte aid Troruilay, nib tic ptichtis ,  of raw nualeritils Icquired for the 

I'uoinbity factory were made by the Cllorciugilte Division. 'lIre Cliurclugut 
the goods manufactured 

Division also looked after the niarketing and sales of  

and processed It the TroiiibiYiaet)rY 	
'lie siiitiStLCiil WiH k of 

 the Company, 

nialilelY, irod1e[SC sales statistics, indusirywise sales statistics, purtywise sales 

slatisties, noon LIlly sales pertorinan 	
statistics, sales forecast statistics, coilec- 

11011 
lorecast statistics, sales outstanding statistics and Oilier statistical work, 

was also done in the  CtiurehgIte Divisi011. 
'l'tieorders for processing of dyes 

and instructiofli in respect thercol were issued from the Churchgate DiviSio'l to 
the Tot inbay, factory. The work of making payileilt or salaries, overtime, Coil-

veyanee altowalceS, medical expenses, leave travel allowance, statillory deduc
-

tions SuCh as for provident hind, tcOnie-tlX, 1iroiessiulial tax, etc., in respect 
as also done in the Church-

ot the workmen working at the Troinbay factory w 
gate flivisioil and an crnployec fruni tile Chiiirciigate Division used to go to the 
Trombay factory on the baI day of each nlOiItIi ror actually iivakiiig payment of 
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tIre "al"ries etc.  The work of' purciiasjr 	statutory iems, printing forms, etc., far the honihay tiitory and tire Worh I ) IVisiorr was also (]one  by the Church-jiite Division and (lie Ina I 
n ten'l lice of the I:xprcss itnrlrli,ig at Chrircirgaic and of 

lie factory at l'ronrbay was (lone by personnel in the Churchgjle Division. The 
Clrtirciigatc Division also purchased rnrdfornis, rain coats 

and umbrellas for (lie 
workmen working in the Tromhiy faCtory in add it on to t he workmen work' 
in tire bxprcss Iluildirip 	Tine services nt the SYol Lmcn Working in (lie 'Ironibay radon were transferable and workinen were in fact lransfcrrc(l from the 
'From hay factory to the Churchgate Division. 

18. While the Union eXnhined cigti t Wit ncsses P.S. R all-lan, Fxccit(jvc 
(Adnhinistra(ion) of the Company was the only \vitnics cxanni,ied by the Corn-parry. Rarria l

l has admitted in his evidence 111:0 the miirkc(in)1' and sales opera-tions of the dyes processed at lire Trombay lirciory were (]one 
in die Clurnrchgate 

i)vision, that Personnel from the Churcirgate Division were sent to the Tronibay 
factory in Connection with the technical nrialters relating to the factory, that 
flue piocurenicrit of raw materials and (lie work of tecinuctl 

advice on processing and Staad;urdrvitiffll of goodsnttihicliiued and 
processed  at the l'ronnhay fact-my as also tire linirl !inarkctirt1' of lie finished products of the Trombay factory 

Were all (lone by the Chnrchgatc Division, I ft has further admitted that the Supply 
of stationery to One Tronihay factory was largely (lone from 11, 

e Church- 
gate Division anti that the ultimate decisions with regard to the workload, assignrnt'nt of IOu, etc. were taken to die toll 	lnIipcIlreuit of the ('utitpany at lie lead 0111cc of the Company in iixp155 Ilrniidinp. Riuman has also .idmi(tcd 
that samples relating to (lie product to he processed at he Ti irnhtuy factory 
were received a the ('Iunreli'rutc Divisiin and snuiniy shcct iii respect of 

Wet k- nun cinpfoyeul in I lie Iromhty factory were prepared in the ('hurnrchpate l)ivi-
urn and that nIl pu cptirations in respect of (hishrirsenicnt of wages and salaries 

of' tine employees working in the Tn'onihrny factory were also (inure in the ('liurelt. 
gate Division Rrnrnanr's cvinfenree t'nirlhrt'r shnw tfiat there were nr 

	act'ounitrinrts 
at the 'lrorntray factory arid all the work relating to the riccounits of the 'i'ronrihriy 
factory was(lone at the I lead Office and Rarii:in hrinrseif had to to go Tionibay 
Sonictinnes in connection with [lie work or (tic factory. it is thus clear from the 
evidence on the record that the Trombay factory could never have functioned mdc- 
pendcnitiy without the Cluircirgate Division being there. A factory Cnnninot produce 
or process goods u ñ less raw. materials req in red for that Impose are purchased. 
Equally, (here cannot lie a factory rnianllfactrrriiip processing goods unless the 
goods so manufactured Or processed are marketed and sold. The one without the other rs 

a practical impossihility. Similarly, no factory can run unless salaries 
and other em ployrnent henic Ii t.s are paid to the workmen nor can a fact ory runc-
Won Withoint the niCCcssary accounting and stat isticrul data being prepared, 'l'hnt'sc 
nun' integral pnrrtrn or the riiniiril'ai:trprjpig Activities of' 	factory, 	All tlrcsc tnclrirs i'skted Iii the prcscnt ciise nitid t here crrrr he 	

a 

mo don ht Ifiat tire Trornhay factory 
aiid the Chruncligate Division Consti tinted one estahlishni.11t The fact 
ding to the Compa ny, a major part of the work 	

that, accor- 
of tIre Cli urchgate Division was 

that of marketing and selling the products of fc Ra rrofi factory belonging to 
Ariibalal Sarabfiai tinuterprises Lim ted is irrelevant. The Trorn hay factory con Id 
riot brave conveniently cxisrcd and funictroired witfnonnt the ('hiurchipatc 

I)ivisi00 arid the cvideni cc slrows a coriiplc(e Functional integiality between tIre Tronibtry 
Lncnary and tire Chrnrch;'ate l)ivisioni of' nbc ('onirpanly Thi total number of 
woi krocni ertrpfoyenf at lie relevant t uric itt the Trarrihay factory and t lie Church-
gate Division was (rune hu rid ned a rid Fifty a nd, drerciore, if he Conipany wantcd 
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to close dowiits Churclugate l)ivisiouu, the section or the Industrial DisputeS Act 

which apphcd was section 25-0 aiud not section 2 5-IFA. 

19. The next contentiOn raised on behalf of the Company was that the 
Trontbay factory was registered nndcr the Factories Act while the Chuteligate 
Division was registered asa eoiniiiercial establishment under the Bombay Shops 
and lstablishiuuents Act and, therefore, they could not be treated as one. Accor-
ding to ihe hiudnstriiI Court, this fact Of repistrallnli tuliLlel' two dilfetent Acts 
constituted the 'Frouithay kictory and the ('htnchi,Lutcl)iViSiOtt into two septLitlC 
legal entities. it is as dillicult to follow this couutent out of the ('ompitity as it 
is to understand the conclusion reached by the I idusti al Court. Merely because 
registration is required to he ohtiitiieU under it patticular statute, it does not 
make the business or undertaking or industry so registered a separate legal 

entity except where it registration Or ntcorporatioii is obtained under the 

Corn p' nies Act. The Fact ones Act and the Ito iii bay Si ops and Lstabhi shrnents 
Act are regulatory stat rites and the registration under both these Acts is 
compulsory For providing certain bcnehts to the workineit employed in the 

factory or the estahhishiiieuut, as thiecase nay lie. 	What was, however, relied 

11011 WaS the delnittioti or "c ominercial establishment given in clause to of 

Scctii)il 2 of the Bombay Shops and Lstabhslunlent Act. The said clause (4) is as 

follows 

"(4) 'Commercial establishment' means an establishment which 
carries on, uity business, trade or prolcessioll (Jr any wüi k in conilcC-
tion with, or incidental or ancillary to, any business, trade or proles-
snot and includes estuhiishunuetit of any legal pt'liCt1tt0lr, medtuh 
l)ractitiUuer, architect, engineer, acconUultallt, tax consUltiuit or any 

other technical or prulcssonal consultant and iLISO includes It society 

registered under the Sneicties Registration Act, 1860, and i
t  charitable 

ot oilier trust, whether regisicued or tint, wInch carries on whether tot' 
purlinses of gain or not, any business, trade or proi'cssiott or WiLl L itt 

connect ion with or incidoltal or ancillary thereto but does not iiueliide 

ci Joe(oi ', s/to/i, rvsuleuiiu/ lw/i'!, ies/oniiLiu/, in/lUg liuiivi', I/ten/i C or 

other p/inc 0/ juh!ii (ullnsi'nle/i! Ut' tii(tilOiittilCli(. 
(lutupluusiu 	uu1)1'IItd.) 

Cltiuie (9) ul scclitui 2 or the said Act dciinc. "i'aeioiy" 115 ltIttltlulP 'lillY  P fc- 

tniscs vlutcli is a factory within the meaning of clause (in) O f section 2 of the 

FacliriL's Act, 1)48, or which is olecnieol ii In' it i',ictt'ry tunic FSL'ctioti 85 ol' the 

'Iii' 	lelittit tot 	ill 	'' 	iiiiiiiiI 	,snilIir,Inii'ii 	iii 	cliii 	i' ('I) 	it 

siCti)ii •_' cft'nly shows 	lint it iontinIcnil etthhisltiiiiLl l, ole ui 	lie CiiiCkiitlC 

of 'c'taiilisinncrit". 	"Ntahhishuuutcuil" is se t:iratcly dcliuicd it clause (8) Of  

sect iOn 2 as lot lows 

"(8) lttblishunient' nicails a sling, commercial establishment, rest-

deuttial hotel, rcaumnnt, eating house, theatre, or other place of'  

public annusenicnt or euitcrtluiiflleqt to which this Act applies and 

inchtolessoiu:hi oilier csiluhhisltunt'nt 	as liC State (inveroutictit ttliy, by 

uitilicitiotu in the Ohlicial (hutelte, dccl ire to lie at eu,luhih:,htttletut lot' 

the purposes of this Act''. 

It wil I he noticed that the word "factory" does not occur in tile definition of 
"e,titiuhi:,ltumucui" while it luetoy is csprcssiy cL:liurled from die olehituitioli oh' 

'cmmnutuucfcilil esltiiuhisiutuui'tit'', hue rcuunmt is iuluytmus, 'Ihucte the t,ChituI'tttU 

Chapteus in 	the ltimniiiiy Sholiu, 	tid lfsiihhisInuiciut Act whuteit 	iiuvles lot' 

various matters such as otcuui ig anti closing hunts, dully and weekly hiouts of 

p,.. 
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Act 	 work, interval for i'est, lioIidiiYs in a wed :tCin 

or cstal,lishiiicfh such aS Shops and 	OIllIieLIaI1 cs bli11I,i 	i1tIil&i 

anand

the
ho els and restaurants and catiiig hou:.es 	

tlicati'cs or fflltr IIIkk 	
ittth1 

hgitL 	
aniuscineilt 01 	iit 	i)111C111. 	tindci' section 7t I) or 11* s dAcL1ic 

of every CSIiIIh.II Octit is to Scull to he I ispector of 	tIu 11 	ChflLlfl 	r1  

statcniCiit in Ii prescribed loon 	ogel hci with the prescribed Fci 

t 	
various pnrtiaii 	

iialnuiiip "the etejtI \' of 	lie esii 	ishnint, 	.., 	'hth'Iicr 

li, IIC 	
t is a shop. co1i11e11 Cstih1111111Ld, rcsidcnt 	idtcI 	àftttrant,tuuil 

as 	t 	
hone, thc'atri' Iii 0111Cr place 01 piubtic uIilii5Cl1i(iit or eii1citriuitiLt , Utvc' ciPt 

o FMIch Stwenimil. and the ices the I iipector 	ii satisijiat 1 
1 

4ut ui3uri'cCiiuCS 

scausc 
not 	

of the staftnie\t, IS tor 	iStcf 	he csiiblis 
l 	

lifllCtut in the Register of Jiiuhlili 

as 
legal 	

nents. 	The loriii nt the Rc',istcr ol 	.. 5iiiidishfliCiilS is glvet 1  in 	Form C 

Cr the 	 " 	
to the MiliirIi lit Ii SlIi)Iis'iIiil l5iIihhhiiieu1t5 RUICS, 1961 	made 

PP 	' 

iilIL'IitS 	
uiu 	section 	 h' 	Slot' 	F 	itilistutiici ts Act. 	'Ibis t oi iii 

\Us is 	
shows that,  the l&cnstcr is ulisited 	iii 	IV ' par ts. 	l'iiil I coiu.sists of 	shot)' 

ii tbe- 	
Part II consists of, cOi1llncrC1t 	

; Piiit III consisiS ol rCSidCiitiltt 

relied 	
11üll 	Part IV couiil5 (L restaurants hull eating houses 	and Part V COnSiStS 

(4) ol 	
of theatres and oilier 1iIIieCS oh public hililtiSCIlleull or CuitcrthiIIiuilCilt. 

Factories Act 
as 	

20. A factory as dIiiicd in clause (m) of section 2 Of the  

is 
excluded troiii the detiiiituoul of 'conllnerciiul cstuhIislinucuit' contamed in 

hCh 

	

	
cliiitse (4) of' scetion 2 oL the Uounlsuy Shops and Establishniclits At, and is not 

mentioned in the list of esiahi ish 
-OUCC- 	

ments set out in the debnition ol' "cstablsh- 

proics- 	
mcnt" 

 given in clause (5) of section 2 of the said Act because various matters 

u1cdie.ut 	
in respect ol' which provision is uiiadc sunder tile said Act are also provided for 

or 	
in the Factories Act. There is, however, not hing to picvciit the State (ioVcln- 

ociC1y 	

incuit from declaring, under the h:ittcr )art of clause (5) 01 section 2, a "l'actory" 

I 	I 	'uhb 	
to he a n cstahl ishrnnt ftr the purposeS or the F3ombay Shops and Establish- 

I I tier br 	
jnenti' Act, 

wink in 	 21. 	Uuidcu' section 4 oF lie ionihiy Shop 	
Act, s and EstibtislimCntS  

include 	
certain provisions of'that Act set out to Schedule 11 to the said Act are not to 

!i'a(rC yr 	
apply to the establishments, employees and other persons mentioned inthe sad 

Schedule. Fit rt tier, 1111(1 cr sect on 4, the State Govern ment 'has the power, by 

1pled) 	' 	notitication published in the 011icial Gai.ette, to add to, omit or alter any of 
the entries iii Schedule !. Several of thin entries set out in Schedule II shOw 

anV ire- 
t' the - 

a ninuher of' industrial estal,)lishunlcn(s, using that cprcssioul in its ordinary 

5 of the 	' 	
cnsc, are covered by the term ' cstahhishuiicnt such as, ice and ice-fruit nuanu- 

cc (4) of 	
I'icluring estabi ishments (Entry 24) ; any estabi ishmei t wherci n a manufacturing 

c:ilegories 	
process dehned in clause (hç) of section 2 or the Factories Act is carried on 

(5)
(Entry 34) ; dat nianul'aeturinfl est iihlishnients (Entry 46) 	

csiabhishnicnts 

I 	
commonlY known as gcnt'ritt engin('Criiltt works wliciein the niuunuuluctuui ing pro- 
cess i; carried on with the aid nt power (Entiy 54) such cstahhislmnieuits mann- 

iii, resu- 	
facturiulg bricks as opel earlier than 5.31) am. (Entry 96) ; c',tahtishimcflt of 

i place OF 	 Jayetos Chenuieils, Niushik Road, l)coiahi. Nasluik (Entiy lfl(,) ; Itintechi Laluorato- 

l iplies and 	
ries, Purina (Nuitiy 16th) empl(iyees In Messrs. Manganese Ote (luudii) I.td., Na)- 

t may, by 	
pur (Entry 153) employees in tanneries and heather manuuthuctol y (Entry 1S7) 

liulent For 

	

	 U AC Limited C 111(0 Ulienue is P1 istics md I ihies I Ji isiuim Pmcmise$ 	Anuk 

Chembur, l3ounbay-400074 (Enti y 208) : h1oir mills in Greater I3omhay (Entry 

c 1  niitiOul of 	1 	220) 	
arid Tromhiy Tlicrniih Power .Stalion Construction Project, U nit 5, ot' 

.c bit liii of' 	
the Tuba. Power Company I Rh.. Ilu:niibiy (En(ry 243). 	

It may be mentioned 

e 	scp.urate 	
that while the hihorutoi'y ot' Pie ( cuuip;Iny was located in the Express Itnihding 

ivds t'or 	
bcbore 'it was 51111 ted to the Trounbay huuctouy, it was iegistercd under the 

is liar of 	
Uomhay Shops and Estahbustimuucuits Act and not under the Factoi cs Act, 



1IIL I 
cln 
i Iill 

1li• 
aga i 

Li" 
W IL 

i rig 
tak 

to 
hay 
C LILt 

the 
hie 
the i 
the 
ti.t L 

Ci ill 

Wilt 
of I 
COil 

CO II 

\V) 

in 4 
adj 
cami 
S u I 

I 

50 
ALL INDIA SRVICIS LAW JUU 

The error made by the Industrial Court was in 
considering that.aI1 

ertktI1g of an industria' establtsllilteltt should itself be an industrial esta-
blishinetit, that is, a iaettii'y its delitted in clause (ni) of seelioii 2 of the FactorIes 

Act. 	
l'his suppOSiti° is not e0rtect for, its ititeady pointed out, there is no 

rcquirenCfh ewitatuell in the industrial Disputcs Act that an 
un dertaking of ati 

industrial establi51fit should also be an industrial establishment. 

rfltc last COl1tCtl 	00 
the merits wlch was raised on behait of the 

ContpallY Was that Ilii1ui 	
tIlL (onlJ)aiiy niij'ht hove ucted in coUttU\Cl01°fl of the 

provisions of sect 	t 	
2 -U the itidusti oh I )ishtute5 Act, it noue the less 	

otihd 

not 	
to a failure to iiupheilicltt the Setthi:iiiellt dated Icbrtiiiiy 1, 1979, 

ctttCrl liii) between the (,tiiijWllY and tIlL 	I liIl t0l thietefoic, 	the act of 

siiig down tIe ('hIte i)iV oil WaS 1101 an unlitir lahout p aetice under 
c l 
scctiOli 25 of the Mahiarashitra Act read with Item No. 

9 of Schedule IV to tite 

said Act. I'htis cOnleiltiOfl too louiid layout with the industrial Court. ior teach-
ing the conchllSiOfl that the closing down of the Churehgate Division was not an 

act ol unlair habouF pi'aetiee oil the pail or the Coinlnlily, the lndtisti ial Court 
a learned Single .htidge of the Uoubay I ugh Court in 

ichicd upon the (IceislUli or' 

 

the cuc ui A1a/Uill/1t0t (lli 
Oil l\(ll?ilili Union V. (,luss ( nujintiS i'ti. Lu,. and

wthei 
(supra). The rcteVtt pt;sage a that judgment isas follows (al page 33 i): 

. 	is dfficult to accept the 5uhmiSSiOIl made on behalf of the Union 
It 	 any statutorY proviSiulls uchi its S. 25-FIA 

that non-Coni phiattee with  
must be regtl id(d as failure by the cnll)hUyCr to i mphcnicnt an award, 
settlenlent or agecillent. The position mightl be dilli et in relation 
to certailt statu tot y provisionS which are declared to bold the held 

nth replaced by specilic pioVisiuliS applicable to certain 5pcciulc 
u  undertakings. For example, the M odd Stand ag Oiders may govern 

a particulat employer and his worhoten till repulsed or substituted by 

eeriihied StahL1 IL' Ordeis 	pccialIy fitnied lot that 	nipinyer and 

approved ill the nialiflel provided under the statute or the tules. 'hhuis 
\VOtil&h not iiiiply that piOVli0n5 such as those eOlitaille(l iii S. 25FFA 
or 25-FFF of the hidustrlttl I )ispllitCS Act eail lie held or deemed 

to be a part of the cuniract of eiiiplOYiilClit ut every citiployee. 	Any 

such iitterprctat011 would be stretclii'ig the lailguafe of ituti 9 to an 

cteflt which is not justitied by the laitguttge theteot ' . 

It 
is 

not possible to accept as correct the view taken in the said case. Ii is an 

implied cotid ition or every agreement, i iictudinL' a settlemcnt, that the parties 

thtet eto \ilt act in cotilOttltitY with the law. Such a provision is not required 
tO 

be expresslY stated in any contract. I I' the services of a workmen are tel minated 

jut violatj 	
of any of the provisionS of die tnLlustrial Disputes Act, such terini

- 

nation is unl:lwfLlt and inebeetive and the workman would ordi tarily be entitled 

o reilhStLLte 	
and paynicilt of lull back wagen in the present case, there was 

a SetticmL0t arrived at between the Company and the U nion under which certain 

wage were to he paid by the ConlpiillY (I) 
its workiflell. The Company failed to pay 

such \vigeS front September 18, l9b, to the eighity-iollr woihuiefl whose set vices 
Were terminated oii the groullLl that it had closed down its Chmut eligate Division. 
As already held, I lie cIoiilg rlusvn oh Ibm Chmurehigate Division was illegal as it 
was in contraVelitiUll of the prOvisiotuS of sect jolt 25-0 of the Industrial Disputes 
Act U ndcr sub-secliOn (6) ut sect iou 25-0, where no application lot pernnsSiOfl 
urider subsectiOl (I) of SectiOn 25-0 is niade, the closure of the titidet taking is 
to be ubeered to be ihhel'ah front tbc date of the closure and the workmen are to 
be entitled to all tIme benctIts under any law for die dine beiitp iii lorce, as ii 1h6 
udurtaUflt had not been closed down. The eighty-foUr work.tntti were, tLtetc- 
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fore, in law entitled to rcccivc from 	i'pti.'iithcr I t 1 981, oiiwnIs their salary 
and all oilier l)enehls PaYnhIC to tliemii wider the Setilenirni dated February 1, 
1979. AS not having been paid to Illcm, there was a limilmire on the part ot 
the Coinpamiy to iiiplenicni I lie said Scitlement mmd conieqimently the Company 
was guilty of the unfair labour practice •SpLciticd in Iteni 9 of Schedule IV to the 
Maharashtra Act, and the Unipn wa justitied iii filing the Complaint under 
section 28 of the Maharaslitra Act (i)i11Juhii ning of such ni lair labour practice. 

? i, 	It. was lastly submit ted that several eniployces unit have taken tip 
alternative employment during I he intervening period between tie date cii the 
closure of file Clutirchijyitc I)ivision and thin Iieirig oF this Appeal and tin 

(pry, therefore, should be directed to he made into lime anmoiunls I ccivcd by 
them from such alternative employment so as to set oIl the amounts smi received 
against the back wages and future s:ihuiy payable to them. 	R is (lilhicult to we 
why these eighty-tour workmen should be put to further harrasiment for the 
wrongful act of the Company. It is possible Ihia I rather titan starve while await-
ing the final dccision on their Complaint some ol' these workmen may have 
taken ttlteniaiive eniployiucnt. The permit svtnclilias elapsed is, however, too 
short for the mnouleys received by such 1volkillell 	hoill tIme uittei'mmut ye employ- 
imicimi taken by Itmemim to mggi'i.gate to any NI/clihic,  anmounit, and it would he lair 
to let the workmen, retain such anlount by way oLsohutinmn for the shock oh' 
having their services terminated, the anxiety and agony caused, thereby and the 
endeavours, pei'hips otterm fruitless, to find alternative employment. 

20 It was also submitted that most of the workmen have already accepted 
the retrenchineni Con'lpcIiSatioil ollered by the ('onipiilmy and canimot I1CCVC 'nIl 
hack wages or Future salary lint it the amnomi itt of such compensation received by 
them is adjusted. Learned Counsel For the Union has vet y tiiihmirc'coimccdcd that 
he workmen cannot retaili the ret remicliiiicnt conipemisalion andalso claim Intl 

back wages as also future salary in full and that ttie amount or ctrcncfimcnt 
compensation received by the workmen should tie adjusted agaiimst mite hack 
sVimgrs and future salary. 	There would be nisdithicmihiy iii nljimitmimp tIme aniommnt - 
of,  mack wages against the amount cit retrenchincul compensation received by (lie 
concerned workmen but if Ihercalter there is stilt any balance of rctreimclmmemm 
CoiIih)Citsatiou remaiumng to be adjusted, ii would be too harsh to direct that such 
workmen 31oumld continue in service and work For the Company without recciv 
ing any salary until the balance of the retrenchment compeimsuticin staiid Fully 
midustcd ; and, therefore, so far as future salary is concerned, only a part of it 
can be directed to be adjusted agai mn;t the balance or the ret reneti went Coinpemi-
Sation, provided there is any such balance left a iter setting oft the luick wages. 

26. Jo the result, this Appeal must succeed and is allowed and tic order 
dated July 26, 1985, passed by time lottustrial Court, Mahinrashitra, flonibay, 
ulisinissing the Couuplaimu (U LP) No. 1273 of 1984 tiled by the Appellant Union 
against the Respondents is set aside and the said (2omplti it is allowed mind it i; 
declared that the closure or the Churchgame t)mvision of S,G. Chemicals and 
Dyes Tradaug Limited was illegal and the workmen whose services were tcrini 
muted on account of such illegal closure coot ummued nnd are cont milling, in the 
cmniboynsemmt it the Comqwy on and rumn S epte iii her I 8, I 9114, a mid are emit fled 
to receive 1'rom the Company their Imihi salary and all om her bcmmelits under the 
Set temeut dated February 1, 1979, entered into between t lie Con pa ny and I. tic 
Appellant lJmuiorm, From September 18, 1984. until today and theri'at'tcr rcjumluirly 
miimml their services are lawfully termnimitimed umccorditig to low. 	It' tiny wimm kmmmmi 
whose services were purported to he term tinted by time elosi mig down of the 
Churcbgate Division of the Company has gceived retrcmiciiujcnt comupeimsat ion 

..''''., •: ..:;',J,, 	'.'..".''...'''. '''.'. 	': 	 . . 	. :''• 	 . 	''': 	 '':':' 	 .. ..;:. k..'' ' ';''''. •:. 
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lield 

from the Company, (lie ailtOtilil ol' back WIICS will be set  of laga ijist such ret 	 'emploYc; 

reiicliiiient coinpeilsat ufl and it alter such SCtt IIII oil any ha imtce of retrench- 	 any pet s'i 

ment compe StUiofl 
sti Il remains, it will be adjusted by deducting twenty per- 	 with the 

ditfereni 
cent from the periodic salary payable to SLICII wot knirin.  

C0111IL- CIC11  

27. The Respondent Company will pay to the appellant Union the costs 	
ork ihia 

of this Appeal, 	
iteccsai v 
will be. 

Or estilili 
COI1S1 lULl e 

St.]l'ItEN1F C01,110' OF INDIA 	
of thiee 
COliSLtCUeii 

CA. No. 80/ of 1976 etc. (W.A. 288/1970) 	 l ife work 

Decided on 21)-4- I V36 	
add t tot. 
s:t id that I 

(O 	
itt 111 ill 

ttAi\l 	
' 

- 	. 	 col n 	e iccti 

T ile tioii'hle Mr. Justice V. Uulukrislnla Eradi 

The I loii'ble Mr. Justie Muriri Moliin 1)utt 	 C. 

Regiunil I Director ES I., Mad 'as 	
—Appelliitit 	 Coses ni 

Versus 

South hid in Flour Mills Ltd. 	
Respondei1 	

1. 

E.S.I. Act, 9'd —Section 2 (9) ' Iinployee' who is—Whether caseal labour 	 2. 

are em ii loyces within I he Act—il ciii yes. 

3. 
Ilelil, section 3iJ(4) and section 	.12(1) 	clearly envisage the 	cisc 01 

casual eiiiphyces. 	In ullier wurd, it is 1110 Ijitelilioll iii' the LegiIitiire that 
the Casual employees should also he hrouglit wiltitit the purvieW Of the Ac t. 
It is trite that a casual eniployce may not be entitled to sickness betehit as 

pointed out itt the case it ('J ?1ilIl1i/iihiIUl All/Is (Supia). 	bat, ill our o, nion, 

that ealmot be a ground for the VICW tttat tim intelitioli of the Act is that casual 	 5. 

cii 	 nut be brought within the puview of the Act, A 1a1t iployeesSliUtd 
	front 

stekites; b:ne!it t here are other beitetlJs uiidr the Act iiichttdiiig disablenteflt 
baneht to which a casual employee will be entitled under section 51 oh the Act. 	 tvt 	t 

SectiUfl 51 dues not lay do Wit any betielit peiid O 	oittihuti0ii period. '[here 
Fu 

may aim be CSCS .wlieit casual employci 	ate cittpioyed over the coat ribut toil 

period and, ii such cases, they wilt be entitled to even the siekiiess bejiclit. 	
. 

Iii the eiriitlIlstllICe., W 	hild iltiti 	itiil eIlllli)LS cl)itl 	vithiiii the pttrvicsv 

of the Ac(. (l'ara 10) 

E.S.I. Act, 1918—Section 2(9)—Mitt whose main activity is weaving, 

consiructilig building for it','e xp;ntsiitu—k coustrilctioll activity ''in1cu1it1 to 

oi 1irehmitiitlaiY 	to ol coititeeted with (lie 	orh ni lhç l.içloi y ;IIli i( woikeiS 

whether e1011toyec' I tvhd iii tiii Itltrilla(i%u, 	
' 	Ca 

) 
4vocat 



BEFORE idE hONBLE CBNTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH Al' AHMEDABAD. 

ORIGINLL APPLICATION NO. 2 	99 03 OF 11 

Mohd.Arif Hasarbhai Belim 	 Appl icant 

V/s. 

Union of India and Ors. 	 Respondents 

the resoondents. 

i 

I, 	 _------- 

:ork ing as 	A- E. 	 with 

the respondent No.Lherejn, do hereby state 

in reply to the aforesaid original application 

as under: 

 I 	have perused 	the 	relevant papers 	and 

files pertaining the application and I am conversant 

with the 	facts of 	the 	case 	and 	I 	am author ised 

to file 	this 	reply on 	behalf 	of 	the respondents. 

I am 	therefore, competent 	to 	file this 	reply 

on behalf of the respondents. 

 At 	the outset 	I 	say 	and submit 	that 

the application is 	misconceived, 	untenable 	and 

requires to be rejected. 



H 	
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At the outset I say and submit that 

no part of the application shall be deemed to 

have been admitted by the respondents unless 

specifically stated so by me hereinafter. All 

the statements, averments and allegations contained 

in the application shall be deemed to have been 

denied unless specifically admitted by me herein- 

after. 

In reply to para-4 of the application 

I say and submit that the applicant was engaged 

as a casual labourer for specific work of laying 

of the underground cables on daily rated basis 

which work was of purely casual nature. 	The 

applicant was engaged from September 1986 to 

March 1987 during which period the total number 
working 	207 
of/ days were 	which includes weekly off, no 

work paid day i.e. total 28 days during 1986-87 

are to be excluded from total working days. which 

comes to 179 net working days. 	similarly, in 

the year 1987-88 from April to July the total 

number of working days wsere 117 and after deducting 

the weekly off, no work paid day, etc. which 

comes to 16 days, the net working days come to 

101 only. 	Thus, I say and submit that it 

is very clear that the applicant has not completed 

240 working days in each financial year as per 

the Circular of the Govt. of India. 

5. 	In reply to para-4(ii) of the application 
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I say and submit that the contents of the same 

are not correct and I deny the same. 	I say that 

the applicant was informed well in advance by 

the respondents vide Ref.No.A-2/CL/Selection/ 

87-88 dated 1.7.1987 i.e. one month in advance 

stating that due to completion of specified 

work and non-availability of work, no further 

engagement after 1.8.1987 will be accorded. 

Since the applicant was informed well in advance 

question of violation of Industrial Disputes 

Act does not arise. 	I say that the Industrial 

dispute case of the applicant filed in the Industrial 

Court at Ahmedabad has already been decided 

and award came to be passed by the Hon'ble Industrial 

Tribunal, Ahmedabd in I.T.C.No.40/89 dated 

5.10.1990 after considering all the relevant 

facts. 	According to the directions given in 

the judgment the Telecom Department has to pay 

one year's compensation to him but certified 

copies of the said judgment along with legal 

opinion have not been received by this office 

and award granted could not be implemented due 

to non-receipt of certified copy of the judgment 

and the Govt. Pleader's opinion. 	However, Shri 

B.M. Joshi, A.G.P. is being requested to expedite 

the same. 



Li 

In reply to para-4(iii) of the application 

I say that it is not correct to say that the 

applicant has completed 240 days in a particular 

year. 	During the year 1986-87 the applicant 

had worked ony for 179 days and during the year 

1987-88 the applicant had worked only for 101 

days. 	Under the circumstances the applicant 

is not entitled to get benefit of re-instatement 

in service because he did not fulfill the condition 

f minimum 240 days of work in a particular year 

for granting of temporary status as casual labourer. 

In reply to para-8(A) of the application 

I say that under the provisions of Section 25F 

of the Industrial Disputes Act one month's pay 

is justified. 

In view of the what has been stated 

above I say and submit that the application is 

misconceived, untenable and requires to be rejected. 

Ahrnedabad, 

Dt 	-7-1992. 

- --------- 

. 	. 

Ver if icat ion 

workinq as 	 )DIwith the 

e 
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respondent No.herein, do hereby verify and 

state that what is stated above is true to my 

knowl edge, informat ion and bel ief and I bel iev e 

he same to he true. 

Verified at Ahmedabad on this 	day 

of July 1992. 

_L - - - - - - - - - - - - - - 

S 	

c 

Q3- 

rftP* voc*te fo! 
cö 	t. 

& •t! Md 
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BFFORF CENI'RAL ADMISTRATWE TRIBUN-L 

AH!EDABAD. 

ORIGrnAL APPLICATION No: 203/1991. 

I 	'- 

Mohmed Arif Hasamhhai Belim, 
Adult, Occ:Unernployed, 
Add: 14 T<umbharwada Corner, 
Near Alka Masjid, 
Kurnhharwda Ma in Road, 
RAJKOT 

Versus 

: APPLICANT. 

Union of India, 
Through: It' s Secretary, 
telecom. Department, 
overnment of India, 

NEW DELHI. 

Shri N.A. Chauhan or his 
successor in the office, 
Central Industrial Tribunal, 
Multi -Storeyed Building, 
Lal Darwaja, 
A'EDABAD. 

(3) Secretary, 
Ministry of Labour, 
Govrrnient of India, 
NEW DELHI. 

Asstt.Engtheer Phones, 
Pxternal (Fast), 
Income Tax Building, 
RAJKOT. 	 : :RESPONDENTS. 

IN-AFPIDAV 

I, Mohmed Arif Hasarnbhai Belim applicant in 

this case d hereby state on solemn affirmation as 

under : 

1) 	That I have been read over and explained the 

written reply filed by the respondents and therefore 

I file the present Re-joinder in the matter. 

At the outset I say and submit that the reply 

is misconceived with false facts and information and 

required to be rejected. 

At the outset I say and submit that no part of 

the reply be deemo have been admitted by the 
applicant unless specifically stated so by me hereinafter. 

\ 



All the averrnents and allegations in the reply shall 

be deemto have been denied unless specifically admitted 

by me in this re-joinder. 

In reply to para-4 the statement made therein are 

not correctly stated and are denied hereby. It is 

denied that the applicant was engaged for specific work 

of laying of the underground cables on daily rated basis 
which work was of purely casual nature. it is denied 

that the applicant was engaged from September-1986 to 

March-1987 only or that his total nwnber of working were 
207 days, which includes weekly off or it comes to 

179 days as mentioned therein. It is also denied that 

in the year 1987-88 from April to auly the total 

nurber of working days were 117 and after deducting the 

weekly off it comes to 101 days.  It is not true that 

the applicant has not c!ompl6tdd240 ftyx working days 
in each financial year as mentioned therein. 

in answer to pare -5 of the reply statements made 

therein are not correct and not admitted. It is not 

true that the applicant was we'l in advance informed or 

one month in advance as stated therein. The rest of 

the statements made in the said para are not correctly 

stated and therefore are not admitted to be true. The 

applicant is yet not reinstated inspite of the award 

in his favour. 

in reply to para-6 & 7, the statements made 

therein are not correct and are not admitted to be true. 

The applicant s.ibmits that; he has already 

produced alonqwith petition various certificates issued 
by the officers of the respondents at Anriexure A/I from 
page 13 to 17. The certificate at Annex*re A/I page-13 

has been issued by D.E.P.,AjirBING-Rajkot where the 
name of SIP is shown as S.H. BaUm, Lineman under wh4m 
the applicant was required to work for the period from 

September-1986 to April-1987 showing total working days, 

the applicant has worked for 237 days. The certificate 
. 3 . . . . 



4 

k. 	 CA 

produced at page-14 has been issued by Asstt. 

Engineer(PhofleS),(EXterflal)(West)sIaik0t wherein 

it is certified that the applicant has worked for 

31 days during May-1987 under the same S.i.(Phones) 

shri H.H. Belif. Thus the applicant was kept 

attached alorigwith H.H.Belif and he has to work 

wherever shri E.H. Belif was ordered to go and work 

from one beat of Asstt. Engineer to another beat of 

Asstt. Engineer. The next certificate on page-iS is 

issued by A.D.E. (Phones) ,External East,ajkot on 

16.7.1987 signed by him on 17.7.1987 for the month 

of June - 1987, the appi ic ant be ing worked for 30 days 

here too applicant was transferred under s.i. (Phones) 

shri Abhaysingh alongwith his other colleages. The 

further certificates on page-16 is of July-1987 issued 

by Asstt. Engineer Phones,External(East),RaikOt for 

July-19 87 wherein the applicant has worked for 26 days 

and was continued to wrk under shri Abhays ingh S.I. 

(phones) as can be seen from the certificate. 

From the above facts and the copies of the 

certificates as produced by the applicant it is very 

clear that the applicant had worked for rnorethan 240 days 

as required under the provisions of I.D. Act. Therefore 

the statements made by the respondents are not true and ar 

are ozntrary to the record by their own. 

It is also un-dispute that no notice or notice 

pay or retrenchment ccrnpensat ion under Sect ion 25-F 

was given to the applicant. 

I say the above facts on oath. 

(4o<z 

f4 	(APPLIC?'NT ) - 

fSPOW L)7  

&man.d A4$eot. 	ilSfl1 ,411,1  

w* ..øi as &. 

CLI 
k 	.ci 

Raj kot/ 
Ahmedabad. 
Dated: e)1_9-1992. 
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PROFOMFORGIS/RYISN 	9 	MPT CSJS 

(i.) Case 	N, thIQ/A 
Date . judgment I 

Date of expiry of fmplementation 

of the judgment. / 

Whether copy of judgment 

served on respor1drit or his 

advocate with date. 

Name and designatjon of the 

respondent to implement the 

order, 

Whether nOtice j Formlall  

issued with dat. 

 Whether above n tice served 

with date of RP/ID etc. 

 Whether above r]otice served on 
the Advocate 01 the 
respondents 	

I 
 Whether NQttc 	in Form_nj issued? 

If AS with daJe. 

(io) Name of the 	Iersn asked to attend 
in FormIV an 	date of recejpt 	f 
the notice 	Porm..IV by him. 

(u) Reply to th 	Notice in Form IV 
if any. 	I 

a 
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 

A.HMEDABAD 
Miscellaneous Application No. 	of 1994. 

IN 
9Yr1ginal Application 	No. 203 	of 1991. 

Mohmed krif Hasarnb" i 
Belin, 
Aged about 	Years, 
Ccc: Unemployed, 
Add: Kumbarwada MainRoad 
Near Alka Masjid. 
14, Kurnbarwada Corner, 
Rajkot. 	 S Applicant. 

versus. 

1. Union of India 
Owning and Representing 
through its Secretary, 
Telecom Department, 
Government of India, 
New Delhi. 

Shri N A Chauhan or 
his Successor in office 
Central Industrial Tribunal 
Mult i-storeyed Building, 
Lal-.Darwaj a, 
Ahmedabad. 

The Secretary, 
Ministry of Labour 
Government of India, 
New Delhi. 

The ASStt. Engineer(Phones) 
External East, 
Incometax Buildings, 
M G Road, 
Rajkot - 360 001. 	 5 Respondents. 

APPLTCAT ION FOR EARLY HEARING IN THE 
MATTER. 

The applicant begs to suttnit that the applicant 

is unemployed due to his wrong termination of services. 

The Dresent matter is aciainst the wward of the Labour 

- Court wherein it has been established that there is viola- 

tion of Section 25(F) of the Industrial Dispute Act and 

inspite of that the COUrt has not agreedupon in reinstate- 

ment aM back wages on illegal reasons. 
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It is submitted that the applicant is coming 

from too poor family and is in starving condition. 

The matter rests on a small legal point. It is prayed 

that th in the interest of service!just ice, this 

mtter nay please be bear ordered to be heard at the 

earl test. 

Dated at 
Raj kot/Ahmedabad 

the  

Appi icant. 

I, Mohrned Arif ffasambhai Behin, son of Shri Hasainbhai 

aged about 	Years working az unenployedt -res ident 

of Rajkot do hereby terify that the content8 of the 

above ppl ict ion P.re true to wy oronal knowledge, 

information and belief. 

Dated at 
Raj kot/Jiiredabad 

Appltcnt. 

Throib \i\ 

Shri B B Gogt 
kdocate, Rajkot. 

4vocate for the Applicant. 
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